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Advisory Group of Non-Governmental Experts 
on the Protection of Computer Programs 

Third Session 
(Geneva, May 17 to 20, 1976) 

Note* 
Convened by the Director General of WIPO in 

accordance with a decision taken by the Executive 
Committee of the Paris Union, the Advisory Group 
of Non-Governmental Experts on the Protection of 
Computer Programs (hereinafter referred to as " the 
Advisory Group ") held its third session in Geneva 
from May 17 to 20, 1976. Experts had been de- 
signated by 17 non-governmental organizations, and 
the governments of three States and three inter- 
governmental organizations were represented by ob- 
servers. The session was chaired, from May 17 to 19, 
by Mr. W. E. Schuyler (International Association for 
the Protection of Industrial Property (AIPPI)) and, 
on May 20, by Mr. W. L. Keefauver (American Bar 
Association (ABA) and American Patent Law 
Association (APLA)). The list of participants follows 
this Note. 

Model Law on Computer Software. Questions con- 
nected with the establishment of a model law on the 
protection of computer software were discussed on 
the basis of a document containing model provisions 
on legal protection, with an optional deposit system 
for computer software. This document had been pre- 
pared by the International Bureau along the lines 
suggested by the Advisory Group at its second ses- 
sion l. After a very thorough discussion, the Advisory 
Group asked the International Bureau to prepare a 
new draft of Chapter I of the model law, relating to 
the legal protection of computer software. Several of 
the provisions which should be included in the new 
draft were tentatively agreed upon by the Advisory 
Group. The Advisory Group also recommended that 
the new draft should be accompanied by notes ex- 
plaining certain choices and giving alternative solu- 
tions. As far as Chapter II of the model law, relating 
to the deposit of computer software, was concerned, 
the Advisory Group was of the opinion that at least 
the next draft of the model law should contain no 
corresponding Chapter. 

Draft Agreement on Computer Software. Questions 
connected with the establishment of a draft Agree- 
ment for the Protection of Computer Software and its 
International Deposit were discussed on the basis of a 
document which had been prepared by the Interna- 
tional Bureau and which, in general, incorporated the 
draft provisions of the model law referred to above as 
well as the provisions of comparable international 
intellectual property agreements. Since the possible 
contents of that Agreement should reflect the solu- 
tions adopted in the model law, the Advisory Group 
considered that a detailed examination of the Agree- 
ment should take place only when the features of the 
model law had been established. 

Future Procedure. The Advisory Group re- 
commended that it be reconvened in order to 
examine the new draft of Chapter I of the model 
law. 

List of Participants* 
I. Non-Governmental Experts 

American Bar Association (ABA): W. L. Keefauver; J. C. 
Goldstein. American Patent Law Association (APLA): W. L. 
Keefauver; J. C. Goldstein. Chartered Institute of Patent 
Agents (CIPA): J. U. Neukom. Committee of National Insti- 
tutes of Patent Agents (CNIPA): J. E. Galama; J. U. Neu- 
kom; D. W. F. Verkade. Council of European Industrial Fed- 
erations (CEIF): W. Boekel. European Computer Manufac- 
turers Association (ECMA): J. R. Cartwright; G. Korsakoff; 
L. Perry. European Industrial Research Management Asso- 
ciation (EIRMA): M. Kindermann. International Association 
for the Protection of Industrial Property (AIPPI): WE. 
Schuyler, Jr. International Chamber of Commerce (ICC): 
P. N. Evans. International Confederation of Societies of 
Authors and Composers (CISAC): A. Hirst. International 
Federation for Information Processing (IFIP): M. L. B. An- 
derson; W. Rothwell. International Federation of Automatic 
Control (IFAC): C. Pellegrini. International Federation of 
Patent Agents (FICPI): J. F. Boissel. International League 
Against Unfair Competition (LICCD): P. Bassard. Interna- 
tional Literary and Artistic Association (ALAI): G. Korsa- 
koff. Union of European Patent Attorneys and Other Rep- 
resentatives before the European Patent Office (UNION): 
G. E. Kirker. Union of Industries of the European Com- 
munities (UNICE): W. Boekel. 

* This  Note  has been prepared by the International 
Bureau. 

i See Copyright, 1975, p. 183. 
* A list containing the titles and functions of the par- 

ticipants may be obtained from the International Bureau. 
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II. Governments 
Netherlands: J. Dekker. Soviet Union: L. E. Komarov; V. 
Roslov. United States of America: L. C. Hamilton; A. J. 
Levine. 

III. Intergovernmental Organizations 
United Nations (UN): M. R. Lackner. United Nations Edu- 
cational, Scientific and Cultural Organization (UNESCO): 
D. de  San.   International   Computing  Centre  (ICC):  W. A. 
Mackay. 

IV. Officers 
Chairmen:  W. E.   Schuyler,   Jr.   (AIPPI);  W. L.   Keefauver 
(ABA and APLA). Secretary: D. Devlin (WIPO). 

V. WIPO 
A. Bogsch (Director General); K. Pfanner (Deputy Director 
General); L. Baeumer (Head, Industrial Property Division); 
D. Devlin (Legal Officer, Special Projects Section, Industrial 
Property Division); P. Seipel (Consultant). 

Accessions to the WIPO Convention 

MAURITANIA 

The Director General of the World Intellectual 
Property Organization (WIPO) has notified the Gov- 
ernments of the countries invited to the Stockholm 
Conference that the Government of the Islamic Re- 
public of Mauritania deposited, on June 17, 1976, its 
instrument of accession to the Convention Establish- 
ing the World Intellectual Property Organization 
(WIPO). 

The Islamic Republic of Mauritania fulfills 
the condition set forth in Article 14(2) of the Con- 
vention by concurrently acceding to the Stockholm 

Act (1967) of the Paris Convention and to the Paris 
Act (1971) of the Berne Convention as provided for 
in Article 29bis of that Act. 

Pursuant to Article 15(2), the Convention Estab- 
lishing the World Intellectual Property Organization 
(WIPO) will enter into force, in respect of the Islamic 
Republic of Mauritania, three months after the date 
of deposit of the instrument of accession, that is, on 
September 17, 1976. 

WIPO Notification No. 89, of June 21,1976. 

MAURITIUS 

The Director General of the World Intellectual 
Property Organization (WIPO) has notified the Gov- 
ernments of the countries invited to the Stockholm 
Conference that the Government of Mauritius de- 
posited, on June 21, 1976, its instrument of accession 
to the Convention Establishing the World Intellectual 
Property Organization (WIPO). 

Mauritius, which is a member of the United Na- 
tions, fulfills the condition set forth in Artiche 5(2)(i) 
of the said Convention. 

Pursuant to Article 15(2), the Convention Estab- 
lishing the World Intellectual Property Organization 
(WIPO) will enter into force, in respect of Mauritius, 
three months after the date of deposit of the instru- 
ment of accession, that is, on September 21, 1976. 

WIPO Notification No. 90, of June 24, 1976. 

QATAR 

The Director General of the World Intellectual 
Property Organization (WIPO) has notified the Gov- 
ernments of the countries invited to the Stockholm 
Conference that the Government of the State of 
Qatar deposited, on June 3, 1976, its instrument of 
accession to the Convention Establishing the World 
Intellectual Property Organization (WIPO). 

The State of Qatar, which is a member of the 
United Nations, fulfills the condition set forth in 
Article 5(2)(i) of the said Convention. 

Pursuant to Article 15(2), the Convention Estab- 
lishing the World Intellectual Property Organization 
(WIPO) will enter into force, in respect of the State 
of Qatar, three months after the date of deposit of 
the instrument of accession, that is, on September 3, 
1976. 

WIPO Notification No. 88, of June 3, 1976. 
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Berne Union 

Tunis Model Law on Copyright 

Introduction 

1. Works of the mind are intended for widespread distribu- 
tion in the world beyond territorial frontiers. To render 
possible and promote this international dissemination and 
the protection of these works, and given the fact that the 
field of application of national copyright legislations is nec- 
essarily limited to the territory of the States which enact 
them, States have concluded a range of bilateral or multi- 
lateral conventions among themselves. Of the multilateral 
conventions the most important are the two major world- 
wide conventions, namely the Berne Convention for the 
Protection of Literary and Artistic Works and the Universal 
Copyright Convention. 

2. To cater for the specific needs of developing countries 
and to facilitate the access of those countries to foreign 
works protected by copyright while ensuring appropriate 
international protection for their own works, these two 
Conventions were recently revised in Paris (July 1971). If a 
State is to adhere to the Conventions its domestic copyright 
legislation must conform to the Convention rules, and it 
was therefore deemed appropriate to provide States with a 
text of a model law which, if they so desired, they could 
take as a pattern when framing or revising domestic legisla- 
tion, having regard to their particular interests. 

3. This commentary has been drafted by the Secretariat of 
Unesco and the International Bureau of WIPO. It relates to 
the Model Law on Copyright for Developing Countries 
adopted by the Committee of Governmental Experts 
convened by the Tunisian Government in Tunis from Febru- 
ary 23 to March 2,  1976 (hereinafter referred to as " the 

Tunis Committee "), with the assistance of the United Na- 
tions Educational, Scientific and Cultural Organization 
(UNESCO) and the World Intellectual Property Organiza- 
tion (WIPO). 

Basic Features of the Model Law 
4. The two basic features of the Model Law are as fol- 
lows: 
(i) its provisions are compatible both with the 1971 Paris 

Act of the Berne Convention (" the Berne Conven- 
tion ") and with the Universal Copyright Convention as 
revised in 1971 (" the Universal Convention "); 

(ii) its provisions allow for the Anglo-Saxon or the Roman 
legal approach of the countries for which it is intended. 

5. In order to comply with these two principles it has been 
necessary in some cases to include alternatives in square 
brackets. The square brackets signify that the provision in 
question, which moreover usually bears a reference fol- 
lowed by the term " bis " (e. g., Section 4b's), is optional. 

6. The Model Law follows and frequently adopts the termi- 
nology of the Berne Convention. The reason for this is that, 
unlike the Universal Convention, which makes use of fairly 
general terms, the Berne Convention contains a number of 
detailed provisions which should be included in national 
laws. 

7. The provisions concerning translation and reproduction 
licenses which appear in the two 1971 texts are fairly similar 
as to their form and substance. The Model Law attempts to 
transpose these provisions as simply and clearly as possible 
to the framework of domestic law. 

Commentary 

8. Subsection (1) lays down the principle that copyright 
protection applies to literary, artistic and scientific works 
and that the beneficiaries of the protection are their 
authors. 

9. The expression " literary, artistic and scientific works " 
used here and elsewhere in the Model Law is drawn from 
the Universal Convention. It emphasizes the fact that 
protection is afforded also to scientific works, but on the 
understanding that only the " literary " or " artistic " ex- 
pression is protected by copyright and not the idea as such: 
the form, not the substance. 

Text 
SECTION 1 

Works protected 
(1) Authors of original literary, artistic and 

scientific works are entitled to the protection of then- 
works as provided by this Law. 

* The Tunis Model Law on Copyright was adopted by 
the Committee of Governmental Experts convened by the 
Tunisian Government in Tunis from February 23 to 
March 2, 1976, with the assistance of WIPO and Unesco. 
The report on the Committee was published in the June 1976 
issue of this review (pp. 139 et seq.). 
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Commentary 

10. The Model Law states that works, to be protected, must 
be " original." The original character of a work is a matter 
of fact. It should, however, be noted that originality is not 
to be confused with novelty. Thus, two craftsmen carving a 
wood figurine representing an elephant each create an orig- 
inal work although the two figurines are similar and the 
subject is not a novelty. Both have engaged separately in a 
creative activity. This would not be the case if one of the 
craftsmen had simply copied the other's work. 

11. The list of protected works in subsection (2) is not ex- 
haustive, as is indicated by the adverb " in particular " which 
precedes it. To a very large extent it follows the non-limita- 
tive enumeration in Article 2(1) of the Berne Convention. 
Paragraphs (iv), (vi), (vii), (viii) and (ix) do, however, war- 
rant special attention. 

12. The Tunis Committee adopted this wording for para- 
graph (iv) to make it clear that musical works do not have 
to be written on a musical score, for instance, in order to 
enjoy protection. In principle, except where national legisla- 
tion requires it as in countries following the Anglo-Saxon 
legal tradition (see paragraph (5*•) of this Section), works 
need not even be fixed in some material form to be pro- 
tected. However, the Committee did not consider it possible, 
in practice, to protect improvisations (" verba volant "). As 
for the expression " whether or not they include accom- 
panying words," it is drawn from the Berne Convention. 
Thus the words accompanying the music are protected as 
well as the music itself. 

13. In view of the fact that the concept of audiovisual 
works was still ill-defined, the Tunis Committee considered 
it inappropriate to assimilate them to cinematographic 
works, or vice versa, and decided not to devise a special 
legal régime for these works. 

Moreover, it felt obliged to mention radiophonie works 
in the list of examples of protected works. It therefore 
adopted the wording that appears in paragraph (vi): " cine- 
matographic, radiophonie and audiovisual works." 

14. In paragraph (vii) " tapestries " have been added to the 
Berne Convention list in view of the special importance of 
this type of artistic creation in certain developing coun- 
tries. 

15. It was made clear that the terms " works expressed by 
processes analogous to photography " in paragraph (viii) re- 
ferred, for instance, to still pictures transmitted by television 
which produced the same visual effect as photographs but 
were not fixed in any material form. 

16. Under both Conventions the protection of works of ap- 
plied art is optional; it has, however, been written into the 
Model Law under paragraph (ix), for the same reasons as 
those given for tapestries, namely the special importance of 
protecting artistic craftsmanship and applied arts in many 
developing countries. 

17. Subsection (3) refers to Section 6 the protection of 
national folklore, which likewise is protected because in 
developing countries national folklore constitutes an appre- 
ciable part of the cultural heritage and is susceptible of 
economic exploitation, the fruits of which should not be 
denied to those countries. 

18. Subsection (4) indicates that works are protected irre- 
spective of their quality or purpose. The reason for this is 
that the quality or the merit of a work, which is a matter for 
subjective appreciation, is never taken into account when a 
decision is taken on its eligibility for copyright protection. 
Similarly, it is immaterial whether the purpose of the work 

Text 

(2) Literary, artistic and scientific works include 
in particular: 

(i) books, pamphlets and other writings; 
(ii) lectures, addresses, sermons and other works 

of the same nature; 
(iii) dramatic and dramatico-musical works; 
(iv) musical  works,  whether  or  not they are in 

written form and whether or not they include 
accompanying words; 

(v) choreographic works and pantomimes; 
(vi) cinematographic, radiophonie and audiovisual 

works; 
(vii) works of drawing, painting, architecture, sculp- 

ture, engraving, lithography and tapestry; 
(viii) photographic    works,    including    works    ex- 

pressed   by   processes   analogous   to   photo- 
graphy; 

(ix) works of applied art, whether handicraft or 
produced on an industrial scale; 

(x) illustrations, maps, plans, sketches and three- 
dimensional works relative to geography, topo- 
graphy, architecture or science. 

(3) Where a work is that of national folklore, its 
protection is governed by Section 6. 

(4) Works are protected irrespective of their qual- 
ity and the purpose for which they were created. 
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Commentary 

is utilitarian or cultural. Thus, advertising artwork or the 
specific form of a mass-produced object is protected by 
copyright even if the same work also qualifies for specific 
protection as a design or model under the legislation of the 
State concerned. 
19. Subsection (5) provides that " the protection provided 
for in subsection (1) shall not be subject to any for- 
mality, '" since the authors of the Model Law considered 
that requirement of formalities was likely to entail admin- 
istrative complications and render the protection more 
difficult to enforce. This means that the registration of 
works, for example, cannot be a prerequisite for the grant 
of protection. It should be noted, however, that the legal sys- 
tems of some countries do provide for compliance with for- 
malities as a condition for the protection of authors' rights. 
To cater for this situation and to ensure the protection of 
foreign works in such countries, Article III of the Universal 
Convention provides that any Contracting State which re- 
quires compliance with formalities shall regard these re- 
quirements as satisfied if, when first published, all the copies 
of the work bear the symbol © accompanied by the name of 
the copyright proprietor and the year of first publication. 

20. As fixation is a frequent requirement in countries fol- 
lowing the Anglo-Saxon legal approach, for reasons of 
proof in particular, subsection (5*>is), which is optional, 
provides that "... a literary, artistic or scientific work shall 
not be protected unless the work has been fixed in some 
material form. " This condition excludes a very small num- 
ber of works from protection, namely, those which are im- 
provised without having been fixed in advance or at the 
time of performance. However, the fixation requirement 
cannot possibly apply to works of folklore: such works 
form part of the cultural heritage of peoples and their very 
nature lies in their being handed on from generation to 
generation orally or in the form of dances whose steps have 
never been recorded; the fixation requirement might, there- 
fore, destroy the protection of folklore provided for under 
Section 6. Consequently, in the case of works of folklore, 
the authors of the Model Law have made an exception to 
the fixation rule, particularly since, if this rule were sus- 
tained, the copyright in such works might well belong to the 
person who takes the initiative of fixing them. 

21. Since the list of protected works in Section 1 is only 
illustrative, some countries may wish to extend copyright 
expressly to other categories such as kinetic expression, 
graphic art, photogravure, environmental design planning, 
etc. In this context it is recalled that countries following the 
Anglo-Saxon legal approach often grant copyright protec- 
tion to sound recordings and broadcasts. There is nothing 
to prevent this system from being maintained. In such a case 
it suffices to add these two categories to the list in subsec- 
tion (2), but on condition that several other provisions are 
included in the law defining, in respect of such categories, 
the copyright owner, the content of copyright, its term and 
the exceptions to protection. Examples in this connection 
may be found in numerous laws of fairly recent date enacted 
in countries following the Anglo-Saxon legislative tradition. 

22. Subsection (1) provides an exhaustive list of the works 
which are derived from pre-existing works but which nev- 
ertheless enjoy protection as if they were original works, 
owing to the fact that their making required some creative 
effort. By way of precaution, " works derived from national 
folklore "   are   expressly   mentioned   although  it  might  be 

Text 

(5) The protection provided for in subsection (1) 
shall not be subject to any formality. 

[(5bU) With the exception of folklore, a literary, 
artistic or scientific work shall not be protected unless 
the work has been fixed in some material form.] 

SECTION 2 
Derivative works 

(1) The following are also protected as original 
works: 

(i) translations, adaptations, arrangements and 
other transformations of literary, artistic or 
scientific works; 



168 COPYRIGHT — JULY-AUGUST 1976 

Commentary 

considered a matter of course that such a work, inasmuch as 
it constitutes an adaptation, arrangement or other transfor- 
mation of a work of folklore, will already enjoy protec- 
tion under paragraph (i) of this subsection. 

23. Subsection (2) recalls an important principle, namely, 
that the rights granted to translators, adaptors, compilers 
and any other persons who engage in work of personal 
creation, but on the basis of a pre-existing work, are without 
prejudice to the rights in the pre-existing work. This means 
in practice that the user of a derivative work must obtain 
authorization both from the author of the pre-existing work 
and from the author of the derivative work, unless the latter 
has been authorized by contract to dispose of the rights 
relating to the derivative work vis-à-vis third parties. 

24. Since these are exceptions to the general rule of Section 
1, the list of works not protected is limitative. Thus, for 
instance, only the decisions of administrative bodies are not 
protected. On the other hand, other intellectual works 
produced by those bodies which have required creative 
activity are not excluded from protection. 

Text 

(ii) collections of literary, artistic or scientific 
works, such as encyclopaedias and anthologies 
which, by reason of the selection and arrange- 
ment of their contents, constitute intellectual 
creations; and 

(iii) works derived from national folklore. 

(2) Protection of works referred to in subsection 
(1) is without prejudice to any protection of the pre- 
existing works used. 

SECTION 3 
Works not protected 

Notwithstanding the provisions of Sections 1 and 
2, protection does not extend to: 

(i) laws and decisions of courts and administra- 
tive bodies, as well as official translations 
thereof; and 

(ii) news of the day published, broadcast or 
publicly communicated. 

25. Among the author's rights it is customary to distinguish 
between the economic rights, that is, the prerogatives of 
a pecuniary nature inherent in copyright, and the so-called 
moral rights covered by Section 5. 

26. The author's prerogatives listed in Section 4 are the ex- 
clusive rights which are granted to him subject to Sections 6 
to 10. These rights are exercised in respect of the work in its 
entirety. However, to cater for the Anglo-Saxon legal 
approach, which does not consider that the author can con- 
trol the use of his work unless such use covers at least a 
" substantial part " of the work, this possibility is provided 
for on an optional basis. 

27. The acts to which the work may be subjected and which 
the author is entitled to authorize or prohibit are enu- 
merated limitatively, bearing in mind that most of the 
concepts referred to, namely, " reproduction, " " com- 
munication to the public, " " performance " and " broad- 
casting " are defined in Section 18. The authors of the Model 
Law did not mention the right of distribution, regarding it 
as implicit in that of reproduction; the author, when making 
a contract for reproduction of his work, has the power to 
define the terms and conditions for the distribution of the 
copies with regard to quantity, price, geographical area of 
authorized distribution, etc. The national legislator may, 
however, include this right expressly in the law in order that 
it may be exercised separately, and this may well have ad- 
vantages for the author, especially since new technologies 
have appeared for the distribution of works (cable televi- 
sion, etc.). This would be true, for instance, of an author 
who authorized a publisher to reproduce his work but did 
not wish to distribute it under a given set of circumstances 

SECTION 4 
Economic rights 

Subject to Sections 6 to 10, the author of a pro- 
tected work has the exclusive right to do or authorize 
the following acts [in relation to the whole work or a 
substantial part thereof]: 

(i) to reproduce the work; 
(ii) to make a translation, adaptation, arrange- 

ment, or other transformation of the work; 
(iii) to communicate the work to the public by 

performance or by broadcasting. 
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Commentary 

or in a given country. It should be noted that the Berne Con- 
vention refers expressly to this right in connection with 
cinematographic works, as does, for sound recordings, the 
Convention for the Protection of Producers of Phonograms 
Against Unauthorized Duplication of Their Phonograms. 
The practical implications of separate recognition of this 
right might be, for users of works (publishers, broadcasting 
organizations, etc.), the need to engage in different negotia- 
tions and pay separate fees for the reproduction of the 
works and for their distribution to the public. The concept 
of the right of publication, which is closely allied to that of 
reproduction, was not written into the Model Law either, 
since it is a matter of course that, when the author authorizes 
the reproduction of his work, he likewise settles the condi- 
tions under which the reproduced copies will be published. 
28. The rights considered above relate to the work both in 
its original and derivative forms. 

29. By virtue of the droit de suite the author of a work 
possesses, in certain cases, an inalienable right to an interest 
in any sale of that work. This provision arises from a 
practical consideration, namely, that at the beginning of their 
careers little-known authors often dispose of their works at a 
ridiculously low price. These works may subsequently as- 
sume considerable value, and it therefore seems equitable 
that the author should share in the fortunes of his work and 
collect a percentage of the sale price for the work each time 
it changes owners. 

Text 

[SECTION 4bis 

" Droit de suite " 

30. Under subsection (1), the droit de suite applies only to 
graphic or three-dimensional works of art, and possibly to 
the manuscripts of writers and composers, where such 
works and manuscripts are sold either by public auction or 
through a dealer, in other words in circumstances which it is 
possible to know and accordingly regulate: it is not too 
difficult to impose an obligation on auctioneers and dealers 
to pay to the author whose work of art or manuscript has 
been sold a certain percentage of the price realized. Current 
legislations vary with regard to this percentage, but the 
average appears to be 5 percent. There are also cases where 
the law provides for a droit de suite only in the case of added 
value, in other words where the financial proceeds of the sale 
are better than the previous one, and in this event the droit 
de suite is calculated on the added value only. The droit de 
suite applies only to the originals of such works, that is, to 
the copy or copies made by the artist himself. It is therefore 
natural to provide in subsection (2) that the droit de suite 
does not apply to works of architecture or applied art, in 
the latter case because the work involved is rarely the orig- 
inal, but generally a replica. 

(1) Notwithstanding any assignment of the orig- 
inal work, the authors of graphic and three-dimen- 
sional works [and manuscripts] shall have an inalien- 
able right to a share in the proceeds of any sale of 
that work [or manuscript] by public auction or 
through a dealer, whatever the methods used by the 
latter to carry out the operation. 

(2) The foregoing shall not apply to architectural 
works or works of applied art. 

31. Finally, unlike the author's other economic rights, the 
droit de suite is inalienable, which does not mean that it is 
untransferable: the author can quite well leave the right vol- 
untarily to a third party by will or in another way, failing 
which it passes to his heirs ab intestat. 

32. Since it is difficult to specify in the law itself all the 
terms and conditions for exercise of the droit de suite, the 
percentages (which may vary according to the proceeds of 
the sale) and the penalties for non-compliance by those lia- 
ble for payment of the droit de suite, subsection (3) provides 
that administrative regulations will be issued for this pur- 
pose. 

(3) The conditions of the exercise of this right 
shall be determined by regulations to be issued by the 
competent authority.] 
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Commentary 

33. Whereas the Universal Convention makes no express 
provision for the author's moral rights, Article 6bis of the 
Berne Convention regulates the moral rights by providing 
that, independently of the author's economic rights, and 
even after their transfer, the author retains the right to claim 
authorship of the work and to object to any distortion, 
mutilation or other modification of, or other derogatory ac- 
tion in relation to, his work, which would be prejudicial to 
his honor or reputation. 

34. Subsection (1) adopts these provisions, but it nevertheless 
calls for some explanation. First, the experts recognized 
that, as experience showed, it was impossible to mention the 
author's name in connection with some uses of the work, 
such as broadcast reporting of current events, because the 
name of the composer of a military march, for example, 
played during an event being reported by broadcast, was in 
most cases unknown to the broadcasting organization. 

Text 

SECTION 5 
Moral rights 

35. Subsection (2) provides that moral rights are " perpe- 
tual, inalienable and imprescriptible. " This is the principle 
that was adopted by the authors of the Model Law, which 
corresponds to the Roman legal approach. 

36. Subsections (2b•), (3) and (4) have been placed in 
square brackets in order to take account of the Anglo- 
Saxon legal approach, according to which moral rights, 
when recognized by copyright legislation, are of limited 
duration specified in the law, failing which they lapse on the 
death of the author. The conditions for the exercise of 
these rights are also specified. 

37. It should be noted that the definition of limited dura- 
tion in subsection (2t>is) is incompatible with subsection (2). 
However, subsection (2bis) is presented as an alternative, and 
itself contains two alternatives. Thus, should a country party 
only to the Universal Convention wish to adopt Section 5, 
subsection (2t>is) provides for the possibility of the moral 
rights expiring 25 years after the author's death. 

38. It is pointed out that, for countries that adopt the pro- 
visions in square brackets, the moral rights are unassignable 
and that, after the author's death, they are exercised by his 
heirs irrespective of ownership of the economic rights. In 
the absence of heirs, the moral rights may, under certain 
legislations, be exercised by a competent authority ap- 
pointed for this purpose. 

39. The object of this provision is to prevent any improper 
exploitation and to permit adequate protection of the cultural 
heritage known as folklore, which constitutes not only a 
potential for economic expansion, but also a cultural 
legacy intimately bound up with the individual character of 
each people. On these twofold grounds works of folklore 
deserve protection, and the economic and moral rights in 
such works will be exercised, without limitation in time, by 
the competent national authority empowered to represent 

(1) The author has the right: 
(i) to claim authorship of his work, in particu- 

lar that his authorship be indicated in connec- 
tion with any of the acts referred to in Sec- 
tion 4, except when the work is included inci- 
dentally or accidentally when reporting current 
events by means of broadcasting; 

(ii) to object to, and to seek relief in connection 
with, any distortion, mutilation or other mod- 
ification of, and any other derogatory action 
in relation to, his work, where such action 
would be or is prejudicial to his honor or 
reputation. 

(2) The rights referred to in subsection (1) are 
perpetual, inalienable and imprescriptible. 

[(2bis) The rights referred to in subsection (1) 
subsist for the life of the author and [50] [25] years 
thereafter. After his death, these rights are exercisable 
by his heirs. 

(3) The rights referred to in subsection (1) are 
exercisable even where the author or his heirs do not 
have the rights referred to in Section 4. 

(4) The rights referred to in subsection (1) may 
not be transferred.] 

SECTION 6 
Works of national folklore 

(1) In the case of works of national folklore, the 
rights referred to in Sections 4 and 5(1) shall be 
exercised by the competent authority as defined in 
Section 18. 
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the people that originated them. It has been proposed that 
this competent authority be the body responsible within the 
country for the administration of authors' rights. 

40. Any user of a work of folklore must, as a general rule, 
obtain authorization from the competent authority but, if 
the alternative of subsection (Ibis) is adopted, public entities 
may be exempted from the need for such authorization 
where they wish to use folklore for non-commercial pur- 
poses. 

41. Like the copies of any other protected work made 
abroad without the author's authorization, which when im- 
ported into the national territory constitute an infringement 
on that territory and can be seized, copies of works of na- 
tional folklore or of works derived from folklore, where 
they are manufactured abroad without the authorization of 
the competent authority, will constitute infringing copies 
when imported into the national territory. Their importation 
into and distribution in the national territory will therefore 
be prohibited. 

Text 

[(lbls) Subsection (1) shall not apply when works 
of national folklore are used by a public entity for 
non-commercial purposes.] 

(2) Works of national folklore are protected by 
all means in accordance with subsection (1), without 
limitation in time. 

(3) Copies of works of national folklore made 
abroad, and copies of translations, adaptations, 
arrangements, or other transformations of works of 
national folklore made abroad, without the authoriza- 
tion of the competent authority, shall be neither im- 
ported nor distributed. 

42. On the basis of Article IVbis of the Universal Conven- 
tion and Articles 2bis, 9, 10 and 10bis of the Berne Conven- 
tion, Section 7 of the Model Law lists a number of excep- 
tions which are in conformity with the spirit and letter of 
the two Conventions. 

43. The preamble to Section 7 specifies that the uses of 
protected works permitted under this Section without the 
author's authorization, by way of exception to the rights 
granted to him under Section 4, may be made " either in the 
original language or in translation. " This means that all the 
limitations provided for in Section 7 are likewise applicable 
in cases where the work has first to be translated to allow 
the permitted use to be made. 

44. Subparagraph (a) of paragraph (i) permits specified uses 
of a work for the user's own personal and private use. The 
expression " personal and private use " is interpreted with 
varying degrees of restrictiveness, but as a rule this concept 
is the reverse of collective use and presupposes that no 
profit-making purpose is pursued; a case in point is the stu- 
dent who copies a text, or causes it to be copied, in ac- 
complishing his work of personal research or his studies. 
Certain delegations on the Tunis Committee wondered 
whether the words " adaptation, arrangement or other 
transformation " should be retained, as in fact such action 
constitutes a serious violation of the author's moral rights. 
It was decided that they would be kept, however, in view of 
the practical impossibility of controlling such acts in the 
hypothetical case of their being strictly private in char- 
acter. 

45. Subparagraph (b) of paragraph (i) deals with quotations. 
A quotation consisting of the word-for-word reproduction 
of passages from a work, with a view to reviewing or 
criticizing the work or to using passages of it for purposes 
of illustration or explanation, can only cover extracts from 
works. " Press summaries, " which consist almost exclusively 
of a compilation of extracts from articles in newspapers or 
periodicals, are given a special mention. A quotation may 
equally well be made from a book, a newspaper, a cine- 
matograph film, a sound or visual recording, a broadcast, 
etc. The limits of permissible quotation depend on the ex- 
tent to which it is justified by the purpose and by fair prac- 
tice. In all cases the source and the name of the author of 

SECTION 7 
Fair use 

Notwithstanding Section 4, the following uses of a 
protected work, either in the original language or in 
translation, are permissible without the author's con- 
sent: 

(i) in the case of any work that has been law- 
fully published: 

(a) the reproduction, translation, adaptation, 
arrangement or other transformation of 
such work exclusively for the user's own 
personal and private use; 

(b) the inclusion, subject to the mention of the 
source and the name of the author, of 
quotations from such work in another 
work, provided that such quotations are 
compatible with fair practice and their 
extent does not exceed that justified by 
the purpose, including quotations from 
newspaper articles and periodicals in the 
form of press summaries; 
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the work must be mentioned. Respect of the " extent justi- 
fied by the purpose " is a factor that varies according to the 
circumstances of a case, and therefore can only be evaluated 
by the courts. Thus a quotation made in good faith, in ac- 
cordance with fair practice and within the limits of require- 
ments, for the demonstration of a proposition for instance, 
is lawful. If, on the other hand, it transpires that the de- 
monstration of the proposition did not call for quotations, 
or if they are too long or too numerous, the courts may 
rule that the extent justified by the purpose has not been 
respected. 

46. Subparagraph (c) of paragraph (i) permits the use of a 
work for illustration in teaching by means of publications, 
broadcasts or sound or visual recordings. In some respects 
this exception to copyright in the work thus used joins up 
with the previous exception, namely, " quotation." But there 
is a further restriction on the exception for the purpose of 
illustration: the illustrations must actually illustrate the 
teaching, and they are permitted only to the extent justified 
by the purpose. In practice this means that the publication, 
broadcast or sound or visual recording in which the work is 
used by way of illustration is itself made solely for teaching 
purposes. Also, as in the case of quotations, the illustration 
must be compatible with fair practice and in all cases the 
source and the name of the author of the work used must 
be mentioned. 

47. This provision likewise authorizes communication, for 
teaching purposes, of a work which has been broadcast for 
use in schools, education, universities and professional 
training, terms merely designed to render more explicit the 
concept of use by way of illustration for teaching pur- 
poses. 

48. Paragraph (ii) deals with articles on current economic, 
political or religious topics published in newspapers or 
periodicals, or broadcast works of the same character. Un- 
like press news items, which are merely impersonal state- 
ments of fact, these articles are genuine works. Like many 
current legislations, the Model Law allows them to be re- 
produced in the press or communicated to the public with- 
out the authors authorization, but on certain conditions: 
the articles in question must be on one of the three topics 
limitatively enumerated, they must have been published in 
the press or broadcast, and the source of the work must be 
clearly indicated. However, the provision specifies that the 
use of the work may be prohibited by an express indication 
to this effect. 

49. Paragraph (Hi) permits the use of any work that can be 
seen or heard in the course of a current event for reporting 
on that event by means of photography, cinematography or 
by other methods of communication to the public. It is es- 
sential that such use should be purely incidental or acci- 
dental, that the work used should be merely accessory to the 
subject of the report and that the use of the work should 
not exceed the extent justified by the informatory purpose 
of the report. It is natural in this case that, as many legisla- 
tions moreover provide, there should be no necessity to 
seek the authorization of the author of the work thus used. 

50. Paragraph (iv) also exempts from the author's consent 
the reproduction in a film or television broadcast of 
architectural works or works of art in two cases: if the 
works are permanently located in a public place, their re- 
production is totally unrestricted; if not, their inclusion in 
the film or broadcast is permitted only if it is by way of 
background or incidental to the main subject. 

Text 

(c) the utilization of the work by way of illus- 
tration in publications, broadcasts or sound 
or visual recordings for teaching, to the 
extent justified by the purpose, or the 
communication for teaching purposes of 
the work broadcast for use in schools, 
education, universities and professional 
training, provided that such use is compa- 
tible with fair practice and that the source 
and the name of the author are mentioned 
in the publication, the broadcast or the 
recording; 

(ii) in the case of any article published in news- 
papers or periodicals on current economic, 
political or religious topics, and in the case of 
any broadcast work of the same character, the 
reproduction of such article or such work in 
the press, or the communication of it to the 
public, unless the said article when published, 
or the said broadcast work when broadcast, 
is accompanied by an express indication 
prohibiting such uses, and provided that the 
source of the work when used in the said man- 
ner is clearly indicated; 

(iii) for the purposes of reporting on a current 
event by means of photography, cinemato- 
graphy or communication to the public, the 
reproduction or making available to the public, 
to the extent justified by the informatory pur- 
pose, of any work that can be seen or heard 
in the course of the said current event; 

(iv) the reproduction of works of art and of archi- 
tecture, in a film or in a television broadcast, 
and the communication to the public of the 
works so reproduced, if the said works are 
permanently located in a place where they can 
be viewed by the public or are included in the 
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51. Paragraph (v) deals with the reprography of works pro- 
tected by copyright. It seemed preferable to deal with this 
question only in very general terms and by reference to 
Article 9(2) of the Berne Convention, which provides that 
" it shall be a matter for legislation in the countries of the 
Union to permit the reproduction of such [literary and ar- 
tistic] works in certain special cases, provided that such 
reproduction does not conflict with a normal exploitation 
of the work and does not unreasonably prejudice the legit- 
imate interests of the author. " The latter two conditions 
have been taken over word for word. The " special cases " 
are defined in the Model Law as cases where the reproduc- 
tion is " by public libraries, non-commercial documentation 
centers, scientific institutions and educational establish- 
ments, ... provided that such reproduction and the number 
of copies made are limited to the needs of their activi- 
ties. " 

52. Finally, paragraph (vi) permits the reproduction, but ex- 
clusively in the press, or communication to the public of 
certain oral works on specified conditions. In this connec- 
tion the Model Law distinguishes between: 
(a) political speeches and speeches delivered during legal 

proceedings; their use is subject to one restriction: they 
may not without authorization be brought together in 
a collection of the author's works, even if that collec- 
tion is published in the press; and 

(b) lectures, addresses, sermons and other works of the 
same nature delivered in public. Their use is permissible 
only for the purposes of current information and, like 
political and judicial speeches, they may not be brought 
together in a collection of the author's works. 

Text 

film or in the broadcast only by way of back- 
ground or as incidental to the essential matters 
represented; 

(v) the reproduction, by photographic or similar 
process, by public libraries, non-commercial 
documentation centers, scientific institutions 
and educational establishments, of literary, 
artistic or scientific works which have already 
been lawfully made available to the public, 
provided that such reproduction and the num- 
ber of copies made are limited to the needs 
of their activities, do not conflict with the 
normal exploitation of the work and do not 
unreasonably prejudice the legitimate interests 
of the author; 

(vi) the  reproduction in the press or the  com- 
munication to the public of: 

(a) any political speech or speech delivered 
during legal proceedings, or 

(b) any lecture, address, sermon or other work 
of the same nature delivered in public, 
provided that the use is exclusively for 
the purposes of current information, 

the author retaining the right to publish a col- 
lection of such works. 

53. This exception to the author's right to authorize or 
prohibit the reproduction of his work can be accounted for 
on technical grounds, and it has regard to the actual condi- 
tions in which broadcasting stations operate. Ephemeral rec- 
ordings are thus merely a technical broadcasting method 
and their making in one or more copies is lawful only on 
the following conditions: 
(i) they must be made by the broadcasting organizations 

themselves by means of their own facilities; 
(ii) they  may  not  be  used  for  purposes  other  than  the 

broadcasts  of  the  organization  concerned  and  within 
the limits of the authorization to broadcast granted by 
the owner of the right. The broadcasting organization 
may  neither transfer  them,  nor  loan  them,  nor  rent 
them out, nor exchange them with another broadcasting 
organization; 

(iii) they may contain only works which that organization is 
authorized to broadcast, either under a contract with 
the owner of the right or by operation of law; 

(iv) they must all be destroyed within  six months of the 
making,  unless  the  owner  of the  right  has  expressly 
agreed with the broadcasting organization on a longer 
period   for   their   preservation.   However,   where   an 

SECTION 8 
Ephemeral recordings 

Notwithstanding Section 4, any broadcasting 
organization may make, for the purpose of its own 
broadcasts and by means of its own facilities, an 
ephemeral recording, in one or several copies, of any 
work which it is authorized to broadcast. All copies 
of it shall be destroyed within six months of the mak- 
ing or within any longer term agreed to by the au- 
thor; however, where such recording has an excep- 
tional documentary character, one copy of it may be 
preserved in official archives. This is without prej- 
udice to the application of the provisions of Section 5. 
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ephemeral  recording  has  an  exceptional  documentary 
character, one copy of it may be preserved in official 
archives; 

(v) moral rights must be respected. 

54. The term " author " in this Section is to be construed as 
meaning the owner of the right of reproduction. 

55. On the subject of cinematographic works, it should be 
pointed out that, as a general rule, these are fixed before- 
hand, and that therefore ephemeral recordings cannot be 
made of them, with the exception, however, of isolated se- 
quences taken from films and included in television broad- 
casts. 

56. Finally, it should be noted that certain delegations on 
the Tunis Committee had wanted it to be stated in the text 
of the Law that ephemeral recordings were to be permitted 
only for non-commercial broadcasts. Their proposal was 
not adopted in view of the situation in certain developing 
countries where all the radio stations are exclusively com- 
mercial and depend on publicity alone for their existence. 
The authors of the Model Law did not wish to deprive 
broadcasting organizations in such countries of the right to 
make ephemeral recordings of their broadcasts. 

Text 

57. These two Sections establish the principle of the law- 
fulness of licenses granted by the competent authority for 
translation and reproduction of works on conditions 
specified in Appendices A and B respectively (see below). It 
is important to note that the issue of these licenses is to be 
regarded as an exceptional measure, inasmuch as it is 
preferable to proceed by way of negotiation between the 
users of works and the owners of rights. 

SECTION 9 
Limitation of the right of translation 

Notwithstanding Section 4, it is lawful, even with- 
out the author's authorization, to translate a work into 
... [state the language or languages in general use in 
the country] and to publish the translation on the 
territory of the country under a license accorded by 
the competent authority and under the conditions 
specified in Appendix A. 

SECTION 10 
Limitation of the right of reproduction 

Notwithstanding Section 4, it is lawful, even with- 
out the author's authorization, to reproduce a work 
and publish a particular edition thereof on the terri- 
tory of the country under a license accorded by the 
competent authority and under the conditions 
specified in Appendix B. 

58. According to subsection (1) of this Section, it is the ac- 
tual person who has created a work, in other words its au- 
thor, who benefits in the first instance from copyright 
protection. In the absence of proof to the contrary, the au- 
thor is the person under whose name the work is disclosed. 
In the case of a work of joint authorship, that is, a work in 
the creation of which two or more authors have col- 
laborated and where their individual contributions cannot 
be separated without destroying the work itself, the rights in 
such a work are owned in common by all its co-authors; the 
use of the work requires the consent of each one. 

59. Subsection (2) relates to works created for an employer 
or on commission. For these works too the general rule laid 
down in subsection (1) applies in principle, which means that 
the rights in the work vest originally in the  author who 

SECTION 11 
Ownership of copyright 

(1) The rights protected by this Law are owned 
in the first instance by the author or authors who 
created the work. The authors of a work of joint 
authorship are co-owners of the said rights. In the 
absence of proof to the contrary, the author of a 
work is the person under whose name the work is dis- 
closed. 

(2) In the case of a work created by an author 
for an individual or a legal entity, private or public, 
under a contract of service in the course of his em- 
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created it. Two alternatives have been provided for, however, 
to cater for the Roman legal approach (A), and for the 
Anglo-Saxon legal approach (B). 
60. Under Alternative A, copyright vests originally in the 
author of the work except where, in the employment con- 
tract or the commission, the author and the emloyer or the 
person commissioning the work have agreed in writing to 
the contrary, namely that original copyright vests in the em- 
ployer or the person commissioning the work. The contract 
or the commission could also provide simply for assignment 
of the author's rights to the employer or the person com- 
missioning the work. 
61. Under Alternative B, the rights vest originally in the au- 
thor of the work but, unless otherwise agreed, they are 
deemed by operation of the law to be transferred to the em- 
ployer or to the person commissioning the work. This 
presumption of assignment causes the burden of proof to be 
reversed: in the event of dispute, it is for the author to 
prove that he has not transferred his rights. In view of its 
exceptional character, this presumption of transfer operates 
only on the conditions laid down in the law, which are to 
be interpreted restrictively: 
(i) the work must have been created for the employer or 

the person commissioning the work, which means that 
the presumption of transfer does not extend to other 
works that the same author may have created for him- 
self or for a third party; 

(ii) only the economic rights mentioned in Section 4 of the 
Model Law are deemed transferred to the employer or 
the person commissioning the work. Accordingly, the 
author retains all the moral rights in his work (Section 
5) and, where applicable, his droit de suite (Section 4b's); 

(iii) the rights deemed transferred to the employer or the 
person commissioning the work are so deemed only to 
the extent necessary for the employer's customary activ- 
ity at the time when the contract of employment or 
commission is concluded. Thus, for example, the author 
of a radio play written under contract of service for a 
broadcasting organization, which at the time when the 
contract was concluded exercised its activity only in the 
field of sound broadcasting, retains the right to authorize 
adaptation of the work for the stage and its per- 
formance; 

(iv) with respect to commissioned works, the person com- 
missioning the work must undertake to pay, or actually 
pay, the agreed amount. 
In the course of the discussion of this provision, certain 

delegations considered that this presumption of the transfer 
of authors' rights to the employer or the person com- 
missioning the work was not favorable to authors. 
62. Subsection (3) deals with the legal system applicable to 
cinematographic works only, to the exclusion of audiovisual 
works and works expressed by a process analogous to cine- 
matography. A distinction should be made here between the 
cinematographic work as such and the works incorporated 
therein, representing the various contributions to the cine- 
matographic work. 
63. As to the cinematographic work itself, paragraph (i), 
which defines the ownership of copyright, proposes two 
alternatives to cater for the Roman legal approach (Alter- 
native A) and the Anglo-Saxon legal approach (Alternative 
B). According to the Roman legal approach, original copy- 
right in a cinematographic work vests in the intellectual 
creators of the work, according to the rule in subsection (1). 
Most national legislations list these intellectual creators. 
They are the director, the author of the scenario, the author 
of the adaptation, the author of the dialogues, the author of 

Text 

ployment or of a work commissioned from the author 
by such an individual or legal entity, 

[Alternative A: the copyright belongs in the first 
instance to the former, unless otherwise stipulated in 
writing under the contract.] 

[Alternative B: the rights mentioned in Section 4 
are, unless otherwise stipulated in writing, deemed 
transferred to the employer or to the person 
commissioning the work to such extent as may be nec- 
essary to their customary activity at the time of the 
conclusion of the contract of employment or the com- 
missioning of the work, subject to the person com- 
missioning the work undertaking to pay the agreed 
amount for the creation of the work or the effective 
payment of this amount.] 

(3)(i) In the case of a cinematographic work, the 
copyright belongs 
[Alternative A: in the first instance to the intel- 
lectual creators of the work;] 
[Alternative B: to the maker of the work;] 

(ii) the maker, who is the person or legal entity 
who  has  taken  the  initiative  and  financial 
responsibility for the making of the work, shall 
be obliged to conclude, prior to the making of 
the work, contracts in writing with all those 
whose works are to be used in the making; 

(iii) unless   otherwise   stipulated,   the   contracts 
concluded in writing with the intellectual crea- 
tors of the work shall imply a presumption of 
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the musical compositions, etc. The Model Law does not do 
so: it leaves this to the national legislator. 

According to the Anglo-Saxon legal approach, and in 
derogation from the rule in subsection (1), copyright vests in 
the maker of the work, who is defined in paragraph (ii) as 
the person or legal entity who has taken the initiative and fi- 
nancial responsibility for the making of the work. When this 
provision was discussed, certain delegations considered that 
the conferment of copyright in the cinematographic work 
on its maker was not favorable to the author. 

In both cases (Alternatives A and B) the maker is 
obliged, prior to the making of the cinematographic work, 
to conclude contracts in writing with the intellectual 
creators of the work. Under paragraph (iii), these contracts 
imply a presumption of assignment of the rights necessary 
for the cinematographic exploitation of the work in favor 
of the maker, for a limited term, the duration of which is to 
be fixed in the contracts. 

64. With regard to the contributions to the cinematographic 
work, considered separately, irrespective of whether they are 
the pre-existing works (novels and stories from which the 
scenario has been drawn, an original scenario submitted to 
the maker, a musical work not specially composed for the 
cinematographic work, etc.) or the specific contributions to 
the cinematographic work (specially-composed music, spe- 
cially-written dialogue, décor, etc.), original copyright in 
these works vests in their respective authors, in accordance 
with the rule in subsection (1). Consequently the maker 
must, under paragraph (ii), prior to making the cine- 
matographic work, conclude contracts in writing with all 
those whose works are to be used in it. Under paragraph 
(iii), these contracts imply a presumption of assignment, in 
favor of the maker, of the rights necessary for the cine- 
matographic exploitation of the works in question, unless 
otherwise stipulated, and with the exception of pre-existing 
works and musical works whether pre-existing or not, with 
or without words. 

65. Like all other economic rights, those referred to in Sec- 
tion 4 are transferable wholly or in part, and the terms and 
conditions of the transfer are governed by general law. Ex- 
cept in the case of transfer resulting from the law itself, as 
under Section 11(2), Alternative B, the transfer must be 
made in writing to be valid. 

66. It should be stressed that Section 12 deals with the 
transfer proper of authors' rights, that is, the actual assign- 
ment of all or part of the copyright, but leaves aside the 
mere granting of licenses to exploit the work, which may be 
exclusive or non-exclusive and are governed by general 
law. 
67. The droit de suite which is the subject of Section 4bis is 
inalienable and Section 12 is not applicable to it. Neither is 
it applicable, of course, to the moral rights provided for in 
Section 5. 

68. In the event of the transfer of rights by contract, the 
contract must naturally specify the rights transferred, the 
object to which these rights relate, that is, the work in its en- 
tirety or in part, the duration of the transfer, the author's 
remuneration, the manner in which the work is to be ex- 
ploited, the number of uses or of copies, etc. Thus subsec- 
tion (3) provides that " transfer, in whole or in part, of any 
right referred to in Section 4 shall not imply the transfer of 
any of the other rights, " and subsection (4) provides that, 
" when a contract requires the total transfer of one of the 

Text 

assignment of the rights necessary for the cine- 
matographic exploitation of the work in favor 
of the maker, for a limited term, the duration 
of which shall be fixed in the said contracts; 

(iv) the presumption provided for above shall not 
apply to pre-existing works used for the mak- 
ing of the work nor to musical works with 
or without accompanying words. 

SECTION 12 
Transfer of copyright 

(1) The  rights  referred   to   in  Section  4 
transferable in whole or in part. 

are 

(2) Transfer, other than by operation of law, of 
any right referred to in Section 4 shall be in writ- 
ing. 

(3) Transfer, in whole or in part, of any right 
referred to in Section 4 shall not imply the transfer of 
any of the other rights. 

(4) When a contract requires the total transfer of 
one of the rights referred to in Section 4, its scope 
shall be limited to the use provided for in the con- 
tract. 



BERNE UNION 177 

Commentary 

rights referred to in Section 4, its scope shall be limited to 
the use provided for in the contract. " This means then that 
everything of which the author has not expressly disposed 
remains reserved to him. Moreover, and especially with re- 
gard to works of art, alienation of the physical object does 
not imply alienation of the copyright subsisting in that ob- 
ject. Thus the purchaser of a painting, photograph or statue 
does not possess the right to reproduce these objects. This is 
the principle and rule of subsection (5). 

69. Finally, subsection (6), which is optional (in square 
brackets), provides that, " to be valid, the contracts for the 
transfer of the rights mentioned in Section 4 must be ap- 
proved by the competent authority as defined in Section 18, 
which may, where necessary, revise their terms. " The pur- 
pose of this provision is to prevent and correct any abuses 
that might arise from inequality in the relative strength of 
the parties to the contract. 

70. The Berne Convention and the Universal Convention 
lay down different terms for copyright. To take this dis- 
parity into account, the first five subsections provide for 
two different terms placed in square brackets, the first refer- 
ring to the Berne Convention and the second to the Uni- 
versal Convention. 

71. The only remark prompted by Section 13 is that all of 
its provisions apply to the economic rights mentioned in 
Section 4. In principle the droit de suite (Section 4b's), being 
an economic right, should also be governed by the general 
provisions on the duration of protection. Accordingly, if 
this right is included in the legislation there should be a 
reference to Section 4t>is as well as to Section 4. 

72. Moral rights, which are provided for in Section 5, are 
not covered by Section 13; their duration is governed by the 
provisions of Section 5 itself and, as explained above, will 
depend on whether or not subsections (2bis) et seq. of this 
Section are adopted. For countries that do not adopt them, 
moral rights will be perpetual. In countries that do adopt 
them, the duration of the protection of moral rights will be 
that provided for in Section 5(2bis), in accordance with the 
Berne Convention. The figure twenty-five in square brackets 
in subsection (2) refers to a country which, being party to 
the Universal Convention only and hence not required to 
protect the author's moral rights, nevertheless does so and 
even allows them to subsist after the author's death, though 
only for the minimum term under the Universal Conven- 
tion, that is, twenty-five years after the author's death. 

73. Finally, it is recalled that under section 6(2) works of 
folklore are protected without limitation in time. 

Text 

(5) The transfer of ownership of the only copy or 
of one or several copies of a work shall not imply the 
transfer of the copyright in the work. 

[(6) To be valid, the contracts for the transfer of 
the rights referred to in Section 4 must be approved 
by the competent authority as defined in Section 18 
which may, where necessary, revise their terms.] 

SECTION 13 
Duration of economic rights 

(1) Unless expressly provided otherwise in this 
Law, the rights referred to in Section 4 are protected 
during the life of the author and [50] [25] years after 
his death. 

(2) In the case of a work of joint authorship, the 
rights referred to in Section 4 are protected during 
the life of the last surviving author and [50] [25] years 
after his death. 

(3) In the case of a work published anonymously 
or under a pseudonym, the rights referred to in Sec- 
tion 4 are protected until the expiration of [50] [25] 
years from the date on which such work was first 
lawfully published, provided that, where, before the 
expiration of this term, the author's identity is 
revealed or is no longer in doubt, subsection (1) 
applies. 

(4) In the case of a cinematographic, radiophonie 
or audiovisual work, the rights referred to in Section 
4 are protected until the expiration of [50] [25] years 
from the making of the work or, if the work is made 
available to the public during such period with the 
consent of the author, [50] [25] years from the date of 
its communication to the public. 

(5) In the case of a photographic work or a work 
of applied art, the rights referred to in Section 4 are 
protected until the expiration of [25] [10] years from 
the making of the work. 

(6) All terms run to the end of the calendar year 
in which they would otherwise expire. 

74. The Tunis Committee strongly recommended the crea- 
tion of authors' organizations, which are still too few in 
number in developing countries: it considered that an au- 
thor was not capable of dealing on his own with the admin- 
istration  of  his  economic  rights   and   the   defense   of  his 

SECTION 14 
Organization of authors 

The administration of the rights referred to in 
Section 4 and the defense of the moral interests of 
authors referred to in Section 5 shall be entrusted to 
an organization of authors which shaU be empowered 
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moral interests on his national territory, and still less at the 
international level. It should be mentioned here that, with a 
view to encouraging authors' organizations, Section 17 of 
the Model Law provides that the receipts produced by the 
use of works in the public domain and of works of national 
folklore are to be used, inter alia, for that purpose. 

75. Subsection (1) of this Section enables the copyright 
owner, in the event of infringement of any of the rights pro- 
tected, to refer the matter to the courts. The Model Law 
does not specify what courts have jurisdiction in the matter, 
and more specifically whether they are merely judiciary 
courts irrespective of the nature of the parties. The question 
might arise, for example, where the defendant is a public 
administration. 

76. The sanctions provided for in the Model Law are of a 
civil nature on the one hand and of a penal nature on the 
other. It should be pointed out, however, that the penal sanc- 
tions are not compulsory and may be either omitted or dealt 
with by simple reference to the penal code. 

77. Subsection (2) deals with infringements regarded as 
violations of the national heritage. 

78. Subsection (3) deals with the procedure for seizure. This 
may be ordered either by the courts, or by an administration 
such as the customs authorities when the infringing objects 
are imported, but in any event this procedure may be carried 
out only at the request of the owner of the rights. It may be 
carried out, for example, at the request of the authority 
which exercises the rights in works of national folklore, on 
the importation of copies of such works made abroad (the 
case provided for in Section 6(3). 

79. Subsection (4) deals with the material proof of infringe- 
ments of copyright, specifying that it can be afforded not 
only by statements drawn up by officers or agents of the 
judicial police, but also by certified statements of sworn 
agents of the authors' organization who are empowered to 
take such action. It should be pointed out that the condi- 
tions under which such agents are appointed and sworn in 
are determined by national legislation. 

Text 

to act as agent for the issue of authorizations and for 
the collection of the royalties deriving therefrom. The 
structure and the operation of the organization shall 
be fixed in accordance with national legislation. 

SECTION 15 
Infringements and sanctions 

(1) Any person infringing any one of the rights 
protected under this Law: 

(i) shall be obliged by the court to cease such 
infringement; 

(ii) shall be liable for damages; 
(iii) shall, if the infringement was willful, be 

punishable by a fine not exceeding ... or im- 
prisonment not exceeding ... months or both, 
provided that, in the case of recidivism, the 
above amount or term or both may be doubled. 

(2) Any infringement of any one of these rights 
which is considered as a violation of the national 
cultural heritage may be curbed by all legitimate 
means. 

(3) Infringing copies, receipts arising from acts 
constituting an infringement of these rights and any 
implements used for the infringement shall be subject 
to seizure. 

(4) The material proof of such infringement of 
any one of the rights may be provided by statements 
of police officers or by the certified statements of the 
sworn agents of the organization of authors. 

80. Under subsection (1) the law applies to works of na- 
tionals of the country concerned or of persons having their 
residence in that country, or again to works first published 
in the country, irrespective of their authors' nationality or 
habitual residence. Other works will not be protected in that 
country, except in the cases referred to in subsection (2), Al- 
ternatives X and Y. Alternative X is intended for countries 
with the Roman legal approach, where usually the mere fact 
of being party to international conventions suffices to ex- 
tend the field of application of national law. Alternative Y 
is designed for countries with the Anglo-Saxon legal 
approach, where extension of the field of application of na- 
tional law requires a specific act by the government. 

SECTION 16 
Field of application of Law 

(1) This Law shall apply to: 
(i) works of authors who are nationals of, or 

have their habitual residence in, the country, 
and 

(ii) works first published in the country, irre- 
spective of the nationality or residence of their 
authors. 

(2) [Alternative X] This Law shall furthermore 
apply to all works which, by virtue of treaties entered 
into by the country, are to be protected, as well as 
to works of national folklore. 

(2) [Alternative Y] [Subject to Section A6 and 
B6] This Law shall furthermore apply to the works: 
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81. Subsection (3) deals with the extent of application of 
the law in time. The principle here is that of non-retro- 
activity. However, the sentence in square brackets is an op- 
tional provision which proposes retroactive application of 
the law to works created or published before the date of its 
entry into force, but on condition that they are published 
within the periods provided for in Section 13. 
82. It should be noted that the Model Law makes no spe- 
cific provision concerning works of architecture or artistic 
works incorporated in a building. In this case it is natural 
that the applicable law should be that of the place where the 
architectural work or the building is located. 

83. The Model Law provides for the introduction of a 
domaine public payant. According to this system, which 
is already known to certain legislations, a work that has 
fallen into the public domain may be used without 
restriction, subject however to the payment of a fee cal- 
culated as a percentage of the receipts produced by the use 
of the work or its adaptations. The sums collected are to be 
used, under Section 17, for the purposes specified therein. 
Receipts produced by the use of national folklore are 
provided for in the same way. Finally it should be noted 
that, for the purposes of the application of this Section, the 
reference to institutions for the benefit of authors also 
covers organizations of translators. 

84. With regard to the definitions, any comments could be 
readily dispensed with, since the very essence of a definition 
is its self-sufficiency. Nevertheless, some brief remarks 
would appear to be of use. 

85. First, it should be noted that the definitions of " pub- 
lished works, " " works first published " and " reproduc- 
tion " are based on the Convention provisions. 

86. A further remark concerns the definitions of three al- 
lied concepts, namely, " communication to the public, " 
" performance " and " broadcast. " The definition of this 
last term is clear and it should be stressed that it also in- 
cludes the distribution of sounds or of images and sounds 
by wire or by cable, since this is now a customary extension 
of broadcasting in the strict sense. The definitions of " com- 
munication to the public " and " performance " are very 
close: the first is very general, covering all technical means 
of presentation such as projection equipment, for instance; 
the second is more specific. 

87. On several occasions the law mentions the " competent 
authority. " This is by no means bound to be the same au- 
thority in each case and it is conceivable, for instance, that 
the authority that will consider applications for translation 
or reproduction licenses in accordance with Sections 9 and 

Text 

(i) of  authors  who   are   nationals  of,  or  have 
their habitual residence in, countries; 

(ii) first published in countries; 
(iii) of organizations; and 
(iv) of national folklore of countries 

which, with reference to this subsection, shall be nam- 
ed in appropriate orders promulgated by the Gov- 
ernment. 

(3) The provisions of this Law shall apply to 
works created or published subsequently to the date 
on which this Law comes into force. [Works created 
or published prior to this date shall also be protected 
provided that they fall within the periods provided 
for in Section 13.] 

SECTION 17 
" Domaine public payant " 

The user shall pay to the competent authority ... 
percent of the receipts produced by the use of works 
in the public domain or their adaptation, including 
works of national folklore. The sums coUected shall 
be used for the following purposes: 

(i) to   promote   institutions  for  the   benefit  of 
authors [and of performers], such as societies 
of authors, cooperatives, guilds, etc. 

(ii) to protect and disseminate national folklore. 

SECTION 18 
Definitions 

For the purposes of this Law: 
(i) " broadcasting " means the transmitting, for 

reception by the general public, by wireless 
means or wire, of sounds or of images and 
sounds; 

(ii) " communication to the public " means mak- 
ing a work available to the public; 

(iii) " competent authority " means one or more 
bodies, each consisting of one or more persons 
appointed by the Government for the purpose 
of exercising jurisdiction under the provisions 
of this Law whenever any matter requires to 
be determined by such authority; 

(iv) " folklore " means all literary, artistic and 
scientific works created on national territory 
by authors presumed to be nationals of such 
countries or by ethnic communities, passed 
from generation to generation and constituting 
one of the basic elements of the traditional 
cultural heritage; 
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10 will not be the one that exercises the rights in works of 
national folklore under Section 6. It will be for each coun- 
try to determine the jurisdiction of the competent authority 
or authorities provided for in the law. 

Text 

(v) " performance " means a public performance 
or delivery of a work by any means what- 
soever; 

(vi) " published works " means works published 
with the consent of their authors, whatever 
may be the means of manufacture of the 
copies, provided that the availability of such 
copies has been such as to satisfy the reason- 
able requirements of the public, having regard 
to the nature of the work; 

(vii) " reproduction " means the making of one 
or more copies of a literary, artistic or scien- 
tific work, in any material form including any 
sound or visual recording; 

(viii) " works first published " means works first 
published in the country, or works first pub- 
lished abroad but also published in the country 
within thirty days from the earlier publication 
(simultaneous publication); 

(ix) " work of joint authorship " means a work 
created by two or more authors in collabora- 
tion, in which the individual contributions are 
indistinguishable from each other. 

Appendices 

88. As mentioned in paragraph 2 of this commentary, it 
was decided that a copyright model law for developing 
countries should be drawn up in order to assist those coun- 
tries in deriving benefit from the facilities offered by the Pa- 
ris Act (1971) of the Berne Convention and by the Universal 
Copyright Convention as revised at Paris in 1971. To this 
end the relevant provisions adopted at the Revision Confer- 
ences (Appendix to the Paris Act of the Berne Convention 
and Articles V to Vquater of the revised Universal Conven- 
tion) constitute an important element of the Model Law. 
The fact that they are placed in appendices is due to con- 
siderations of a practical nature. 

89. Appendix A (translation licenses) and Appendix B (re- 
production licenses) contain numerous provisions which 
are very similar and in some cases even identical. However, 
instead of attempting to combine them the Model Law sep- 
arates them, both because there are slight but subtle differ- 
ences between the respective obligations, and because some 
developing countries may wish to adopt only one of 
them. 

90. In very general terms, the provisions of the two Ap- 
pendices enable nationals of the country concerned to apply 
for licenses to translate or reproduce a work protected by 

copyright and to publish the translation or reproduction, af- 
ter the expiration of specified periods and on conditions de- 
termined by the aforementioned provisions of the Paris Act 
of the Berne Convention and of the revised Universal Copy- 
right Convention. 

91. To a large extent the text of the two Appendices to the 
Model Law is accordingly patterned on the relevant articles 
in the two Conventions, and thus requires no commentary. 
It is understood, however, that countries which are party to 
only one of the two Conventions should adapt certain 
provisions of the Appendices to their needs, in particular, 
that of Section A4(2)(è) in Appendix A, where notification 
to the Director General of one of the two Organizations 
(Unesco or WIPO) would be sufficient. 

92. Moreover, a new provision has been included (Sections 
A4(l)(ii) and B4(l)(iii)) which reproduces the substance of 
paragraph 115 of the Report on the Universal Convention 
Revision Conference and of paragraphs 40 and 41 of the 
Report on the Berne Convention Revision Conference (Pa- 
ris 1971). The object of this provision is to permit the mak- 
ing of copies of a reproduction or translation, as the case 
may be, in a country other than that where the translation 
or reproduction license has been issued. 
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Appendix A: Translation Licenses 
[See Section 9] 

SECTION Al 

Works covered 

The provisions of this Appendix apply to works which have been published in printed or analogous forms 
of reproduction. 

SECTION A2 

Application for license 

(1) Any national of the country may, after the expiration of the relevant period provided by subsection (2), 
apply to the competent authority for a license to make a translation of the work into any of the languages 
indicated in Section 9 and to publish the translation in printed or analogous forms of reproduction (hereinafter 
referred to as " the license ")• 

(2) No license shall be granted until the expiration of whichever of the following periods is applicable: 
(i) one year from the date of first publication of the work where the application is for a license for transla- 

tion into ... [specify here the language or languages in general use in the country which should not 
include English, French and Spanish or any other language in general use in any developped country 
party to the Berne Convention or the Universal Copyright Convention]; 

(ii) three years from the date of first publication of the work where the application is for a license for transla- 
tion into ... [specify here the language or languages in general use in the country not covered by (i) 
above]. 

SECTION A3 

Grant of license 

(1) Before granting a license, the competent authority shall determine that: 
(i) no translation of the work into the language in question has been published in printed or analogous forms 

of reproduction, by or with the authorization of the owner of the right of translation, or that all previous 
editions in that language are out of print; 

(ii) the applicant for the license has established that he either has requested, and has been denied, authoriza- 
tion from the owner of the right of translation or, after due diligence on his part, he was unable to find 
such owner; 

(iii) at the same time as addressing the request referred to in (ii) above to the owner, the applicant for the 
license has informed any national or international information center designated for this purpose by the 
Government of the country in which the publisher of the work to be translated is believed to have his 
principal place of business; 

(iv) if he could not find the owner of the right of translation, the applicant has sent, by registered airmail, 
a copy of his application to the publisher whose name appears on the work and another such copy to 
any information center referred to in (iii) above, or, in the absence of such a center, to the Unesco Inter- 
national Copyright Information Centre. 

(2) No license shall be granted unless the owner of the right of translation, where known or located, has 
been given an opportunity to be heard. 

(3)(a) No license shall be granted until the expiration of: 
(i) a further period of six months, where the three-year period referred to in Section A2(2)(ii) applies, or 
(ii) a further period of nine months, where the one-year period referred to in Section A2(2)(i) applies. 

(b) Such further period shall be computed from the date on which the applicant complies with the require- 
ments mentioned in subsection (l)(ii) and (iii) or, where the identity or the address of the owner of the right 
of translation is unknown, from the date on which the applicant also complies with the requirement mentioned 
in subsection (l)(iv). 
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(c) If, during either of the said further periods, a translation into the language in question has been published 
in printed or analogous forms of reproduction, by or with the authorization of the owner of the translation 
right, no license shall be granted. 

(4) For works composed mainly of illustrations, a license shall be granted only if the conditions of Appen- 
dix B are also fulfilled. 

(5) No license shall be granted when the author has withdrawn all copies of the work from circulation. 

SECTION A4 

Scope and conditions of the license 

(1) Any license under this Appendix: 
(i) shall be only for the purpose of teaching, scholarship or research; 
(ii) shall only allow publication in a printed or analogous form of reproduction and only on the territory 

of the country: 
Provided, however, that, where the competent authority certifies that facilities do not exist on the ter- 

ritory of the country for such printing or reproduction or that existing facilities are incapable for eco- 
nomic or practical reasons of ensuring such reproduction, the reproduction may be made outside the 
country if: 
(a) the country where the work of reproduction is done is party to the Berne Convention or to the 

Universal Copyright Convention; 
(b) all copies reproduced are sent to the licensee in one or more bulk shipments for distribution exclu- 

sively in the country and the contract between the licensee and the establishment doing the work of 
reproduction so requires; 

(c) the said contract provides that the establishment engaged for doing the work of reproduction guar- 
antees that the work of reproduction is lawful in the country where it is done; and 

(d) the licensee does not entrust the work of reproduction to an establishment specially created for the 
purpose of having copies reproduced of works for which a license has been granted under this 
Appendix. 

(iii) shall not extend to the export of copies made under the license, except as provided in subsection (2); 
(iv) shall be non-exclusive; and 
(v) shall not be transferable. 

(2)(a) Copies of a translation published under a license may be sent abroad by the Government or other 
public entity provided that: 

(i) the translation is into a language other than English, French or Spanish [NB: This provision is needed 
only to the extent that English, French and Spanish appear among the languages mentioned in Sec- 
tion 9]; 

(ii) the recipients of the copies are individuals who are nationals of the country or are organizations grouping 
individuals who are nationals of the country; 

(iii) the recipients will use the copies only for the purpose of teaching, scholarship or research; 
(iv) both the sending of the copies abroad and their subsequent distribution to the recipients are without 

any commercial purpose; 
(v) the Government of the foreign country to which the copies are sent has agreed to the receipt or distribu- 

tion, or both, of the copies sent into that country. 
(b) The Directors General of Unesco and WIPO shall be notified by the Government of any agreement 

referred to in subparagraph (a)(v). 

(3) The license shall provide for just compensation in favor of the owner of the right of translation that 
is consistent with standards of royalties normally operating in the case of licenses freely negotiated between 
persons in the country and owners of translation rights in the country of the owner of the right of translation. 

(4) If the licensee is unable, by reason of currency regulations, to transmit the compensation to the owner 
of the right of translation, he shall report the fact to the competent authority who shall make all efforts, by the 
use of international machinery, to ensure such transmittal in internationally convertible currency or its 
equivalent. 
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(5) As a condition of maintaining the validity of the license, the translation must be correct and all published 
copies must include the following: 

(i) the original title and name of the author of the work; 
(ii) a notice in the language of the translation stating that the copy is available for distribution only in the 

country; 
(iii) if the work which is translated was published with a copyright notice, a reprint of that notice. 

(6) The license shall terminate if a translation of the work in the same language and with substantially the 
same content as the translation published under the license is published in printed or analogous forms of 
reproduction in the country by or with the authorization of the owner of the right of translation, at a price 
reasonably related to that normally charged in the country for comparable works. Any copies already made 
before the license terminates may continue to be distributed until their stock is exhausted. 

SECTION A5 

License for broadcasting organization 

(1) A license under this Appendix may also be granted to a domestic broadcasting organization, provided 
that all the following conditions are met: 

(i) the translation is made from a copy made and acquired in accordance with the laws of the country; 
(ii) the translation is only for use in broadcasts intended exclusively for teaching or for the dissemination 

of the results of specialized technical or scientific research to experts in a particular profession; 
(iii) the translation is used exclusively for the purposes specified in (ii), above, through broadcasts that are 

lawfully made and that are intended for recipients in the country, including broadcasts made through the 
medium of sound or visual recordings that have been made lawfully and for the sole purpose of such 
broadcasts; 

(iv) sound or visual recordings of the translation may not be used by broadcasting organizations other than 
those having their headquarters in the country; and 

(v) all uses made of the translation are without any commercial purpose. 

(2) A license may also be granted to a domestic broadcasting organization, under all of the conditions 
provided in subsection (1), to translate any text incorporated in an audiovisual fixation that was itself pre- 
pared and published for the sole purpose of being used in connection with systematic instructional activities. 

SECTION A6 

Applicability of Section 9 and this Appendix 
Alternative X 

(1) Section 9 and this Appendix shall apply to works whose country of origin is the country or any other 
country which is bound by, or has admitted the application of, the revised (1971) Universal Copyright Conven- 
tion and/or the relevant provisions of the Appendix to the Paris Act (1971) of the Berne Convention for the 
Protection of Literary and Artistic Works. 

(2) This Appendix shall cease to be applicable when the declaration made by the Government under Arti- 
cle Vbis (1) of the revised (1971) Universal Copyright Convention and/or the relevant provisions of the Appen- 
dix of the Paris Act (1971) of the Berne Convention for the Protection of Literary and Artistic Works ceases 
to be effective. 

Alternative Y 

(1) Section 9 and this Appendix shall apply to works whose country of origin is the country or any other 
country whose name, with reference to this Appendix, is indicated in an appropriate order promulgated by 
the Government. 

(2) The Government may, by order promulgated by it, discontinue the application of Section 9 and this 
Appendix. 
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Appendix B: Reproduction Licenses 
[See Section 10] 

SECTION Bl 

Works covered 

Subject to Section B5, the provisions of this Appendix apply to works which have been published in printed 
or analogous forms of reproduction. 

SECTION B2 

Application for license 

(1) Any national of the country may, after the expiration of the relevant period provided by subsection (2), 
apply to the competent authority for a license to reproduce and publish a particular edition of the work in 
printed or analogous forms of reproduction (hereinafter referred to as " the license "). 

(2) No license shall be granted until the expiration of whichever of the following periods is applicable, 
commencing from the date of first publication of the particular edition of the work: 

(i) three years for works of technology and of the natural and physical sciences, including mathematics; 
(ii) seven years for works of fiction, poetry, drama and music, and for art books; 
(iii) five years for all other works. 

SECTION B3 

Grant of license 

(1) Before granting a license, the competent authority shall determine that: 
(i) no distribution, by or with the authorization of the owner of the right of reproduction, of copies in printed 

or analogous forms of reproduction of that particular edition has taken place in the country, to the general 
public or in connection with systematic instructional activities, at a price reasonably related to that normal- 
ly charged in the country for comparable works, or that, under the same conditions, such copies have not 
been on sale in the country for a continuous period of at least six months; 

(ii) the applicant for the license has established that he either has requested, and has been denied, authoriza- 
tion from the owner of the right of reproduction, or that, after due diligence on his part, he was unable 
to find such owner; 

(iii) at the same time as addressing the request referred to in (ii) above, to the owner, the applicant for the 
license has informed any national or international information center designated for this purpose by the 
Government of the country in which the publisher of the work to be reproduced is believed to have his 
principal place of business; 

(iv) if he could not find the owner of the right of reproduction, the applicant has sent, by registered airmail, 
a copy of his application to the publisher whose name appears on the work and another such copy to 
any information center referred to in (iii) above, or, in the absence of such a center, to the Unesco Inter- 
national Copyright Information Centre. 

(2) No license shall be granted unless the owner of the right of reproduction, where known or located, has 
been given an opportunity to be heard. 

(3) Where the three-year period referred to in Section B2(2)(i) applies, no license shall be granted until 
the expiration of six months computed from the date on which the applicant complies with the requirements 
mentioned in subsection (l)(ii) and (iii) or, where the identity or the address of the owner of the right of repro- 
duction is unknown, from the date on which the applicant also complies with the requirement mentioned in 
subsection (l)(iv). 

(4) Where the seven-year or five-year periods referred to in Section B2(2) (ii) or (iii) apply and where the 
identity or the address of the owner of the right of reproduction is unknown, no license shall be granted until 
the expiration of three months computed from the date on which the copies referred to in subsection (l)(iv) 
have been mailed. 
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(5) If, during the period of six or three months referred to in subsection (3) or (4), a distribution or placing 
on sale as described in subsection (l)(i) has taken place, no license shall be granted. 

(6) No license shall be granted if the author has withdrawn from circulation all copies of the edition which 
is the subject of the application. 

(7) Where the edition which is the subject of an application for license under this Appendix is a translation, 
the license shall only be granted if the translation is in a language indicated in Section 9 and was published by 
or with the authorization of the owner of the right of translation. 

SECTION B4 

Scope and conditions of the license 

(1) Any license under this Appendix: 
(i) shall be only for use in connection with systematic instructional activities; 
(ii) shall, subject to Section B5, only allow publication in a printed or analogous form of reproduction at 

a price reasonably related to, or lower than, that normally charged in the country for a comparable 
work; 

(iii) shall only allow publication on the territory of the country and shall not extend to the export of copies 
made under the license: 

Provided, however, that where the competent authority certifies that facilities do not exist on the 
territory of the country for such reproduction or that existing facilities are incapable for economic or 
practical reasons of such reproduction, the reproduction may be made outside the country if: 
(a) the country where the work of reproduction is done is party to the Berne Convention or to the 

Universal Copyright Convention; 
(b) all copies reproduced are sent to the licensee in one or more bulk shipments for distribution exclu- 

sively in the country and the contract between the licensee and the establishment doing the work 
of reproduction so requires; 

(c) the said contract provides that the establishment engaged for doing the work of reproduction guar- 
antees that the work of reproduction is lawful in the country where it is done; and 

(d) the licensee does not entrust the work of reproduction to an establishment specially created for the 
purpose of having copies reproduced of works for which a license has been granted under this 
Appendix; 

(iv) shall be non-exclusive; and 
(v) shall not be transferable. 

(2) The license shall provide for just compensation in favor of the owner of the right of reproduction 
that is consistent with standards of royalties normally operating in the case of licenses freely negotiated 
between persons in the country and owners of reproduction rights in the country of the owner of the right 
of reproduction. 

(3) If the licensee is unable, by reason of currency regulations, to transmit the compensation to the owner 
of the right of reproduction, he shall report the fact to the competent authority who shall make all efforts, by 
the use of international machinery, to ensure such transmittal in internationally convertible currency or its 
equivalent. 

(4) As a condition of maintaining the validity of the license, the reproduction of that particular edition must 
be accurate and all published copies must include the following: 

(i) the title and name of the author of the work; 
(ii) a notice in the language of the publication stating that the copy is available for distribution only in the 

country; 
(iii) if the edition which is reproduced bears a copyright notice, a reprint of that notice. 

(5) The license shall terminate if copies of an edition of the work in printed or analogous forms of repro- 
duction are distributed in the country, by or with the authorization of the owner of the right of reproduction, 
to the general public or in connection with systematic instructional activities, at a price reasonably related to that 
normally charged in the country for comparable works, if such edition is in the same language and is substan- 
tially the same in content as the edition which was published under the license. Any copies already made before 
the license terminates may continue to be distributed until their stock is exhausted. 
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SECTION B5 

License for audiovisual fixations 

Under the conditions provided in this Appendix, a license may also be granted: 
(i) to reproduce in audiovisual form a lawfully made audiovisual  fixation, including any protected works 

incorporated in it, provided that the said fixation was prepared and published for the sole purpose of 
being used in connection with systematic instructional activities, and 

(ii) to translate any text incorporated in the said fixation into ... [state the language or languages in general 
use in the country]. 

SECTION B6 

Applicability of Section 10 and this Appendix 
Alternative X 

(1) Section 10 and this Appendix shall apply to works whose country of origin is the country or any other 
country which is bound by, or has admitted the application of, the revised (1971) Universal Copyright Conven- 
tion and/or the relevant provisions of the Appendix to the Paris Act (1971) of the Berne Convention for the 
Protection of Literary and Artistic Works. 

(2) This Appendix shall cease to be applicable when the declaration made by the Government under Ar- 
ticle Vbis (1) of the revised (1971) Universal Copyright Convention and/or the relevant provisions of the Ap- 
pendix to the Paris Act (1971) of the Berne Convention for the Protection of Literary and Artistic Works 
ceases to be effective. 

Alternative Y 

(1) Section 10 and this Appendix shall apply to works whose country of origin is the country or any other 
country whose name, with reference to this Appendix, is indicated in an appropriate order promulgated by the 
Government. 

(2) The Government may, by order promulgated by it, discontinue the application of Section 10 and this 
Appendix. 



BERNE UNION 187 

MAURITANIA 

Accession to the Paris Act (1971) of the Berne Convention 

The Director General of the World Intellectual 
Property Organization (WIPO) has notified the Gov- 
ernments of member countries of the Berne Union 
that the Government of the Islamic Republic of 
Mauritania deposited, on June 17, 1976, its instru- 
ment of accession to the Berne Convention for the 
Protection of Literary and Artistic Works of Septem- 
ber 9, 1886, as revised at Paris on July 24, 1971. 

Pursuant to the provisions of Article 28(2)(c) and 
(3), the Paris Act (1971) of the Convention will enter 
into force, with respect to the Islamic Republic of 
Mauritania, three months after the date of this notifi- 
cation, that is, on September 21, 1976. 

Berne Notification No. 80, of June 21, 1976. 

MEXICO 

Notification concerning Articles II and III of the Appendix to the Paris Act (1971) 

The Director General of the World Intellectual 
Property Organization (WIPO) has notified the 
Governments of member countries of the Berne 
Union of the notification deposited by the Govern- 
ment of the United Mexican States in which that 
Government, referring to Article I of the Appendix to 
the Paris Act (1971) of the Berne Convention for the 
Protection of Literary and Artistic Works, declares 
that it will avail itself of the faculty provided for in 
Article II and the faculty provided for in Article III 
of the Appendix to the said Act. 

In accordance with Article l(2)(a) of the Ap- 
pendix to the said Act, the declaration of the Govern- 
ment of the United Mexican States is effective until 
the expiration of the period of ten years from the 
entry into force, on October 10, 1974, of Articles 1 to 
21 and the Appendix of the said Convention, that is, 
until October 10, 1984. 

Berne Notification No. 79, of June 3, 1976. 
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The International Copyright Conventions and Reprography 
André KEREVER * 
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International Activities 

International Literary and Artistic Association (ALAI) 
(53rd Congress, Athens, May 23 to 29, 1976) 

At the invitation of its Greek Group, the Interna- 
tional Literary and Artistic Association held its 53rd 
Congress in Athens from May 23 to 29, 1976. 

The Congress was chaired by Professor Henri 
Desbois, President of ALAI, and was attended by 
some one hundred participants representing various 
national groups of ALAI or coming from the intel- 
lectual property circles of the following countries: 
Austria, Belgium, Denmark, Finland, France, Ger- 
many (Federal Republic of), Greece, Italy, Nether- 
lands, Norway, Sweden, Switzerland, United King- 
dom, and Turkey. A number of international non- 
governmental organizations sent observers, partic- 
ularly the International Association for the Protec- 
tion of Industrial Property (AIPPI), the Interna- 
tional Confederation of Societies of Authors and 
Composers (CISAC) and the International Writers 
Guild (IWG). 

WIPO was represented by its Director General, 
Dr. Arpad Bogsch, and by Mr. Claude Masouyé, Di- 
rector of the Copyright and Public Information De- 
partment. 

The opening session of the Congress was held in 
the presence of Mr. Constantin A. Tripanis, Minister 
for Cultural Affairs and Science of Greece, and of a 
number of other Greek personalities, professors of 
law and members of the Athens Academy. 

At the working sessions, the participants heard 
reports on the following subjects: 
trends in copyright in Greece (domestic legislation 

and case law; international relations) by Mr. 
Tassos Ioannou, lawyer, President of the Greek 
Group of ALAI; 

reprography and copyright by Professor Cohen Je- 
horam (Netherlands); 

télédistribution by Mrs. Denise Gaudel, Barrister at 
the Court of Paris; 

protection of computer programs by Mr. Gert Kolle 
of the Max-Planck-Institute, Munich; 

future prospects of droit de suite by Mr. Wladimir 
Duchemin, Director of SPADEM, Paris; 

the international Copyright Information Centre by 
Mr. José Miguel de Azaola, Head of the Centre, 
Unesco; 

the Tunis Model Law on Copyright by Mr. Roger 
Fernay, Executive Vice-President of the Inter- 
national Writers Guild. 

At the outcome of its deliberations the Congress 
adopted resolutions on these various topics, the texts 
of which are reproduced below. 

The success of the Congress was greatly assisted 
by the excellent organization which was in the hands 
of Mr. Tassos Ioannou, lawyer in Athens, President 
of the Greek Group of ALAI, and Mr. Victor Melas, 
lawyer in Athens, Secretary General of the Congress. 
The next Congress is to be held in Paris in 1978 and 
will mark the centenery of ALAI. 

Resolutions * 
The International Literary and Artistic Association, 

meeting in Congress in Athens from May 24 to 29, 1976, 

1. Revision of Greek Copyright Law 
(1) Is gratified to learn that a draft law to safeguard 

copyright in the face of changing modes of literary and 
artistic creation and dissemination of works is to be tabled 
in the Greek Parliament; 

(2) Hopes that the adoption of this draft law will help 
to bring to an end certain activities contrary to the stipula- 
tions of current contracts for the exploitation of works of 
the mind; 

(3) Notes with interest the measures contained in a re- 
cent draft law for the purposes of protecting visual or 
sound recordings in Greece in conformity with the appro- 
priate international conventions. 

2. Reprography and Copyright 
(1) Notes that the General Conference of Unesco was 

invited not to adopt a recommendation on reprography and 
that future work on this subject will continue to be the res- 
ponsibility of the Executive Committee of the Berne Union 
and the Intergovernmental Committee of the Universal 
Copyright Convention; 

(2) Sincerely hopes that the study of the problems 
raised by reprography will remain a constant concern of 
these Committees and that the search for solutions will be 
set forth, at least at the regional level; 

(3) Reaffirms the principle of the reprographic repro- 
duction of protected works being subject to the right of 
reproduction; 

(4) Considers that the countries party to the interna- 
tional copyright Conventions may not permit derogations 
from protection in this context except within the limits set 
out by either of the two Conventions, particularly by res- 
pecting the principle of national treatment. 

* WIPO translation. 
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3. Télédistribution 
(1) Considers that the solution to the copyright ques- 

tions raised by télédistribution is to be found in the provi- 
sions of the international copyright Conventions, partic- 
ularly the Berne Convention, which should be applied 
strictly; 

(2) Decides that the implementing rules for these provi- 
sions are to be the subject of forthcoming studies by 
ALAI. 

4. Protection  of Computer Programs 
Having taken cognizance of the draft model law and 

draft international agreement drawn up by WIPO and 
examined by an advisory group of experts under the 
auspices of WIPO in Geneva in May 1976, 

Noting that these drafts provide for various schemes of 
protection for software (computer programs and/or related 
documentation), 

(1) Considers that, despite the interest it presents, copy- 
right does not seem the altogether appropriate form for 
such protection; 

(2) Decides to place on its agenda of work an in-depth 
study of the special type of legal protection envisaged by 
these drafts. 

5. " Droit de suite " 
(1) Notes the progressive recognition of droit de suite 

in legislation and doctrine; 

(2) Notes that more or less substantial divergences still 
exist as to the concept of droit de suite and the rules for 
implementing it; 

(3) Decides to continue its studies with a view to reduc- 
ing these divergences. 

6. International   Copyright   Information   Centre   and   Na- 
tional Centers 

(1) Considers it highly desirable that, in those countries 
where they do not already exist, national copyright informa- 
tion centers be set up as soon as possible; 

(2) Considers it equally desirable that national and re- 
gional centers give the widest possible publicity to the func- 
tions they fulfil in order to facilitate the conclusion of 
copyright contracts with users in developing countries; 

(3) Considers that the national and regional centers 
should combine their efforts, under the coordination of the 
International Centre, in order to establish a system for 
financing exploitation contracts concluded with users in 
those of the developing countries which experience dif- 
ficulty in making international payments; 

(4) Expresses the hope that the program for abolishing 
the double taxation of copyright royalties, pursued by 
Unesco and WIPO, will lead, in the near future, to the elab- 
oration and application of an international convention 
resulting in the effective elimination of double taxation of 
such royalties. 

7. Tunis  Model  Law  on  Copyright 
Having been informed of the outcome of the delibera- 

tions of the Committee of Governmental Experts which 
adopted the Tunis Model Law on Copyright for Developing 
Countries, 

Expresses the wish that the national groups of ALAI 
should examine the text, together with the commentary, 
once it has been officially communicated by WIPO and 
Unesco; 

Wishes to emphasize already, however, on the basis of 
its information, the importance of the improvements made 
in relation to earlier drafts both as regards the doctrine of 
copyright and the protection of creators' interests. 

Obituary 

Martin Hill 
(1905—1976) 

Martin Hill, WIPO's Permanent Representative 
to the United Nations in New York, died on May 18, 
1976, in Princeton, New Jersey (USA). He was 71. 

In 1927 he had joined the Secretariat of the 
League of Nations; from then until his retirement in 
1970 as Assistant Secretary-General of the United 
Nations for Inter-Agency Affairs his career as an 
international civil servant was uninterrupted. After 
his retirement he continued his connection with the 
United Nations in a number of consultative capa- 
cities. 

In 1972, Martin Hill became a consultant to 
WIPO on relations with the United Nations; in the 
same year, the WIPO Coordination Committee 
considered a study prepared by him on the possibility 

and desirability of WIPO becoming a specialized 
agency of the United Nations system, and adopted a 
resolution which initiated the negotiations to that 
end. He continued to act as a consultant until the 
conclusion of those negotiations in 1974, and then 
accepted the post of Permanent Representative of 
WIPO in New York, which he held until his death. 

Martin Hill brought to everything he did high 
qualities of both mind and heart; in his professional 
life, he was an outstanding example of the highest 
level of international civil servant: courteous, clear, 
profoundly knowledgeable; in his private life, he was 
a man of the widest cultural and human interests, a 
fine musician and, in his family and his large circle of 
personal friends, a center of affection. 
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Calendar 

WIPO Meetings 
1976 
September 6 to 10 (Geneva) — Paris and Madrid Unions — Working Group for the Computerization of Trademark 

Operations 
September 6 to 17 (Washington) — International Patent Classification (IPC) — Working Group III 

September 21 to 24 (Geneva) — ICIREPAT — Plenary Committee (PLC) 
September 27 to October 5 (Geneva) — WIPO General Assembly, Conference and Coordination Committee; Assemblies of 

the Paris, Madrid, Hague, Nice, Lisbon, Locarno, IPC and Berne Unions; Conferences of Representatives of the Paris, 
Hague, Nice and Berne Unions; Executive Committees of the Paris and Berne Unions; Committee of Directors of the Ma- 
drid Union; Council of the Lisbon Union — Ordinary Sessions 

September 27 to October 8 (Rijswijk) — International Patent Classification (IPC) — Working Group II 

October 11 to 18 (Geneva) — International Patent Classification (IPC) — Steering Committee 

October 13 to 21 (Geneva) — Nice Union — Temporary Working Group 
October 18 to 22 (Geneva) — ICIREPAT — Technical Committee for Standardization (TCST) 

October 19 to 22 (Geneva) — International Patent Classification (IPC) — Committee of Experts 

October 25 to 29 (Geneva) — ICIREPAT — Technical Committee for Search Systems (TCSS) 

November 1 to 8 (Geneva) — Patent Cooperation Treaty (PCT) — Interim Committees 

November 8 to 19 (Stockholm) — International Patent Classification (IPC) — Working Group IV 
November 23 to 30 (Geneva) — Paris Union — Preparatory Intergovernmental Committee on the Revision of the Paris 

Convention 

November 29 to December 3 (Geneva) — Permanent Legal-Technical Program — Working Group on the Model Law for 
Developing Countries on Inventions and Know-How 

November 29 to December 10 (Rijswijk) — International Patent Classification (IPC) — Working Group I 
December 6 to 9 (Lusaka) — Diplomatic Conference for the Adoption of an Agreement on the Creation of an Industrial Prop- 

erty Organization for English-Speaking Africa 

December 8 to 17 (Lusaka) — Working sessions of the Conference on Industrial Property Laws of English-Speaking Africa, 
and of its Committee for Patent Matters and its Committee for Trademark and Industrial Design Matters 

December 8 to 17 (Paris) — Berne Union — Committee of Governmental Experts on the Double Taxation of Copyright 
Royalties 
Note: Meeting convened jointly with Unesco 

December 13 to 17 (Geneva) — Nice Union — Committee of Experts 

1977 
February 21 to 24 (Colombo) — Permanent Legal-Technical Program — World Symposium on the Importance of the Patent 

System to Developing Countries 

March 14 to 18 (Geneva) — Permanent Legal-Technical Program — Permanent Committee (4th Session) 
September 26 to October 4 (Geneva) — WDPO Coordination Committee; Executive Committees of the Paris and Berne Unions; 

Assemblies of the Madrid and Hague Unions; Committee of Directors of the Madrid Union; Conference of Representatives 
of the Hague Union 

November 28 to December 5 (Paris) — Berne Union — Executive Committee — Extraordinary Session 

December 6 to 8 (Geneva) — International Convention for the Protection of Performers, Producers of Phonograms and Broad- 
casting Organizations — Intergovernmental Committee — Ordinary Session (organized jointly with ILO and Unesco) 
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UPOV Meetings in 1976 
Council: October 13 to 15 
Consultative Committee: October 12 and IS 

Technical Steering Committee: November 17 to 19 
Committee of Experts on International Cooperation in Examination: November 16 

Committee of Experts on the Interpretation and Revision of the Convention: September 14 to 17 

Note: All these meetings will take place in Geneva at the headquarters of UPOV 

Technical Working Party for Forest Trees: August 17 to 19 (Humlebak - Denmark) 

Technical Working Party for Vegetables: September 21 to 23 (Cambridge - United Kingdom) 

Meetings of Other International Organizations concerned with Intellectual Property 
1976 
August 30 to September 3 (Stockholm) — International Federation of Musicians — Congress 
September 6 to 10 (Budapest) — Hungarian Group of AIPPI and Hungarian Association for the Protection of Industrial Prop- 

erty — Conference on the Significance of Protection of Industrial Property in International Industrial Cooperation 

September 9 to 11 (Copenhagen) — Union of European Patent Attorneys — Executive Committee 

September 13 to 17 (Vienna) — International Federation of Actors — Congress 
September 26 to October 2 (Montreux) — International Association for the Protection of Industrial Property — Executive 

Committee 
September 27 to October 1 (Paris) — International Confederation of Societies of Authors and Composers — Congress 
October 6 and 7 (Rijswijk) — International Patent Institute — Administrative Board 

October 11 to 16 (Varna) — International Writers Guild — Congress 
November 9 to 11 (Hakone) — Pacific Industrial Property Association — International Congress 

1977 
January 14 (Paris) — International Literary and Artistic Association — Executive Committee and General Assembly 

January 17 to 21 (Strasbourg) — Council of Europe — Legal Committee on Broadcasting and Television 
May 1 to 4 (Amsterdam) — Union of European Patent Attorneys — Congress and General Assembly 

November 28 to December 5 (Paris) — United Nations Educational, Scientific and Cultural Organization (UNESCO) — Inter- 
governmental Copyright Committee established by the Universal Copyright Convention (as revised at Paris in 1971) 
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External Relations Section 
(Development Cooperation and External Relations Division) 

Category and grade:  P.4 

Principal duties: 
The incumbent will participate in the formulation and implementation of 

policies and programs concerning relations between WIPO and other international 
organizations and governments, with particular reference to organizations of the 
United Nations system and governments of Latin American countries.  In close 
cooperation with the other Divisions concerned he will assist and advise in the 
formulation of programs and the preparation and implementation of projects for 
development cooperation. 

His duties will include in particular: 

(a) the study and drafting of working documents of special concern to Latin 
American countries; 

(b) correspondence and contacts with representatives of member and non-member 
countries; 

(c) participation in meetings; 

(d) collaboration in or supervision of translation and editing of documents in 
Spanish. 

Qualifications : 

(a) University degree in law or in another relevant field (in particular, poli- 
tical science or public administration). 

(b) Professional experience in external and/or public relations work, preferably 
in the sphere of inter-governmental organizations or diplomatic service.  Fami- 
liarity with the activities and procedures of the United Nations, its bodies and 
specialized agencies, would constitute an important advantage. 

(c) General knowledge of intellectual property (industrial property and/or copy- 
right) , including its international aspects. 

(d) Some experience in the editing of legal documents would be desirable. 

(e) Excellent knowledge of Spanish (mother tongue).  A very good knowledge of 
either English or French and at least some working knowledge of the other language. 

Age limit applicable to appointment for a probationary period: 

Less than 50 years of age at the date on which the appointment takes effect. 

Date of entry on duty:  as soon as possible. 

Post subject to geographical distribution. 



2. 

Conditions of employment: 
The conditions of employment are those applicable according to the Staff Regu- 

lations and Rules of the International Bureau of WIPO. They are in conformity with 
those of the United Nations common system.* 

Type of appointment: 

Medical examination: 

Net annual salary:** 
(present scale) 

Annual post adjustment: 
(present scale) 

Dependency allowances: 
(present amounts) 

Education grant: 
(present amount) 

fixed-term appointment of two years, with possibility 
of renewal;  or probationary period of two years after 
satisfactory completion of which a permanent appointment 
will be offered. 
the appointment is subject to a satisfactory medical 
examination. 
P.4 level:  from 42,953 Swiss francs (starting salary) 
to 55,320 Swiss francs (final step) by annual increments. 
Annual increments are subject to satisfactory service. 
The staff member's contribution to the pension fund 
represents approximately 11.5% of the above amounts. 
P.4 level:  from 29,776 Swiss francs (amount correspond- 
ing to the starting salary) to 37,132 Swiss francs, 
without dependants;  from 37,860 Swiss francs (amount 
corresponding to the starting salary) to 47,213 Swiss 
francs, with dependants. 
980 Swiss francs per year for dependent spouse; 
1,102.50 Swiss francs per year for each dependent child; 
490 Swiss francs for one dependent parent, brother or 
sister (where there is no dependent spouse), for whom 
the staff member contributes at least half the total 
support. 
up to a maximum of 3,675 Swiss francs per scholastic 
year for each child under 21 years of age in full-time 
attendance at a school, or non-Swiss university (75% of 
actual costs). 

Salary, post adjustment and allowances are not subject to Swiss taxes. 

Conditions also include:  payment of travel and removal expenses;  installation 
grant;  five-day week;  annual leave of 3 0 working days;  home leave;  pension 
scheme and medical benefit scheme. 

Applications : 
Persons wishing to apply should write to the Head of the Administrative Division, 

WIPO, 32, chemin des Colombettes, 1211 Geneva 20, Switzerland for application forms. 
These forms, duly completed, should reach WIPO not later than October 15, 1976. 

Geneva, July 15, 1976 

*    The amounts of the salary and the various allowances and grants indicated 
below are subject to modification arising from fluctuations in the rate of 
exchange between the US dollar and the Swiss franc (the applicable scales are based 
on those of the UN expressed in dollars). 

After deduction of internal taxation. 
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