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BBEAEHWE

1. MatHaguaToro Hos6ps 2018 r. B MexxayHapoaHoe 6topo BcemmpHom opraHmMsaumm
nHTennektyaneHon cobcteeHHocTn (BOWC) noctynuna npocbba NOCTOSIHHOrO
npeactasuTenbcTBa CoeamHeHHbix LTaTtoB AMepukn npu BcemmnpHoM TOproBon opraHmsauum
(BTO) BbIHECTM Ha 0bCyxaeHne TpuauaTb BOCbMOW ceccun MexnpaBuTenbCTBEHHOIO
KOMUTETa MO MHTENNEKTyanbHOW COGCTBEHHOCTU, FTEHETUYECKMM pecypcam, TPaguLMOHHbIM
3HaHusaM n donbknopy (MKITP) o6HoBREeHHYO BEpCUo JOKYMEHTa «QKOHOMUYECKMe
nocneacTens 3a4epXKek U HeonpeaeneHHOCTM B NaTEHTHOM 4enonpov3BoACTBE: BOMPOCHI,
BbI3blBatoLLme obecnokoeHHOCTb CLUA B KOHTEKCTE NpeanoXeHNn O BKIHOYEHUN HOBbIX
TpeboBaHMI 0 NAaTEHTHOM pacKpbITUM», cogepxawerocs B gokymeHte WIPO/GRTKF/IC/37/15.

2.  BoucnonHeHue aton Nnpocbbbl B MPUNOXEHUN K HACTOALLEMY JOKYMEHTY COAEPXKNUTCS
YyNOMSHYTbIA MaTepuarn.

3. Komumemy npednazaemcs
MPUHSIMb K C8E0EHUI0 U
paccmompems rpedroxeHue,
codepkauieecs 8 npusioxeHuu K
Hacmosiwemy OOKyMeHmy.

[MpunoxeHue cnenyeT]
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JKoHOMMYeCcKue nocrnencTBusi
3agepxeK n HeonpeaeneHHOCTU B NaTEHTHOM AeflIonpou3BOACTBeE:
BOMPOCHI, Bbi3biBarowme ob6ecnokoeHHOCTb CLUA B KOHTEKCTe NpearnoXxXeHun o
BKITHOYEHUUN HOBbIX TPeOOBaHMM O NAaTEHTHOM PacKpbITUK
HDokymeHT CoeanHeHHbIX LLTaToB AMepuku

Ucmopus eonpoca

MaHgaTt MexnpaBuTenbCTBEHHOrO KOMUTETA NO MHTENSEKTYanbHOM COOCTBEHHOCTH,
reHeTU4YEeCKNM pecypcam, TPaanLNOHHBbIM 3HaHUAM 1 donbknopy (MKIP) BecemmnpHom
opraHusaumm nHTennektyanbsHon cobcteeHHocTn (BOUC) npegycmatpumBaeT npoBedeHne
NeperoBopoOB Ha OCHOBE TEKCTOB MO TEMaTUKE MHTENNEKTyanbHOM COOCTBEHHOCTU U
reHeTM4YeCcKMX pecypcoB. Psg BbICTynaloLWwmx B paMmkax 3Toro oopyma npeanaratot BKINOYMTb B
CBOAHbIN AOKYMEHT HOBble TpeboBaHUSA O NAaTEHTHOM PaCKpbITUM B TEX Criyyasx, Koraa
n300peTeHne OCHOBaAHO Ha reHEeTUYECKUX pecypcax U CBA3aHHbIX C HAMW TPaOULMOHHBLIX
3HaHusx!. CornacHo HEKOTOPbIM U3 3TUX NPeasIoKeHUI, 3asBUTENN AOMKHbI OyayT packpbiBaTb
B MaTEHTHbIX 3adBKax:

(1) UICTOYHMK N NPOUCXOXKOEHWNE FTEHETUYECKOrO UM Bruonornyeckoro maTepmana,
NCMNONb30BaHHOIO A4S CO34aHUsA 3asBNIEHHOIO N306peTeHns;

(2) noaTBepxaeHne NnpeaBapuUTeNbHOro 060CHOBAHHOIO COrflacusi U B3auMHO
COrnacoBaHHbIX YCITOBUIA ANS UCMOMb30BaHUSA reHeTUYECKOro pecypca; u

(3) pokasaTenbCTBO CNpaBeaSIMBOro COBMECTHOMO MOMb30BaHUSA BbIro4amu, CBSI3aHHbIMM
C n306peTeHnem?.

B oTHOWeEHWN NaTeHTHLIX 3asBUTENEn 1 npaBoobnagarenen, He BbIMOMHUBLUNX 3TN
TpeboBaHus, NnpeanaraeTcsi NPUMEHATb CaHKUMUW, B YACTHOCTU: OTKIOHEHWe NaTeHTHOMN
3asBKU, He OTBeYalLLen TpeboBaHMAM, UM aHHYNMPOBAHWE NaTeHTa, NoSTyYEHHOro Ha OCHOBE
He COOTBETCTBYLLEN TpeGoBaHMAM 3asiBKI>,

Kak 6yget nogpo6HO nokasaHo Hke, Takme TpeboBaHUSA MOryT MMeTb KatacTpodudeckme
nocneacTsust Anst Hay4HO-UCCNeaoBaTENbCKOM M OMNbITHO-KOHCTPYKTOPCKON AEeATENbHOCTU B
chepe BUoTexXHONOrMM U hapmaueBTUKM BBUAY HEONpPeaeneHHOCTHN, KOTOPYI0 OHM NPUBHECYT B
CUCTEMY NATEHTHOW OXPaHbl.

CtonmocTb BroTexHonornyecknx u hapmMmaLeBTMYeCcknx n3odpetTeHnin obbIMHO NOBLILLIAETCS CO
BpeMeHeM, rnocne Toro Kak perynupyroLime opraHbl Bbl4aloT paspeLleHme Ha ux npogaxy, a
MeaULUMHCKNe paboTHUKN NPU3HAOT UX LEHHOCTL?. M03TOMY KOHKYPEHTHI, Kak NpaBuIo,
ocnapmBatoT BMoTexHoorndeckne n hapmaLeBTu4eckne nsobpeTeHns Nocrne Toro, Kak Ha HUX
MONy4YeHo paspeLLeHne PerynmpyoLLIMX OpraHoB M OHU NPOLLNK Npoleaypy NaTeHTOBaHUS®.

HeonpeaeneHHocTb, 06ycrnoBneHHas TpeGoBaHUSIMU O PACKPbITUM, MOXKET CTaTb NMPUYNHON
CYLLIECTBEHHbIX 3aJlep)XeK B Xoe NaTeHTHON akcnepTusbl. OHa Takke MOXeT oTpuLaTenbHO

1 BcemupHasi opraHmsaumsi UHTENNeKTyanbHon co6cTBeHHOCTU, « CBOAHBIN AOKYMEHT, KacaroLwuincs
WHTENNEKTyanbHON COBCTBEHHOCTU U reHeTu4eckmnx pecypcos» WIPO/GRTKF/IC/36/4, c. 11-12 (2018 r.),
http://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf_ic_36/wipo_grtkf_ic_36_4.pdf (npocmoTp no cocTosiHMo Ha

19 mnioHsa 2018 1.).

2 Tam xe

3 Tam xe, c. 13.

4 Dominic Keating, The WIPO IGC: a U.S. Perspective, in Protecting Traditional Knowledge: The WIPO
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
270 (Daniel F. Robinson, Ahmed Abdel-Latif, and Pedro Roffe eds 2016).

5 Tam xe
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CcKasaTbCsl HA PECYpPCOEMKOM MnpoLiecce pa3paboTkn NeKapCTBEHHbIX CPEACTB, MOCKOMbKY
YMEHbLLAET BO3MOXHOCTb AJ151 OLEHKN CTOMMOCTU naTteHTa un genaet uiesectuumm B HOKP
HeHaZeXHbIM BroxeHnem®. B cneayolmx pasgenax npuBoanTcs noapobHoe oobsAcHeHe
NPUYNH 3TOWN HeonpeaeneHHoCcTn, 06yCnoBneHHON HOBbIM TpeboBaHNEM O pacKpbITUN, K
CBS13aHHbIX C 3TUM 3KOHOMMUYECKUX NOCHeaCTBUN.

HeonpedeneHHocmb, O6y0ﬂ06ﬂeHHaﬂ HoO8bIMU mpe6oeaHu;1MU O paCKpbimuu

MNpeanaraemble HOBble TPEGOBaHMSA B OTHOLLEHUM PACKPbITUS, U3NOXEHHbIE B CBOAHOM
[IOKYMEHTE, BHECYT HEONPEAEeNeHHOCTb’ B MAaTEHTHYO CUCTEMY KakK Ansi NaTEHTHbIX 3asBOK U
npoueaypbl 3KCNepTu3bl, Tak U ANns NbbiX NonyvyaeMbix NaTEHTHbIX NpaB.

Takne TpeboBaHuA co3gaayT HeonpeaeneHHOCTb C TOYKM 3PEeHNst COCTaBMEHUSA NaTEHTHbIX
3a8BOK 1 NPOBEAEHMST IKCNEPTU3bI KaK ANt 3asiBUTENEN, Tak 1 OIS 9KCNepToB. Y nepebix byayT
BO3HMKaTb BOMPOCHI O TOM, B KaKMX CIy4asix pacKkpbiTue obs3arteneHo. [pngeTtcs yTouHATb
HEeoOXOANMMOCTb PacKPbITUSA ANst MObIX NAaTEHTHbIX 3as1BOK, Aa)ke TOraa, koraa A0CTOBEPHO
YyCTaHOBIEHO, YTO pacKkpbiTne He TpebyeTcsa. Kpome Toro, MECTO NPOUCXOXKAEHUSA
buonornyeckoro obpasua MoXeT OblTb HEM3BECTHO U MOXET OTNIMYaTbCA OT UCTOYHMKA, U3
KOTOPOro usobpeTtartenb Nony4nn aToT pecypc’. 3asBuUTeNb Takke MOXET OblTb HEYBEpEH
Hac4yeT Toro, kak obecnevnTb BbiNONHEHNE TpeboBaHMA O pacKpbITUM, NOCKONbKY Macca
yCNELHbIX OMNbITOB MOTYT ObITb pe3ynbTaToM CMOHTaHHbIX AencTeuiA®. Takum obpasom, Ans
3a8BUTENS 3TO MOXET O3HA4YaTh OOMONHUTENbHLIE UCCIIEA0BaHMSA Ha 3Tane 40 PacKpbITUS
MHdOpPMaLIMN C LIeSbIo rapaHTUn ee TOYHOCTU Ui BO3MOXHOCTb OTKa3a B PacCMOTPEHUM ero
3asBKKN 3aKkcnepToMm, nnu Byayulyto npobnemy aAns nobbix NATEHTHbLIX NPaB, NOMyYEHHbIX Ha
OCHOBE AaHHOW 3asaBKU, UK Apyrue caHkumn. bonee Toro, octaeTcsa Takke HEMOHATEH OObLEM ”
NPUMEHUMOCTb HOBLIX TPeB6OBaHM O pacKpbITUA, YTO AenaeT ewe 6onee HeonpeaeneHHoM
CUTyaLMIo KaK ansi NaTeHTHbIX 3a8iBOK, Tak U Ans nateHtoobnanatenein®. Ecnu ctoumocTb
naTeHTHbIX NpaB B 3HAYUTENbHOW CTEMNEHN Henpeackasyema, nsobperarenn TepsaoT MHTEPEC K
NOMy4YEHUIO MAaTEHTHOW OXpaHbl 1 ¢ 6onbLuen aonen BepoAaTHOCTM ByayT nonaraTbCa Ha
cornawleHns o HepasrnaweHum MHopMaLnn N KOMMEPYECKYHO TarHy AN 3aLunTbl CBOUX
MHBECTULUUN.

Ecnu nateHTHbIe 3asBkM 1 ByayT NodaHbl, TO packpbiBaeMasi MHopMauusd, no BCeN
BUOUMOCTHN, ByaeT NnpeacTaBnATbCA HEMNOCNEA0BATENBHO, YTO YBENUYNT BPEMSA OXKUOAHUA U
caenaet npouenypy NaTeHTHOM aKCNepTu3bl MeHee addpekTnBHon. ViccnegosaHme 06
NCNonb30BaHNN FrEHETUYECKMX PECYPCOB Ha NPMMEpPE NaTEHTHbIX 3asiBOK B obnactu
BuoTexHonornin, nposeaeHHoe Kopenckum Be4OMCTBOM MHTENNEKTYannbHOM COBCTBEHHOCTH
(KIPO) B 2012 r., Nnokasano, YTo reHeTU4eCKne pecypcbl packpbiBanmncb HECKONLKUMHN
cnocobamu, BKNoYasa HayyHble TEPMUHbI Ha NaTbIHW, TUNWYHbIE HAMMEHOBAHMUSA U Aaxe
TEPMUHbI, UCMOSb3yeMble MECTHbIMU obwmnHamu!t, Tak, cornacHo 3ToOMy UCCNeaoBaHuIo,

6 Keating, cHocka 4 Bblilwe, c. 271.

" MpuMeHUMble 3KOHOMUYECKUEe ONpeaeneHns HeonpeaeneHHOCTU ChopMyMPOBaHbI Tak: «OTCYTCTBUE
YBEPEHHOCTU B YTBEPXKAEHUM C Pa3HOMN CTENEHbIO UHTEHCMBHOCTY (BblCOKasi—HM3Kas)», «OTCYTCTBME
npeaBapuTenbHOro 3HaHWs, He0BX0ANMOro AN NPUHSTUS PELLIEHNIA» U «OTCYTCTBME MHopMaumm, Heobxoaumon
ANs NPUHATUSA pelueHniiy. Irene Troy, Patent Transactions and Markets for Patents, Dealing with Uncertainty,
Doctoral Thesis, Utrecht University 18, 80 (2012).

8 Queen Mary Intellectual Property Research Institute, Report on Disclosure of Origin in Patent Applications for the
European Commission, DG-Trade 61 (2004), http://trade.ec.europa.eu/doclib/docs/2005/june/tradoc_123533.pdf
(npocMoTp No cocTosiHMIo Ha 19 utoHst 2018 r.) [aanee — EC Report 2004].

9 Tam xe, c. 68.

10 BOWC, 2005 r., cHocka 8 Bbiwe, ¢. 46; cMm. EC Report 2004, c. 76, «<4y>eM LUMpe U CriokHee TpeboBaHue, TeM
BbILLE CTENEHb HEONPEeaEeNeHHOCTU.

11 BceMupHas opraHusaumsa MHTennNeKTyanbHoi coGCTBEeHHOCTH, MexXnpaBUTENbCTBEHHbIN KOMUTET Mo
WHTENNEKTyanbHON COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaaULMOHHBIM 3HAaHUAM U (DONbLKIOPY, NPOEKT
otyeta WIPO/GRTKF/IC/23/8 PROV. 2, c. 31 aHrnuinckoro tekcta (2013 r.),
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«NaTEeHTHbIM 3KCnepTam NpPUxoamnnock NPOBOANTb MOUCK NO 5 ¢ NUWHMM Teica4dam P,
npocmaTtpueasi Ux No o4Yepeam C Lienbio NOHATh, Kako MMeHHo P Gbin ncnonb3osaH»'2. Bbino
TaKKe OTMEYEHO, YTO «<MN>poncxoxgeHne ncnornbayemMbix P 06bIYHO ObINO HESICHBIM;
HEKOTOpbIE€ U3 HUX NOCTYNanu ¢ TPaANLMOHHbBIX PbIHKOB, U3 FOPHbIX PANOHOB UMM OT OObIYHbLIX
koMnaHunin»3, [Ina skcnepTusbl NpeacTaBnseMbIXx MaTepmarnos ¢ y4eTOM HOBOro TpeGoBaHus O
pacKkpbITUN OENCTBUTENBHO NOTpebyeTcsl Kak MUHUMYM AOMNOSHUTENbHOE BPEMS HA MOUCK U
9KCMNepTU3y, 4YTO NoBreYyeT 3a coOoM 4ONONMHUTENBHY (PUHAHCOBYIO U KaAPOBYIO Harpy3ky Ha
naTeHTHble BegomcTBa. bonee Toro, MHorme Takme BeOMCTBa B CBETE HEYETKOCTU U
HenocneaoBaTeNlbHOCTU NOPSiAKa PacKpbITUS U HECOBEPLUEHCTBA NMONCKOBbLIX MHCTPYMEHTOB,
BO3MOXHO, @€ OKaXXyTCHA HE B COCTOSAHMM NPOBECTN HeYTO GonbLuee, Yem npocTas
dopmanbHasa NnpoBepka, U OLLEHUTb KOPPEKTHOCTb M TOYHOCTL pacKpbiBaemMoro matepuana o
reHeTu4Yeckmx pecypcaxis.

SkoHoMu4Yeckue nocrnedcmeust 3a0ep)KeK 8 paccMompeHuUU nameHmMHbIX 3asd680K

OTMeyYeHHble Bbille HeJoCTaTKM MOryT TOPMO3UTb NPOoLECC BblAayun naTteHTa, co3gaBas
AononHuTenbHble TpeboBaHWs ANs 3asBUTENEN N NaTeHTHbIX 3KCnepToB. MiccnepoBaHue,
HefaBHO npoBeaeHHoe [xoaH Pappe-MeHca 1 nsgaHHoe BegoMCcTBOM MO NaTteHTam m
ToBapHbIM 3HakaM CoeamHeHHbIx LUTtaTtoB Amepukn (BIMNT3 CLUA), nokasano, 4To «3a0epku B
npolecce NpoBeAeHNst NAaTEHTHON 3KCNEPTMU3bl OKA3bIBAOT 3HAYNTENbHOE HEraTUBHOE BNUAHME
Ha pPOCT KOMNaHW, co3gaHne pabounx MecT 1 MHHOBaLMKW, AaXe eCcnv NaTeHTHas 3asiBka Ton
U1 UHOW OUPMBI B UTOre nony4vaeTt oaobpeHne»®. B aToM uccnegosaHunm 6bino
npoaHanuanpoBaHo 45 819 nepBMYHbIX NATEHTHbLIX 3asiBOK, NogaHHbIx ¢ 2001 r. B BMNT3 CLUA
ceBepoaMepUKaHCKUMKN cTapTanaMmu B hapMaueBTUYeCKon, BUOXMMNYECKON N apYrnx
oTpacnax'®, ns nony4yeHns AaHHbIX aBTOP UCCMeaoBaHMsA UCNoNb3oBarna BHyTpeHHre 6a3bl
AaHHbix BMNT3 CLUA, B kOTOpbLIX NpeacTaBneHa nogpobHas UCTOpPUSt pacCCMOTPEHUS BCEX
NaTeHTHbIX 3asBOK, a TaKke pasnnyHble oMHaHCOBbIE 6a3bl JaHHbIX, coaepKalumne
NHOPMaLMIO O YMCne COTPYAHMNKOB, 06beMax npogax, uHaHCMpOBaHMM M TeMNax pocTa
paccmaTtprBaeMbix koMnaHuinl’. C NoMOoLLbI0 PEerpeccMBHOIO aHanunsa aBTop UccrneaoBaHus
dappe-MeHca aHanu3npyeT BNusSHWE 3a4epXKek B paCCMOTPEHUN NATEHTHbIX 3asBOK HA pOCT
KoMnaHuine,

[Ons nnnoctpauun Huxe npusoauTtcs rpacduk Ne 4 n3 nccnegosanus @appe-MeHca

http://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic_25/wipo_grtkf_ic_25 ref_grtkf_23 8 prov_2.pdf (npocmoTp no
cocTosHuio Ha 19 uioHa 2018 r.) [aanee — BOUC, 2013 r.).

12 Tam xe

13 Tam xe

14 Claudio Chiarolla and Burcu Kilig, Developing Patent Disclosure Requirements Related to Genetic Resources and
Traditional Knowledge — Key Questions, World Intellectual Property Organization 24, 88—89 (2017),
https://ssrn.com/abstract=2987820 (npocMOTp N0 cocTosAHMIo Ha 19 uioHa 2018 r.); cm. Takke BOUC, 2005 r.,
cHocka 13 Bblwe, c. 51, cornacHo KOTOpOW «B OTCYTCTBUE YHU(MLIMPOBAHHbIX U NPeAcKadyeMbix npoueayp
npeacTaBneHns n obpaboTkm packpbiBaeMon MHOPMaLMM NaTeHTHbIE AKCNePTbl MOTyT UCMbITIBATb 3aTPYAHEHNS C
NPOBEPKON CBEAEHWUIA, HanpaBeHHbIX 3asBUTENSMUY.

15 Joan Farre-Mensa et al., The Bright Side of Patents, USPTO Economic Working Paper No. 2015-5 Abstract
(2015), https://www.uspto.gov/sites/default/files/documents/Patents%20030216%20USPT0O%20Cover.pdf (npocmoTp
no coctosiHuio Ha 19 mioHa 2018 r.); cM. Takke Joshua S. Gans et al., The Impact of Uncertain Intellectual Property
Rights on the Market for Ideas: Evidence from Patent Grant Delays, 54(5) Mgmt. Sci. 984, «HoBaTOpbI
CTankuealoTcs ¢ 6oMbLUMMU N3AEePXKKaMU HEUCTONBb30BaHHbIX BO3MOXHOCTEW, eCINM UM NPUXOANTCH 3af4epXuBaTb
KOMMepLManM3aumio NpoayKTa Ha BpeMsi PacCCMOTPEHMS 3asiBOKY.

16 Farre-Mensa, cHocka 18 Bebilue, C. 2.

17 Tam xe, c. 3—4, 10.

18 Tam xe, c. 20 un 40.
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Fpacuk 4. BnusiHne 3agepxke B npoueaype NaTeHTHOW 3KCNepTU3bl Ha POCT KOMNaHMK™®

Ha rpadmke nokasaHo npegnonaraemoe BrNAHWE ro4oBOW 3afepXKKU B NpoLeaype aKCnepTum3bl
NepBoON NAaTEHTHOW 3asBKN cTapTana Ha poCT 3aHATOCTU B KOMNaHum (unn. A) n poct obbema
npogax (unn. B) B Te4eHMe NATU NeT C MOMeHTa NepBoro pelleHns no 3asske?. Tak,
CMNSIOLLHOM NUHMEN NoKa3aH npeanosiaraembli a@eKT 3agep>Kk B paCCMOTPEHUN 3a8BKN B
TeyeHue NATUNETHero nepmnoaa ¢ Aatbl NEPBOro peLLeHUs], a NYHKTUPOM —95-NpoLUeHTHbIe
MHTepBanbl 4oBepus?t,

Unn. A. PocT 3aHATOCTU
20%

0%

-20%

-40%
1 2 3 4 5

— Effect of each additional review year: decrease in employment after t years
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e F ffect of each additional review year: decrease in sales after t years

Ha uwnntoctpaumn A rpacdmka Ne 4 nokaszaHo, 4TO C KaXabIM ro4oM 3a4epXKKu B npouecce
pacCMOTPEHNS NAaTEHTHOW 3asiBKN POCT 3aHATOCTU CHMXKaeTcsa Ha 2,4% B nepBblvi rog nocne
Bbldauu naTeHTa u Ha 12,7% n 19,3% 4yepes Tpu 1 Yepes NaTb NeT, COOTBETCTBEHHO??, Ha
nnnctpauun B rpadurka Ne 4 nokasaHo, YTO «<p>0CT 06bema Npoaax AEMOHCTpUpyeT
aHanorMyHyo oTpuuaTernbHyo AMHAMUKY NOCNe BbIHECEHUS peLleHns», MPUYeM Kaxabln ros

19 Tam xe, c. 40.

20 Farre-Mensa, cHocka 18 BbiLwue, c. 40.
21 Tam xe, c. 20.

22 Tam xe c. 20 n 22.
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3afepXKn BedeT Kk nageHnto obbema npogax Ha 3,6%, 12,8% u 28,4% B Te4eHMe NepBoro,
TPETLEro 1 NATOro rooB Mocre NepBoro peLleHnst No naTteHTy>.

[aHHoe uccnegoBaHUe Takke nokasano, YTO KaxKabl AOMNONHUTENbHbIA ro4 pacCMOTPEHNS
3aaBku B BIN1T3 CLUA ymeHbLUaeT BEpOSATHOCTb NOCEAYIOLWEro NnpeBpaLeHns YacTHOro
cTapTana B ny6nu4yHyto komnaHuio Ha 50%%4. Kak nonaraet ®eppe-MeHca, «<c>
9KOHOMUYECKOWN TOYKM 3PEHUNA OBYXNETHAS 3aepXKKa MMeeT Takon e oTpuuaTenbHbIi adhdekT
ANA pasBUTMA 1 ycriexa cTapTana, kak U NpsIMOoii 0TKa3 B paCCMOTPEHMMN NaTEHTHOW 3asBKM» S,

B HepgaBHeM foknage «QKkoHOMMUYecKue nocneacTesnst TpeboBaHMM O packpbITUK
onpeaeneHHon NHpopmaumm B NnaTEHTHbIX 3agBKaxX ANs UHHOBALMOHHOWN AeATENbHOCTH,
OCHOBaHHOM Ha UCMNONb30BaHUM rEHETUYECKUX PECYPCOBY», NOArOTOBIEHHOM MO 3akasy IFPMA
n Crop Life International n npegcraBneHHOM Ha napanyenibHOM MEpPONPUATAM B paMKax
TpmauaTk wecton ceccum MKIP, ckasaHo, 4to kak B iHaun, Tak n B bpasunum tpeboBaHume o
PacKpbITUM CTaro NPUYMHON 3HAYUTENbHbLIX 3a4epXKeK NPU IKCNEepPTU3e NaTeHTHbIX 3asiBOK?.
Momumo 3agepxek OHO, MO-BUOMMOMY, HETATMBHO cKa3biBaeTcs Ha 3atpaTtax Ha HUOKP u
yBenuuMBaeT HeonpeaeneHHOCTb B paMkax NaTeHTHON cUcTeMbl?’.

3koHoMu4eckue nocredcmeusi HeonpedesieHHOCMU NameHMHbIX rnpae

HoBoe TpeboBaHue 0 pacKpbITUM MOXET CTaTb NPUYMHOWN HeonpeaeneHHOCTN He TONbKO ANs
pacCMOTPEHNsi NaTeHTHOW 3aABKW, HO U ANs NAaTEeHTHbIX MpaB, YTO MOXET OTPa3nTbCA Ha
o0LLen peIHOYHOWM KOHKYPEHTOCMNOCOBHOCTM KOMNaHMK. B aTom pasgene paccmaTpuBaloTcs
SKOHOMMYECKMEe NocreacTBUSA HeonpeaeneHHOCTU NaTEHTHLIX NpaB B KOHTEKCTE NULIEH3NOHHbIX
cornalleHunn, uHeecTnummn B Hayky n nccnegosaHns (HWOKP) n cynebHbix pasbrupaTtenscTts
KOMMNaHuW.

«B nuTepartype LUMPOKO pacnpocTpaHeHOo YTBeEPXOEHME, YTO NaTeHTHasa oxpaHa nosblwaeT
CMOCOGHOCTb KOMMaHMM Nomy4YaTth OTAa4vy OT CBOMX U306peTeHnn»?8, B kayecTBe unnocTpauum
3KOHOMWYECKOW LIEHHOCTU N Npeanosiaraemomn pbIHOYHOW CTOMMOCTU NaTEHTHOW OXPaHbI
BO3bMeM uccnegoBaHue [xowya (aHca, B KOTOPOM paccMaTpuBaroTcs nopsiaka

200 BbIBpaHHbIX COEMNOK MO 3aKMYEHUIO COrnaLleHnii Ha NNLEH3NPOBAHME TEXHONOTUU MexXay
MHHOBALMOHHbLIMW CTapTanamm 1 KOMNaHUsIMU U3 KOHEYHOrO CErMeHTa pbiHKa B YeTbipex
oTpacnax®®. B nccnegoBaHum cobpaHa nHopMaumst No Kaxaon caenke, B YaCTHOCTM
n3BelleHve o JaTe NUUEeH3nu, ykasaHue oTpacrv, B KOTOPOW CoBepLUeHa CAerka,
MEeCTOMOOXEHUs 1 Bo3pacTa koMnaHuu®C. [Ins kaxgow napbl «NaTeHT — NINLEH3Us»
npvBoauTCA NoapobHasa naTteHTHas MHopmaums, B3siTaa U3 40Cbe AaHHbIX MaTeHTHOro
pokymeHta BIMNT3 CLUA n HaumoHnansHoro 6topo akoHoMmunyeckux nccnegosaHun (NBER), a
Takke UHOPMaLMs 0 BEHYYPHbIX MHBECTULMSIX U3 6a3bl AaHHbIX Venture Economics..

CpaBHuBas faTbl NATEHTHbIX NTMLEH3UI C JaTaMU COOTBETCTBYHOLLNX PELLEHUI O Bblaave
naTeHTa, aBTOp UCCNeL0oBaHUSA OBHAPYXMN «NOPa3UTENbHYHO CBSA3b MEXAY BPEMEHEM
peLLeHns O Bblaaye naTteHTa v BpeMeHeM 3aKMoYeHNs NULEH3NOHHbIX COrnalLeHnin»>2,

Anga nnntoctpaumm Hwxe npusogutcs rpaduk Ne 2 ns ncenegosaHus MaHca.

23 Tam xe, c. 22-23.

24 Farre-Mensa, cHocka 18 Bblwe, c. 3, 23, 47 (Tabnvua 7).

25 Tam xe, c. 3.

26 https://www.ifpma.org/wp-content/uploads/2018/06/Economic-impact-DRs-for-Grs-final-report_June2018.pdf
27 Tam xe, c.12.

28 Dirk Czarnitzki and Andrew A. Toole, Patent Protection, Market Certainty, and R&D Investment, 93(1) The Review
of Economic and Statistics 147 (2011).

29 Gans, cHocka 18 BbiLwue, c. 989.

30 Tam xe

31 Tam xe

32 Tam xe, c. 990.
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Figure 2 Distribution of Difference Between Patent Allowance
and Licensing Dates
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Ha rpadomke Ne 2 nokasaHa guHamMuKa 3aknioYeHus NNMLEeH3MOHHbIX CorfalleHmin oo 1 nocne
pelleHns O Bblgade nateHTa. Lindpbl cnesa oT HyNs ykasblBaloT Ha KONMYECTBO
NNUEH3NOHHBbIX COrfalleHni, 3aKoYeHHbIX 4O NoNyYeHus peLleHns O Bblgade naTeHTa, a
AaHHble cnpaBa OT HyNns 0603HaAYalT YMCINO JIMLEH3MOHHLIX COENOK, 3aKITOYEHHbIX Nocne
BbIHECEHMS TAKOro peLleHna®s,

BaxHO OTMeTUTb, YTO, Kak Nokas3aHo Ha rpaduke Ne 2, 3ameTHoe yBeNnnyeHne ypoBHS
NNLEH3MPOBAHMSA OTMEYaeTCs NPMMEPHO B TO Xe BPeMS, KOrga BbIHOCUTCS peLLeHne O Bbiaaye
naTeHTa’4. Ecnu HoBble TpeboBaHUS O pacKkpbITUK ByayT 0A06PEHbI, BENKa BEPOSTHOCTb
3afepXek B paCCMOTPEHMM NATEHTHbIX 3asBOK M Bbl4aye NaTeHTOB, B OTHOLLIEHUN KOTOPbIX
Takune HoBble TpeboBaHMsA ByAyT NPUMEHATBCS, YTO CHU3UT BEPOATHOCTb JIMLEH3NPOBAHWSI.
Kpome Toro, Takme naTeHTHbIE 3asiBKM U NATEHTbI, BO3MOXHO, 6yayT MMETb MEHbLLUYIO
PbIHOYHYIO CTOMMOCTb M3-3a Yrpo3bl UX OTKITOHEHUS B CUITY HECOOTBETCTBUA TpeboBaHMsM O
pacKpbITUM 1 OCNapuBaHMs NOCne Bbl4ayn OXpaHHOro AoKymeHTa. [peapiaywee
nccnegoBaHune [NaHca «nokasano, YTo ctapTanbl ¢ 60MnbLUen BEPOATHOCTBIO BbIAAOT NMLEH3UN
(nnun npuobpeTatoTes), eCrnn Y HUX €CTb OANH NN HECKOSbKO MaTEHTOB UMM €CNN OHU
OLEHUBAIOT NATEHTHYHO OXPaHy Kak CpaBHUTENbHO "adhdekTnBHyr". OgHaKo ecnu naTeHTHas
OoxpaHa mManoad@ekTMBHa <...> B CUNY TOro, YTO COMHUTENbHbIE NATEHTLI AenatoT npouecc
NPUMEHEHMS HeonpeaeneHHbIM, TO BEPOATHOCTb NMULEH3NPOBaHNSA YMEHbLIaeTCs» °,

«YacTHble nHBecTopbl OyayT HEOXOTHO BKNaabiBaTb CPeACTBa B CO34aHME HOBbIX 3HAHWUI, eCnn
OHM HEe BUAAT BO3MOXHOCTM <...> MOSy4YnTb NMOMHOLEHHYIO 0TAAYy OT CBOMX MHBECTULIMIN»S,
Taknum o6pa3om, HeoNpeaeNneHHOCTb B OTHOLLEHMN ByAyLLEero pbiIHOYHOrO 40X04a C BNOXEHUN
UrpaeT BaxHEiLLYI0 Posb B MpoLecce NpUHATUS pelleHns o6 nieectmposaHum B HUOKP®. B
nccneposaHun [lepka YapHUTCKOro nokasaHo, 4To o6bem Tekywmx nisectuuynn 8 HAOKP
CHWMXaeTca No Mepe MOBbILWEHMS rpagyca HeonpeneneHHOCTN B OTHOLLEHUN Joxo4a OT

33 Gans, cHocka 18 Bhilwe, ¢. 990.

34 Tam xe

35 James Bessen and Michael J. Meurer, Patent Failure, How Judges, Bureaucrats, and Lawyers Put Innovators at
Risk 185 (Princeton Univ. Press 2008), ¢ uutaton Gans, Hsu, and Stern, When does start-up innovation spur the
gale of creative destruction?, 33(4) RAND Journal of Economics 571-586 (2002).

36 I[rene Troy and Raymond Werle, Uncertainty and the Market for Patents, Max Planck Institute for the Study of
Societies, MPIfG Working Paper 08/2, 9 (2008).

37 Czarnitzki, cHocka 29 BblLLe, c. 148.
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MHHOBaLWMI®E, YapHUTCKMIA NpoaHanuampoBan 566 KoMnaHui, NPoU3BOAALLMX MHHOBALIMOHHYIO
NPOAYKUMIO, HA NPOTSXKEHUMN HECKOSbKMX NeT UX paboTbl, MCMOMb3yH, B YaCTHOCTW,
MaHrenmckoe naHenbHoe ob6cnegoBaHne MHHOBaUMOHHOM aeaTtenbHocTn (MIP) (aBToputeTHOE
eBponerickoe obcnegoBaHue AenoBov cdepbl) U AaHHbIE O NAaTEHTOBAHMN Ha YPOBHE
KOMMNaHWi U3 UICTOYHUKOB BegomcTBa no nateHTam v ToBapHbIM 3Hakam Fepmannn®. Obe
mMogenu (nccnegoeaHve B o6LLeM BUOE U MOAENDb CriyvarHbiX 3deKToB)
NPOAEMOHCTpMpPOBaN YapHMUTCKOMY, YTO «HEONPEeAENEHHOCTb B KOMMEpLManm3aunum HOBOro
npoayKTa 3HAYNTENbHO YMeHbLUuaeT o6bem Tekywwmx nHeectuuni B HOKP Ha ypoBHe
komnaHuin»*°. Hanpumep, npy ncnons3oBaHun mogenu B (uccnegosaHue B o6LueM Buae)
YapHUTCKMIN OBHapYKuI, YTO NpW yBENUYEHUN CTENEHN HeonpeaeneHHocTn Ha 10% obbem
nuBectmumin B HUOKP ymeHbLuaeTcs Ha 23%*.

W xoTs YapHUTCKMI Takke YyCTaHOBWST, YTO NaTEHTHAA oXpaHa cMsar4aeT BO3LencTBue
HeonpedeneHHOCTM Ha pelleHne komnaHum B oTHoweHnn HNOKP, HO «ecnn naTeHTOBaHME He
aBnsieTcst apPEKTMBHbIM CPEACTBOM OXpPaHbl, OHO HE MOXET CMSIrYUTb BUsIHUE
HeornpeaeneHHOCTM NpY KoMMepLUuanusauumn npoaykta»+2, Jpyrumm croBamu, NaTteHT ¢
HeonpeaeneHHon CTOMMOCTbLIO, HAaNPUMep No NPUYMHE HOBOTO TPEOOBAHNSA O packpbITUX, NO-
BMAMMOMY, He ByaeT cMmardatb BNUstHUe HeonpeaeneHHOCTN Ha peLleHme KOMnaHum B
oTHoweHun HNOKP.

B nccnegoBannmn YapHMTCKOro BbickazaHo NpeanonoXeHne, YTo Ha boHe HeonpeaeneHHOCTH
KoMnaHumn ¢ 6onbLuen BeposaATHOCTbIO O6yayT oTkasbiBaTbest oT HNOKP, koTopblie HeObXoauMbI
Ans n3obpeTtaTtenbCKon AeATEeNbHOCTU U MONyYeHNs NaTeHToB. B pe3ynbTate OHWM AOMKHbI
OyayT nonaraTbcs Ha 6onee cnabble N He Tpebytowme packpbITUS POPMbl OXPaHbI
NHTEeNNeKTyanbHoM CO6CTBEHHOCTH, TakMe Kak KoOMMepyeckas TarmHa. YTo ewe xyxe, KomnaHum
MOTYT NPUHATb peLleHne O COKpaLeHNN MHHOBALUMOHHOW AEATENbHOCTU 1 BMECTO 3TOro
NoNb30BaTbCS YY)XXMMWU UCCreaoBaHMAMMU B yLLepO Hay4YHO-NPOMbILLIEHHOMY nporpeccy*. Kak
paHee 3aaBnanm CoeauHeHHble LUTaTbl AMepukn, «<H>0Bble TpeboBaHMS O pacKpbITUK
NOpOXAaloT HeONPeaEeneHHOCTb B MaTEHTHOW CUCTEME, YTO MeLlaeT NpPoBeaeHUIO
nccnegoBaHunii 1 pa3paboTok, NCNONb30BaHMIO NATEHTHOW CUCTEMbI U COOTBETCTBYIOLLIEN
nyGnukaunm n3obpeTeHUn, KOTopble B MPOTUBHOM Cry4ae OCTaHyTCs KOHUAEHUMANbHBIMU»*4,

W nocnenHee, npe3ymnums 0eNCTBUTENbLHOCTU NaTEHTa UMEET onpeaensiollee 3HaYeHe ans
NULIEH3VPOBaHUA U NPUMEHEHUS NaTeHToB. Ecnu caHKuumn 3a HecobnogeHne HOBOro
TpeboBaHMa 0 NaTEHTHOM PacKpbITUM BKITHOYAIOT NPU3HaHWE NaTeHTa HeaenCTBUTENbHbIM,
MOXET MOSIBUTLCHA «TEMHOE MATHO» HEONPEAENEHHOCTM B NPEAOCTaBNSEMOM NaTeHTOM npase
13-3a BO3MOXHbIX CyaebHOM TG, YTO CHUXKAeT CTOMMOCTb NaTeHTa.

3aknroyeHue

CoeavHeHHble WTaTel AMEpUKN NMET cepbe3Hble NPUYMHBLI AN 06eCnoKOEHHOCTH,
06yCnoBneHHblE 3KOHOMUYECKMMIN COOBPaKEHNSIMU, B KOHTEKCTE NPeafiOKEHNN O HOBbIX
TpeboBaHMsX B OTHOLLEHMM NATEHTHOIO PacKpbITUs, koTopble paccmatpusatotcs MKITP BOUC.
OTu TpeboBaHuA co3gaayT HeonpeneneHHOCTb B NaTEHTHOW CUCTEME, a OHAa B CBO ovepedb B
ny4ywem crydae nNoBbICUT pacxogbl Angd nsobpetarenen, segomcts NC u wnpokon

38 Tam xe

39 Tam xe, c. 149.

40 Tam e, c. 152.

41 Czarnitzki, cHocka 29 Beblwwe, c. 153.

42 Tam xe, c. 155.

43 Cf. Edson Beas Rodrigues Jr., Property rights, biocultural resources and two tragedies: Some lessons from Brazil,
in Genetic Resources and Traditional Knowledge, Case Studies and Conflict Interests 148—150 (Tania Bubela and
E. Richard Gold eds. 2012) (B AOKyMeHTe OTMeYaeTCs, YTO B pa3BUBAOLLNXCS CTpaHaX 3aKoHbl, HanpaBneHHble Ha
oxpaHy 61onormyeckux pecypcos, NPensaTCTBYIOT HAY4YHON AeATENbHOCTM U YMEHbLUAIOT XenaHue B
NPOM3BOACTBEHHbBIX M HAYYHbIX CEKTOPAaX 3aHMMaTbCs UCCrneaoBaHNsAMM B 06racTi Takux pecypcos).

44 BOWC, 2005 r., cHocka 8 Bbille, ¢. 40.
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06LEeCcTBEHHOCTH, a B XyALWEM NULWINT CTUMyna n yaeTt caepXuBaTb MHHOBALUMOHHYHO
AeATenbHOCTb U Ny6nnu4yHoe packpbiTue n3obpeTteHni B ywepb Hay4HOMY, TEXHUYECKOMY U
9KOHOMMYeckoMy nporpeccy Bcero mvpa. CLUA no-npexxHemy COMHeBaloTCA B TOM, 4YTO
OXuaaeMmble NperMMyLLecTBa HOBbIX TPeOGOBaHNN O NATEHTHOM PacKpbITUX, KOTOPbIE
paccmaTpusatoTca B MKITP, nepeBecaT peanbHbii 60nbLUon yuepd, KOTOPbIN OHW Ke MOryT
MPUYUHUTB. Y Hac HET JOCTaTOYHbIX AaHHbIX, KOTOpble Bbl NoATBEPXAann 3KOHOMUYECKNE
BbIrO4bl UM LLEHHOCTb HOBbIX TPeBOoBaHMI O NAaTEHTHOM packpbITMK. HanpoTue, MMetowmnecs
AaHHblE FTOBOPAT O TOM, YTO Takme HoBble TpeboBaHUA CNOCOOHbBI OTPULLATENBHO NOBNUATL Ha
NaTEeHTHYI0 cucTeMy, (OYHKLNOHUPYIOLLIYIO y>Ke COTHU fieT BO MHOMMX yrofikax Mupa Ha énaro
obuwecTsa B uenom. Kak cnegcreune, HoBble TpeboOBaHMA O NATEHTHOM PacKpbITUM CNOCOOHbI
oTpuuaTenbHO cKasaTbCs Ha SKOHOMUYECKOM pasBuTun. B aTon ceasm CoegunHeHHble LUTaTthl
AMEpPVIKN HACTOATENbHO MPU3bIBAIOT O6bITb OCMOTPUTENBHBIMW MPU PACCMOTPEHUN YNOMSAHYTbIX
npeanoXeHnn.

[KoHeL npunoXeHnsa n goKymeHTa|]



