=

WIPO

BCEMWPHAA OPrAHWM3ALINA
VHTENNEKTYANNbHOW
COBCTBEHHOCTU

WIPO/GRTKF/IC/37/15
OPUIMHAN: AHINIUACKUA
OATA: 6 ABIrycTA 2018 T.

MexnpaBuTenbCTBEHHbIN KOMUTET MO UHTENNEeKTyasrlbHOU
COOGCTBEHHOCTU, FreHeTUYECKUM pecypcaM, TPaaULUOHHbIM 3HaAHUAM U
c¢onbKnopy

TpuauaTtb ceabmas ceccusi
XeHeBa, 27-31 aBrycta 2018 r.

IKOHOMUYECKHME MNOCIEAOCTBUA SAAEPXEK N HEOTNPEAENEHHOCTW B
NMATEHTHOM OENOINMPOM3BOACTBE: BOIMPOCHI, BbI3bIBAIOWWE
OBECIMOKOEHHOCTb CLUA B KOHTEKCTE MPELNOXEHW O BKIKOYEHUM
HOBbIX TPEEOBAHUI O MATEHTHOM PACKPbLITUW
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BBEAEHWE

1. TpeTtbero asrycta 2018 r. B MexxayHapoaHoe 6topo BcemupHon opraHusaumm
nHTennektyansHon cobcteeHHocTn (BOWUC) noctynuna npockba MNoctosiHHoro
npeactasuTenbcTBa CoeamHeHHbix LTaTtoB AMepukn npu BcemmnpHoM TOproBon opraHmsauum
(BTO) BHOBb BbIHECTM Ha 0bCYyXaeHMe TpuauaTb ceabMon ceccun MexnpaBuUTeNbCTBEHHOMO
KOMUTETa MO MHTENNEKTyanbHON COOCTBEHHOCTU, TEHETUYECKUM pecypcaM, TpaguLMOHHLIM
3HaHuaM n conbknopy (MKIP) SOKyMEHT «QKOHOMUYECKME MOCNenCTBUS 3a4EPXKeEK U
HeonpeaeneHHOCTN B NaTEHTHOM AEeNONPON3BOACTBE: BOMPOCHI, Bbi3blBatoLLME
obecnokoeHHOCTb CLUA B KOHTEKCTE NPEANOXEHUN O BKNKOYEHNN HOBLIX TpeboBaHui 0O
naTeHTHOM packpbITUNY, cogepxawummncsa B gokymeHte WIPO/GRTKF/IC/36/10.

2.  BoucnonHeHue aton Nnpocbbbl B MPUNOXEHUN K HACTOALLEMY JOKYMEHTY COAEPXKNUTCS
YyNOMSHYTbIA MaTepuarn.

3. Komumemy npednazaemcs
MPUHSIMb K C8E0EHUI0 U
paccmompems rpedrioxeHue,
codepkauieecs 8 npusioxeHuu K
Hacmosiwemy OOKyMeHmy.

[MpunoxeHue cnenyeT]



WIPO/GRTKF/IC/37/15
NMPUNTOXEHNE

JKoHOMMYeCcKue nocrnencTBusi
3agepxeK n HeonpeaeneHHOCTU B NaTEHTHOM AeflIonpou3BOACTBeE:
BOMPOCHI, Bbi3biBarowme ob6ecnokoeHHOCcTb CLUA B KOHTEKCTe npeanoXeHun o
BKITHOYEHUUN HOBbIX TPeOOBaHMM O NAaTEHTHOM PacKpbITUK
HokymeHT CoeguHeHHbIX LUTaToB AMepuku

Ucmopus eonpoca

MaHgaTt MexnpaBuTenbCTBEHHOrO KOMUTETA NO MHTENSEKTYanbHOM COOCTBEHHOCTH,
reHeTUYECKNM pecypcam, TPaanLNOHHBbIM 3HaHUAM 1 donbknopy (MKIP) BecemmnpHom
opraHusaumm nHTennektyanbsHon cobcteeHHocTn (BOUC) npegycmatpumBaeT npoBeaeHne
NeperoBopoOB Ha OCHOBE TEKCTOB MO TEMaTUKE MHTENNEKTyanbHOM COOCTBEHHOCTU U
reHeTM4YeCKMX pecypcoB. Psf BbICTynaloWwmx B paMmkax 3Toro doopyma npeanaratot BKIOYMTb B
CBOAHbIN AOKYMEHT HOBble TpebOoBaHUA O NAaTEHTHOM PaCKpbITUM B TEX Criyyasx, Koraa
n300peTeHne OCHOBAHO Ha reHEeTUYECKUX pecypcax U CBA3aHHbIX C HAMW TPagULMOHHBIX
3HaHusAX". COrnacHo HEKOTOPLIM M3 3TUX NPeaoOXeHUN, 3aaBUTENN AOIDKHbI ByayT packpbiBaThb
B MaTEHTHbIX 3adBKax:

(1) UICTOYHMK N NPOUCXOXKOEHMNE FTEHETUYECKOrO UM Bronornyeckoro maTepmana,
NCMNONb30BaHHOIO A4S CO34aHUsA 3asBNIEHHOIO N306peTeHns;

(2) noaTBepxaeHne NnpeaBapUTeNibHOro 060CHOBAHHOIO COrflacusi U B3auMHO
COrnacoBaHHbIX YCIOBUM ANS UCNOMb30BaHUSA reHeTUYEeCKoro pecypca; u

(3) pokasaTenbCTBO CNpaBeaSIMBOro COBMECTHOMO MOMb30BaHUSA BbIro4amu, CBSI3aHHbIMM
c n3obpeTeHnem?.

B oTHOLWEHNN NaTEeHTHLIX 3asaBuTeNnen n npasoobnagartenein, He BbINOMTHMBLUNX 3TU
TpeboBaHus, NnpeanaraeTcsi NPUMEHATb CaHKUMK, B YACTHOCTU: OTKIMOHEHWe NaTeHTHOMN
3asBKW, He OTBeYalLLen TpeboBaHMAM, UM aHHYNMPOBAHWE NaTeHTa, NoSTyYEHHOro Ha OCHOBE
He COOTBETCTBYIOLLel TpeBoBaHUAM 3asBK®.

Kak 6yget nogpo6HO nokasaHo Hke, Takme TpeboBaHUSA MOryT MMeTb KatacTpodudeckme
nocneacTsust AnNst Hay4HO-UCCNeaoBaTENbCKOM M OMNbITHO-KOHCTPYKTOPCKON AeATENBbHOCTU B
chepe BUoTexXHONOrMM U hapmaueBTUKM BBUAY HEONpPeaeneHHOCTHN, KOTOPYI0 OHM NPUBHECYT B
CUCTEMY NATEHTHOW OXPaHbl.

CTtommocTb BuoTexHonornyecknx n bapmaueBTUYeckMx N3odpeTeHnr 06bIMHO NOBLILLIAETCS CO
BpeMeHeM, rnocne Toro Kak perynupyroLime opraHbl Bbl4alT paspeLleHme Ha ux npogaxy, a
MEAULMHCKME paboTHUKM NPU3HAIOT UX LIEHHOCTL". [Mo3aTOMYy KOHKYPEHThI, Kak NpaBuno,
ocnapuBatoT BuoTexHonorndeckne n papmaLeBTu4eckne n3obpeTeHns Nocne Toro, Kak Ha HUX
NonyyeHo paspelleHne perynmpyoLwmnx opraHoB 1 OHW NPOLLK npouenypy naTeHToBaHUs".

HeonpeaeneHHocTb, 06ycrnoBneHHas TpeGoBaHUSIMU O PACKPbITUM, MOXKET CTaTb NMPUYNHON
CYLLIECTBEHHbIX 3aJlep)XeK B Xoe NaTeHTHON akcnepTusbl. OHa Takke MOXeT oTpuLaTenbHO

! BceMupHas opraHu3aLyst MIHTENMEeKTyanbHoi coBCTBEHHOCTH, « CBOAHbIN AOKYMEHT, KacaloLuiics
WHTENNEKTyanbHON COBCTBEHHOCTU 1 reHeTu4eckunx pecypco» WIPO/GRTKF/IC/36/4, c. 11-12 (2018 r.),
http://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf_ic_36/wipo_grtkf_ic_36_4.pdf (npocmoTp no cocTosHmo Ha

19 wioHa 2018 1.).

% Tam xe

® Tam xe, c. 13.

* Dominic Keating, The WIPO IGC: a U.S. Perspective, in Protecting Traditional Knowledge: The WIPO
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
270 (Daniel F. Robinson, Ahmed Abdel-Latif, and Pedro Roffe eds 2016).

®> Tam xe



WIPO/GRTKF/IC/37/15
MpunoxeHwue, cTp. 2

CKasaTbCsi HA PECYPCOEMKOM npoLiecce pa3paboTkn NekapCTBEHHbIX CPEACTB, MOCKOMbKY
YMEHbLLAET BO3MOXHOCTb AJ151 OLEHKN CTOMMOCTU naTteHTa un genaet uiesectuumm B HOKP
HEHaaeXHbIM BroxeHnem®. B cnegyowmx pasgenax npnBoantcsa nogpobHoe obbsacHeHne
NPUYNH 3TOWN HeonpeaeneHHoCcTn, 06yCnoBneHHON HOBbIM TpeboBaHNEM O pacKpbITUN, K
CBS13aHHbIX C 3TUM 3KOHOMMUYECKUX NOCHeaCTBUN.

HeonpedeneHHocmb, O6y0ﬂ06ﬂeHHaﬂ HoO8bIMU mpe6oeaHu;1MU O paCKpbimuu

MNpeanaraemble HOBble TPEGOBAHMSA B OTHOLLEHUM PACKPbITUS, U3NOXEHHbIE B CBOAHOM
[OKyMEHTe, BHECYT HEeONPEeAenNeHHOCTL' B NAaTEHTHYI0 CUCTEMY KaK ANS NaTeHTHLIX 3asiBOK 1
npoueaypbl 3KCNepTu3bl, Tak U ANns NbbiX NonyvyaeMbix NaTEHTHbIX NpaB.

Takme TpeboBaHUA co3aaayT HeonpeaeneHHOCTb C TOYKM 3PEHNsI COCTaBMEHUSA NaTEeHTHbIX
3a8BOK 1 NPOBEAEHMST IKCNEPTU3bI KaK ANt 3asiBUTENEN, Tak 1 OIS 9KCNepToB. Y nepebix byayT
BO3HMKaTb BOMPOCHI O TOM, B KaKMX CIy4asix pacKkpbiTue obs3arteneHo. [pngeTtcs yTouHATb
HEeoOXOANMMOCTb PacKPbITUSA ANst MOObIX NATEHTHbIX 3as1BOK, Aa)ke TOraa, Koraa A0CTOBEPHO
YyCTaHOBIEHO, YTO pacKkpbiTne He TpebyeTcsa. Kpome Toro, MECTO NPOUCXOXAEHUSA
buonornyeckoro obpasua MoOXeT OblTb HEM3BECTHO U MOXET OTNIMYaTbCA OT UCTOYHMKA, U3
KOTOpOro usobpeTaTens NONyYnn 3ToT pecypc’. 3asBuTenb Takke MOXKeT GbiTh HeyBEpeH
Hac4yeT Toro, kak obecnevnTb BbiNONHEHNE TpeboBaHMA O pacKpbITUM, NOCKONbKY Macca
yCMEeLLHbIX OMNbITOB MOTYT BbiTb pe3ynbTaToM CMOHTaHHbIX AencTeuir’. Takum o6pasom, Ans
3a8BUTENS 3TO MOXET O3HA4YaTh OOMONHUTESbHLIE UCCIEA0BaHMS Ha 3Tane 40 PacKpbITUS
MHdOpPMaLIMN C LieSbIo rapaHTUn ee TOYHOCTU Ui BO3MOXXHOCTb OTKa3a B PacCMOTPEHUM ero
3asBKKN aKkcnepToMm, unm dyayulyto npobnemy ans nobbix NAaTEHTHbLIX NPaB, NOyYEHHbIX Ha
OCHOBE AaHHOW 3asaBKU, UK Apyrue caHkumn. bonee Toro, octaeTcsa Takke HEMOHATEH OObLEM ”
NPUMEHUMOCTb HOBLIX TPebGOBaHM O pacKpbITUA, YTO AenaeT ewe 6onee HeonpeaeneHHou
CUTYaLMIO KaK ANst NaTEHTHbIX 3asBOK, TaK U Ana nateHToobnaaartenen™®. Ecnu ctonmocTb
NnaTeHTHbIX NpaB B 3HAYUTENbHOW CTEMNEHN Henpeackasyema, nsobperarenn TepsaoT NHTEPEC K
NOMy4YEHUIO MAaTEHTHOW OXpaHbl 1 ¢ 6onbLuen aonen BepoAaTHOCTM ByayT nonaraTbCa Ha
cornawleHns o HepasrnaweHum MHopMaLnn N KOMMEPYECKYHO TarHy AN 3aLunTbl CBOUX
MHBECTULUUN.

Ecnn nateHTHbIe 3a8BkM 1 6yayT NodaHbl, TO packpbiBaeMasi MHGbopMaLus, No BCen
BUOUMOCTHN, ByaeT NnpeacTaBnATbCA HEMNOCNEA0BATENBHO, YTO YBENUYNT BPEMSA OXKUOAHUA U
caenaet npouenypy NaTeHTHOM aKCNepTu3bl MeHee addpekTnBHon. ViccnegosaHme 06
NCNonb30BaHNN FrEHETUYECKMX PECYPCOB Ha NPMMEpPE NaTEHTHbIX 3asiBOK B obnactu
BuoTtexHonornin, nposeaeHHoe Kopenckum Be4OMCTBOM MHTENNEKTYyannbHOM COBCTBEHHOCTH
(KIPO) B 2012 r., Nnokasano, YTo reHeTU4eCKne pecypcbl packpbiBanmncb HECKONLKUMHN
cnocobamu, BKNoYasa HayyHble TEPMUHbI Ha NaTbIHW, TUNWYHbIE HAMMEHOBAHMWSA U Aaxe
TEpPMUHbI, NCMONb3yeMble MeCTHbIMK obLmHamu'!. Tak, cornacHo aToOMy MCCNEAoBaHMIO,

6 Keating, cHocka 4 Bbllwe, ¢. 271.
" NMpuMeHnMbIe SKOHOMUYECKME ONpeaeneHNst HeonpeaeneHHOCTY CPOPMYNIMPOBaHbI Tak: «OTCYTCTBUE
YBEPEHHOCTU B YTBEPKAEHUM C PasHON CTENEHbIO UHTEHCMBHOCTY (BblCOKasi—HM3Kas)», «OTCYTCTBME
npeaBapuTenbHOro 3HaHWs!, He06X0AUMOro AN NPUHSATUS PELLEHUA» U «OTCYTCTBME MHGOPMaLMK, Heobxoanumon
ANsi NPUHATUSA pelueHniiy. Irene Troy, Patent Transactions and Markets for Patents, Dealing with Uncertainty,
Doctoral Thesis, Utrecht University 18, 80 (2012).
8 Queen Mary Intellectual Property Research Institute, Report on Disclosure of Origin in Patent Applications for the
European Commission, DG-Trade 61 (2004), http://trade.ec.europa.eu/doclib/docs/2005/june/tradoc_123533.pdf
5npocw|0Tp no coctosiHMio Ha 19 mioHsa 2018 r.) [aanee — EC Report 2004].

Tam xe, c. 68.
2 BOUC, 2005 ., cHocka 8 BbiLue, . 46; cM. EC Report 2004, c. 76, «<4y>eM LINpe 1 crnoxHee TpeboBaHune, TeM
BbILLE CTENEHb HEONPEeaEeNeHHOCTU.
™ BcemupHasi opraHM3aLms MHTENNeKkTyanbHON COGCTBEHHOCTU, MeXnpaBUTENbCTBEHHbI KOMUTET MO
WHTENNEKTyanbHON COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaAULMOHHLIM 3HaHUAM U (DONbLKIOPY, NPOEKT
otyeta WIPO/GRTKF/IC/23/8 PROV. 2, c. 31 aHrnuinckoro tekcta (2013 r.),

[Footnote continued on next page]
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«NaTEeHTHbIM 3KCnepTam NpPUxXoannock NPOBOANTb MOUCK NO 5 ¢ NUWHMM Thicadam P,
npocMaTpumBas Ux Mo o4vepenm € Lenbio NOHATb, Kako MMeHHO P Gbin MCMoNb30BaH» 2. Bbino
TaKKe OTMEYEHO, YTO «<MN>poncxoxgeHne ncnornbayemMbix P 06bIYHO ObINO HESICHBIM;
HEKOTOpbI€ U3 HUX NOCTyNanu ¢ TPaANLUMOHHbBIX PbIHKOB, U3 FOPHbIX PANOHOB NN OT OObIYHbLIX
komnanuin»3. Ons 3KCNepTu3bl NpeacTaBnseMbIX MaTepuasnos ¢ y4eTOM HOBOro TpeboBaHus o
pacKkpbITUN OENCTBUTENBHO NOTpebyeTcsl Kak MUHUMYM AOMNOSHUTENbHOE BPEMS HA MOUCK U
9KCMepPTU3y, 4YTO NOoBreYeT 3a coOoM 4ONONHUTENBHY (PUHAHCOBYIO U KaAPOBYO Harpy3ky Ha
naTeHTHble BegomMcTBa. bonee Toro, MHorme Takme BeOMCTBa B CBETE HEYETKOCTU U
HernocneaoBaTeNbHOCTU NOPSiAKa PacKpbITMS U HECOBEPLUEHCTBA NMONCKOBbLIX MHCTPYMEHTOB,
BO3MOXHO, @€ OKaXXyTCHA HE B COCTOSAHMM NPOBECTN HeYTO GonbLuee, Yem npocTas
dopmanbHasa NnpoBepka, U OLLEHUTb KOPPEKTHOCTb M TOYHOCTL pacKpbiBaemMoro martepuana o
reHeTMYecknx pecypcax™.

SkoHoMu4Yeckue nocrnedcmeust 3a0ep)KeK 8 paccMompeHuUU nameHmMHbIX 3asd680K

OTMeyYeHHble Bbille HeJoCTaTKM MOryT TOPMO3UTb NPOoLECC BblAayun naTteHTa, co3gasBas
AononHuTenbHble TpeboBaHWs ANs 3asBUTENEN N NaTeHTHbIX 3KCnepToB. MiccnepoBaHue,
HefaBHO npoBeaeHHoe [xoaH Pappe-MeHca 1 nsgaHHoe BegoMCcTBOM MO NaTteHTam m
ToBapHbIM 3HakaM CoeamHeHHbIx LUTtaTtoB Amepukn (BIMNT3 CLUA), nokasano, 4To «3a0epku B
npolecce NpoBeAeHNst NAaTEHTHON 3KCNEPTMU3bl OKA3bIBAOT 3HAYNTENbHOE HEraTUBHOE BNUAHME
Ha pPOCT KOMNaHW, co3gaHne pabounx MecT 1 MHHOBaLMKW, AaXe ecnv NaTeHTHas 3asiBKa Ton
WM MHOM PUPMbI B UTOre nonyyaet ogobperune»'®. B aTom nccnegosaHum 6b1n0
npoaHanuanpoBaHo 45 819 nepBMYHbIX NATEHTHbLIX 3asiBOK, NogaHHbIx ¢ 2001 r. B BMNT3 CLUA
ceBepoaMepUKaHCKUMKN cTapTanaMmu B hapMaueBTUYeCcKon, BUOXMMNYECKON N apyrnx
oTpacnsx'®. [Ina nonyveHns AaHHbLIX aBTOP UCCef0BaHNS NCNONb30Bana BHyTpeHHNe 6asbi
AaHHbix BMNT3 CLUA, B kOTOpbLIX NpeacTaBneHa nogpobHas UCTOpPUSt pacCCMOTPEHUS BCEX
NaTeHTHbIX 3asBOK, a TaKke pasnnyHble oMHaHCOBbIE 6a3bl JaHHbIX, coaepKalumne
NHOPMaLMIO O YMcne COTPYAHMNKOB, 06beMax npogax, uHaHCMpOBaHMM U TeMNax pocTa
paccmaTpuBaembix KoMnaHuin'’. C MoMOLLLI0 PErpecCMBHOMO aHannaa aBTop UCCNeaoBaHNs
d)appe—Mellgca aHanuaunpyeT BIMSIHWE 3afepXKeK B PACCMOTPEHMM NATEHTHbIX 3asiBOK HA POCT
KOMMaHnn°.

Ons nnnoctpauun Huxe npusoauTtcs rpacduk Ne 4 n3 nccnegosanus @appe-MeHca

[Footnote continued from previous page]

http://iwww.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic_25/wipo_grtkf_ic_25 ref_grtkf_23 8_prov_2.pdf (npocmoTp no
cocTosHuo Ha 19 uioHa 2018 r.) [aanee — BOUC, 2013 r.).

2 Tam xe

3 Tam xe

!4 Claudio Chiarolla and Burcu Kilic, Developing Patent Disclosure Requirements Related to Genetic Resources and
Traditional Knowledge — Key Questions, World Intellectual Property Organization 24, 88—89 (2017),
https://ssrn.com/abstract=2987820 (npocMoTp No cocTosAHMIo Ha 19 utoHs 2018 r.); cm. Takke BOUC, 2005 r.,
CHocka 13 Bbllwe, c. 51, corniacHO KOTOPOW «B OTCYTCTBUE YHU(PULIMPOBAHHBLIX U NpeackasyeMbix npoueayp
npeacTaBneHns n obpaboTkm packpbiBaeMon MHOPMaLMM NaTeHTHbIE 9KCNePTbl MOTyT UCMbITIBATb 3aTPYAHEHNUS C
ngoaepkoﬂ CBEeAEHWUI, HanpaBlieHHbIX 3asBUTENSAMUY.

' Joan Farre-Mensa et al., The Bright Side of Patents, USPTO Economic Working Paper No. 2015-5 Abstract
(2015), https://www.uspto.gov/sites/default/files/documents/Patents%20030216%20USPTO0%20Cover.pdf (npocmoTp
no coctosiHuio Ha 19 mioHa 2018 r.); cM. Takke Joshua S. Gans et al., The Impact of Uncertain Intellectual Property
Rights on the Market for Ideas: Evidence from Patent Grant Delays, 54(5) Mgmt. Sci. 984, «HoBaTOpbI
CTankuealoTCs ¢ 6GOMbLUMMU N3AEPXKKaMN HENCTONBb30BaHHbLIX BO3MOXHOCTEW, €CMN UM NMPUXOAUTCS 3afepXunsatb
KOMMepLManM3aumio NpoayKTa Ha Bpemsi PaCCMOTPEHMS 3asiBOKY.

'® Farre-Mensa, cHocka 18 Bbilue, C. 2.

7 Tam xe, c. 3-4, 10.

8 Tam e, c. 20 u 40.
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Mpacduk 4. Bnusinne 3agepxke B npoueaype NaTeHTHON 3KCNepPTU3bl Ha POCT KoMnaHuin'®

Ha rpadmke nokasaHo npegnonaraemoe BrNAHWE rogoBOWN 3afepXKKU B NpoLeaype aKCnepTu3bl
NepBoON NAaTEHTHOW 3asBKW cTapTana Ha poCT 3aHATOCTU B KOMNaHum (unn. A) n poct obbema
npoaax (unn. B) B TeYeHMe NsTM NeT ¢ MOMeHTa NepBoro pelueHns no 3asske™. Tak,
CMNSIOLLHOM NUHMEN NoKa3aH npeanosiaraembli a@eKT 3agep>Kk B paCCMOTPEHUN 3a8BKN B
TeyeHue NATUNETHero nepmnoaa ¢ Aatbl NEPBOro peLLeHUs], a NYHKTUPOM —95-NpoueHTHbIEe
WHTepBanbl Joeepus’’.

Unn. A. PocT 3aHATOCTU
20%

0%

-20%

-40%
1 2 3 4 5

— Effect of each additional review year: decrease in employment after t years

Unn. B. PocT 06bema npogax
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e F ffect of each additional review year: decrease in sales after t years

Ha vnntoctpaumn A rpacdmka Ne 4 nokaszaHo, 4TO C KaXkabIM rofoM 3a4epXKKu B npouecce
pacCMOTPEHUS NAaTEHTHOW 3asiBKN POCT 3aHATOCTU CHMXKaeTcsa Ha 2,4% B nepBblvi rog nocne
Bblga4yn nateHTa n Ha 12,7% n 19,3% 4vepes Tpu 1 Yyepes N4aTb JieT, COOTBETCTBEHHO?Z. Ha
nnnctpauun B rpadurka Ne 4 nokasaHo, 4TO «<p>0CT 06bema Npoaax AEMOHCTpUpyeT
aHanorMyHyo oTpuuaTernbHyo AMHAMUKY NOCNe BbIHECEHUS peLleHns», MPUYeM Kaxabln ros

19 Tam e, c. 40.

20 Farre-Mensa, cHocka 18 Bblille, ¢. 40.
2L Tam xe, c. 20.

22 Tam e c. 20 u 22.
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3afepXKn BedeT Kk nageHnto obbema npogax Ha 3,6%, 12,8% u 28,4% B Te4eHMe NepBoro,
TpeTbEero 1 NATOro rogoB Nocsne NepPBOro peLleHns no naTeHTy23.

[aHHoe uccnegoBaHue Takke nokasano, YTO KaxKabl AOMNONHUTENbHbINA ro4 pacCMOTPEHNS
3aaBku B BIN1T3 CLUA ymeHbLUaeT BEpOSATHOCTb NOCEAYIOLWEro NpeBpaLeHns YacTHOro
cTapTana B Ny6nuyHyto komnaHuio Ha 50%2*. Kak nonaraet ®eppe-MeHca, «<c>
9KOHOMUYECKOWN TOYKM 3PEeHUNA OBYXNETHAS 3aepXKa MMeeT Takon e oTpuuaTenbHbi adhdekT
ANS pa3sBUTUA 1 ycriexa cTapTana, kak v NpsIMON OTKa3 B PaCCMOTPEHUM NaTEHTHO 3asBKU» >,

AkoHoMu4YecKkue nocredcmeust HeonpedeneHHocmu nameHmMHbIX rnpae

HoBoe TpeboBaHue 0 pacKpbITUM MOXET CTaTb NPUYMHON HEONpPeaeneHHOCTN He TONbKO AN
pPacCMOTPEHNsI NATEHTHOW 3aABKW, HO U ANsi NATEHTHbIX MPaB, YTO MOXET OTPa3nTbCA Ha
o6Lwen pbIHOYHOW KOHKYPEHTOCNOCOOHOCTM kKoMnaHun. B aTom pasgene paccmatpuBaloTcs
SKOHOMMYECKME NOCNeaCcTBUA HEONPEAENEHHOCTN NAaTEHTHbIX MPaB B KOHTEKCTE NTIMLEH3NOHHbIX
cornawlueHunn, nHeecTuunin B Hayky n uccnegosanus (HWOKP) n cyaebHbix pasbupaTtenscrts
KOMMaHuu.

«B nutepatype LWMpOKO pacnpoCTpaHEHO YTBEPXKAEHNE, YTO NATEHTHAsA OXpaHa NoBbILLAET
CMocoBHOCTL KOMMaHUM MoMNyYaTh OTAAYy OT CBOMX M306peTeHnii»*®. B kavecTse nnnocTpaLmm
9KOHOMMYECKOM LLEHHOCTW 1 NpegnonaraemMon pbiIHOYHON CTOMMOCTM NATEHTHOW OXpaHbl
BO3bMeM uccnefoBaHue [xowya aHca, B KOTOPOM paccMaTpyBaloTCs Nopsaka

200 BbIOpaHHbIX COENOK MO 3aKMYEHUIO COrMaLLIEHUA Ha NINLLEH3NPOBAHME TEXHOMOTMU MEXaY
WHHOBALMOHHLIMM CTapTanaMm 1 KOMNaHUsiMM U3 KOHEYHOro CErMeHTa pbiHKa B YeTbipex
oTpacnsx?’. B uccnenosaHum cobpaHa nHopMaLms no Kaxaoi Caerke, B YaCTHOCTY
M3BELLEHMNE O AaTe NULEH3UN, yKa3aHMe OTpacru, B KOTOPOW COBEpLUEHA CAENKa,
MECTOMNONOXEHNS 1 BO3pacTa KoMnaHun®. [Ins kaxaom napbl «NaTeHT — ULEeH3Ns»
npmMBOAUTCA NOAPOOHAN NaTeHTHas MHpopMaums, B3siTas U3 AOCbEe AaHHbIX MAaTEHTHOro
pokymeHTta BMT3 CLUA n HaumoHnanbHoro 6t1opo akoHoMmunyeckux nccnegosanHun (NBER), a
Takke MHPOPMAaLIMA O BEHYYPHbIX MHBECTULMSX U3 6a3bl AaHHLIX Venture Economics.?.

CpaBHuBas gatbl NaTEHTHbLIX NALEH3WUIA C JaTaMy COOTBETCTBYIOLLUX PELUEHUI O Bbigade
naTeHTa, aBTop UCCnegoBaHNA OGHAPYXUN «NOpasnTeNbHYIO CBA3b MeXay BpeMeHeM

pelweHna o Bbigavye nateHTa n BpemMmeHeM 3aKino4eHna nMUueH3NOHHbIX COFJ'I&LLIGHI/IVI»BO_

[na wnnocTtpaumm Huxe npusoauTtca rpadumk Ne 2 ns nccnegosanud IMaHca.

B Tam Xe, c. 22-23.

2 Farre-Mensa, cHocka 18 BhlLLe, c. 3, 23, 47 (Tabnuua 7).

%5 Tam xe, c. 3.

28 Dirk Czarnitzki and Andrew A. Toole, Patent Protection, Market Certainty, and R&D Investment, 93(1) The Review
of Economic and Statistics 147 (2011).

27 Gans, cHocka 18 Bblle, ¢. 989.

2 Tam xe

29 Tam xe

30 Tam e, c. 990.
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Figure 2 Distribution of Difference Between Patent Allowance
and Licensing Dates
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Ha rpacuke Ne 2 nokasaHa AvHaMuKa 3aKMHYEHMS NMLEH3NOHHBIX COrnalleHunii 4o 1 nocne
pelleHus o Bblaaye nateHTa. Lindpbl cneea oT Hyns ykasbiBalOT HA KONMYECTBO
NVUEH3NOHHBIX COrMalleHUI, 3aKMYEHHbIX 40 MONyYeHMsl pelleHns O Bbigaye naTeHTa, a
[laHHble cnpaBa OT HyNs 0603HAYalT YNCNO NNLIEH3MOHHbIX CAENOK, 3aKMYeHHbIX nocne
BbIHECEHUS TAKOTO peLLeHns ..

BaxxHO OTMEeTUTb, YTO, Kak NnokasaHo Ha rpadumke Ne 2, 3ameTHoe yBenmyeHne ypoBHS
NNLEH3MPOBAHMSA OTMEYaeTCs NPMMEPHO B TO Xe BPeMS, KOrga BbIHOCUTCS peLLeHne O Bbiaaye
natenta>”. Ecnn HoBble TpeBoBaHUs 0 packpbiTun ByayT 0006peHb!, BENuka BEPOATHOCTb
3afepXek B paCCMOTPEHMM MATEHTHbIX 3asBOK M Bbl4aye NaTeHTOB, B OTHOLLIEHUN KOTOPbIX
Takme HoBble TpeboBaHms ByayT NPUMEHATBLCH, YTO CHU3UT BEPOSATHOCTb NULEH3NPOBAHUS.
Kpome TOro, Takve naTeHTHblE 3asiBKM U NATEHTbI, BO3MOXHO, BYAYT MMEeTb MEHbLUYHO
PbIHOYHYIO CTOMMOCTb M3-3a Yrpo3bl X OTKITOHEHUS B CUITY HECOOTBETCTBUA TpeboBaHMsM O
pacKkpbITUKN 1N OCnapuBaHns NOCcne Bbl4avym OXpaHHOro fokymeHTa. [Npeabiayuwee
nccnegoBaHue MaHca «nokasano, YTo cTapTanbl C 60MnbLUen BEPOATHOCTBIO BbIAAOT NMLEH3UN
(vnn nprobpeTaroTcs), eCNU Y HUX €CTb OAMH UIM HECKOSIbKO MaTEHTOB MUIM €Crn OHU
OLIEHMBAIOT NAaTEHTHYIO OXpaHy Kak CpaBHUTENBLHO "adhpekTmBHy0". OgHaKo ecnv naTeHTHada
OoxpaHa mManoad@ekTMBHa <...> B CUNY TOro, YTO COMHUTENbHbIE NATEHTLI AenatoT npouecc
NPUMEHEHNS HeonpeaeneHHbIM, TO BEPOATHOCTb MULIEH3UPOBaHNS YMeHbLIAeTCs» >°.,

«YacTHble nHeectopbl OyayT HEOXOTHO BKNaAblBaTb CPEACTBA B CO34aHNE HOBbIX 3HAHWUN, €CIn
OHM He BUAAT BO3MOXHOCTU <...> MOMYYUTb MOMHOLIEHHYIO OTAAYy OT CBOMX MHBECTUALMIN» >,
Takum obpasom, HeonpeaeneHHOCTb B OTHOLWEHUM ByayLero pblIHOYHOrO AoXo4a C BNOXEHUI
UrpaeT BaXKHENLLYIO POrib B NPOLIECCe NPUHATUS pelueHmns 06 nHeecTuposaHum 8 HUOKP®. B
nccneposaHun [lepka YapHUTCKOro nokasaHo, 4To o6bem Tekywmx nisectuuynn 8 HAOKP
CHMXaeTcsa No Mepe MoBbILLEHWS rpagyca HeonpeaeneHHOCTN B OTHOLLEHUU Joxoaa oT

%1 Gans, cHocka 18 Bbiwwe, ¢. 990.

%2 Tam xe

33 James Bessen and Michael J. Meurer, Patent Failure, How Judges, Bureaucrats, and Lawyers Put Innovators at

Risk 185 (Princeton Univ. Press 2008), ¢ uutaton Gans, Hsu, and Stern, When does start-up innovation spur the
ale of creative destruction?, 33(4) RAND Journal of Economics 571-586 (2002).

* Irene Troy and Raymond Werle, Uncertainty and the Market for Patents, Max Planck Institute for the Study of

Societies, MPIfG Working Paper 08/2, 9 (2008).

35 Czarnitzki, cHocka 29 Bbiwwe, c. 148.
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MHHOBaUMIA®. YapHnUTCKUI NpoaHanuanposan 566 KoMNaHWii, NPOU3BOASLLMX NHHOBALIMOHHYIO
NPOAYKUMIO, HA NPOTSXKEHUMN HECKOSbKMX NeT UX paboTbl, MCMOMb3yH, B YaCTHOCTW,
MaHrenmckoe naHenbHoe ob6cnegoBaHne MHHOBaUMOHHOM aesTtensHocTn (MIP) (aBToputeTHoE
eBponerickoe obcnegoBaHne AenoBov cdepbl) U AaHHbIE O NAaTEHTOBAHUN Ha YPOBHE
KOMMNaHWit U3 UCTOYHUKOB BegoMmcTBa no naTeHTam u ToBapHbIM 3HakaM [epmannn®’. Obe
mMogenu (nccnegoeaHve B obLLem Buae U MoAgenb CriydarnHbiX 3ddekToB)
NPOAEMOHCTPMpPOBaN YapHMUTCKOMY, YTO «HEONPEeAENEHHOCTb B KOMMEpLManm3aunum HOBOro
npoayKTa 3HAaYNTENbHO YMeHbLUuaeT o6bem Tekywwmx nHeectuunii B HWOKP Ha yposHe
KOMMNaHMN» . Hanpumep, npu ncnons3oBaHnm mogenu B (nccnegoBaHme B o6wem BMae)
YapHUTCKMIN OBHapY>KuI, YTO NPV yBENUYEHUN CTENEHN HeonpeaeneHHocTn Ha 10% obbem
nusectuumii B HIOKP ymeHbluaeTca Ha 23%.

W xoTs YapHUTCKMI Takke YyCTaHOBWST, YTO NaTEHTHAA oXpaHa cMsar4aeT BO3LencTBue
HeonpeAeneHHOCTM Ha pelleHne komnaHum B oTHoweHnn HNOKP, HO «ecnn naTeHTOBaHME He
aBrsieTcst apEKTMBHbIM CPEACTBOM OXpPaHbl, OHO HE MOXET CMSIrYUTb BUsIHUE
HeonpeaeneHHOCTM Npu KOMMepLManuaauum npoaykta»*’. [Ipyrumm cnoBamm, NaTeHT ¢
HeonpeaeneHHon CTOMMOCTbLIO, HAaNPUMep No NPUYMHE HOBOTO TPEOOBaHNSA O pacKpbITUN, NO-
BMAMMOMY, He ByaeT cMmsrdatb BNUsiHue HeonpeaeneHHOCTN Ha peLleHme KOMnaHum B
oTHoweHun HNOKP.

B nccnegoBannmn YapHMTCKOro BbickazaHo NpeanonoXeHne, YTo Ha boHe HeonpeaeneHHOCTH
KoMnaHumn ¢ 6onbluen BeposATHOCTbIO O6yayT oTkasbiBaTbest oT HNOKP, koTopblie He0ObXoanMbI
ANns n3obpeTtaTtenbCKon AeATEeNbHOCTU U MONyYeHNs naTeHToB. B pe3ynbtaTe OHW AOMKHbI
OyayT nonaraTbcs Ha 6onee cnabble N He Tpebytowme packpbITUS POPMbl OXPaHbI
NHTEeNNeKTyanbHoM CO6CTBEHHOCTH, TakMe Kak KoMMepyeckas TanHa. YTo ewe xyxe, KomnaHum
MOTYT NPUHATb peLleHne O COKpaLeHN NMHHOBALMOHHOWN AEeATENbHOCTN N BMECTO 3TOro
MONb30BaTLCA YYXXUMM UCCNIEA0BAHNAMM B yLLiepb Hay4HO-NPOMbILLNEHHOMY nporpeccy™. Kak
paHee 3aaBnanm CoeauHeHHble LUTaTbl AMepukn, «<H>0Bble TpeboBaHMS O pacKpbITUK
NOpOXAaloT HeONPeaEeneHHOCTb B MaTEHTHOW CUCTEME, YTO MeLlaeT NpPoBeaeHUIO
nccnegoBaHUM 1 pa3paboTok, NCMOSTb30BAHMIO MAaTEHTHOWM CUCTEMBI U COOTBETCTBYHOLLIEN
ny6nukauum n3obpeTeHnii, KoTopble B MPOTMBHOM Crlydae OCTaHyTCA KOHUAEHLMANbHLIMU» 2,

W nocnenHee, npe3ymnums 0eNCTBUTENbLHOCTU NaTEHTa UMEET onpeaensiollee 3HaYeHe ans
NULIEH3VPOBaHUA M NPUMEHEHUS NaTeHToB. Ecnu caHKuumn 3a HecobnogeHne HOBOro
TpeboBaHMa 0 NaTEHTHOM PacKpbITUM BKITHOYAIOT NPU3HaHWE NaTeHTa HeJenCTBUTENbHbIM,
MOXET MOSIBUTLCHA «TEMHOE MATHO» HEONPEAENEHHOCTM B NPEAOCTaBNSEeMOM NaTeHTOM npase
13-3a BO3MOXHbIX CyaebHOM TG, YTO CHUXKAeT CTOMMOCTb NaTeHTa.

3aknroyeHue

CoeavHeHHble WTaThl AMEpUKN NMeT cepbe3Hble NPUYMHBLI AN 06eCnoKOEeHHOCTH,
06yCnoBneHHbIE 3KOHOMUYECKMMIN COOBPaKEHNSIMU, B KOHTEKCTE NPeafiOKEHNN O HOBbIX
TpeboBaHMsX B OTHOLLEHMM NATEHTHOIO PacKpbITUs, KoTopble paccmatpusatotcs MKIMP BOUC.
OTu TpeboBaHuA co3gaayT HeonpeneneHHOCTb B NaTEHTHOM CUCTEME, a OHAa B CBOK ovepedb B

% Tam xe

37 Tam xe, c. 149.

3% Tam xe, c. 152,

3 Czarnitzki, cHocka 29 Bblle, c. 153.

0 Tam xe, c. 155.

“L Cf. Edson Beas Rodrigues Jr., Property rights, biocultural resources and two tragedies: Some lessons from Brazil,
in Genetic Resources and Traditional Knowledge, Case Studies and Conflict Interests 148—150 (Tania Bubela and
E. Richard Gold eds. 2012) (B AOKyMeHTe OTMEYaEeTCs, YTO B pa3BUBALLUXCSA CTpaHaX 3aKoHbl, HAanpaBfieHHbIe Ha
oxpaHy 6UoNornMYeckMx pecypcoB, NPENnsiTCTBYOT HAYYHON AESTENBHOCTU U YMEHbLLAIOT XenaHue B
MPON3BOACTBEHHBIX 1 HAYYHbIX CEKTOPAX 3aHMMATLCA MCCIEAOBAHMAMN B obnacTu Takux pecypcos).

4 BOWC, 2005 r., cHocka 8 BblLLe, c. 40.
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nyyuwem crny4vae NoBbICUMT pacxobl Ana nsobpetatenen, BegoMcts VIC 1 wnpokon
0o6LWeCcTBEHHOCTH, a B XyALWeM NUWKT cTumMyna n byaeTt caepXusaTb MHHOBALUMOHHYHO
AeATenbHOCTb U Ny6nn4yHoe packpbiTue n3obpeTeHnin B yuiepb Hay4HOMY, TEXHUYECKOMY U
3KOHOMUYecKomMy nporpeccy scero mupa. CLUA no-npexxHeMy COMHEBaKTCA B TOM, YTO
oXuaaemble NpemMMyLLecTBa HOBbIX TpeboBaHUn O NAaTEHTHOM PacKpbITUX, KOTOPbIE
paccmaTpusatoTca B MKITP, nepeBecaT peanbHbii 6onbLuon yuepd, KOTOPbIN OHK Ke MOryT
NPUYUHNTB. Y HAc HET JOCTAaTOYHbIX AaHHbIX, KOTOpble Obl NOATBEPXAANN 3KOHOMUYECKNE
BbIr04bl UM LLEHHOCTb HOBbIX TPeOOBaHMI O NAaTEHTHOM packpbITMK. HanpoTue nmetowmecs
AaHHble FOBOPAT O TOM, 4YTO Takme HoBble TpeboBaHUA CNOCOBHbBI OTPULLATENBHO MNOBAUATL Ha
NaTeHTHYI0 cucTeMyY, (OYHKLUNOHUPYIOLLLYIO y)Ke COTHM NeT BO MHOIMMX yrofikax Mupa Ha énaro
obuwecTsa B uenom. Kak cnegcreue, HoBble TpeboOBaHMA O NATEHTHOM PacKpbITUM CNOCOOHbI
oTpuuaTenbHO cKa3aTbCA Ha 9KOHOMUYECKOM pa3BuTumn. B aTton ceasn CoeauHeHHble LUTaThb!
AMEpPVIKN HACTOATENbHO MPU3bIBAIOT ObITb OCMOTPUTENBHBIMW MPU PACCMOTPEHUN YNOMSAHYTbIX
npeanoXxeHun.

[KoHeL, npunoXeHna n AoKymMeHTa]



