= R
—

WIPO

BCEMWPHAA OPrAHM3ALIMNA
MHTENNEKTYANNIbHOW
COBCTBEHHOCTU

WIPO/GRTKF/IC/26/INF/8
OPUIMHAN: AHITIMMCKUA
DATA: 1 HOAIEPA 2013 T.

MeXxnpaBUTenbCTBEHHbLIN KOMUTET NO UHTENSEeKTyarnbHOU
COGCTBEHHOCTU, FeHETUYECKUM pecypcaM, TPaAULMUOHHbLIM 3HAHUSAM U
c¢donbknopy

[OBaauaTtb WecTas ceccusi
XeHeBa, 3 — 7 cheBpana 2014 r.

FMOCCAPWIN OCHOBHbIX TEPMWHOB, OTHOCALLMXCA K UHTENNEKTYANBHOW
COBCTBEHHOCTW, TEHETUYECKWM PECYPCAM, TPAONUNOHHBLIM 3HAHNAM
N TPAONLUNOHHBIM BbIPAXEHNAM KYTNbTYPhI

LokymeHm nodzomoeneH Cekpemapuamom

BBEAEHUE

1. Ha cBoux wectHaguaTon n ceMHaaLaTon CECCUAX, COCTOSIBLUMXCSA COOTBETCTBEHHO
3-7 mas 2010 r. u 6-10 gekabps 2010 r., MexxnpaBUTENbCTBEHHbI KOMUTET MO
WHTENsEKTyanbHOW COOCTBEHHOCTU, FEHETUYECKNM pecypcam, TPaaULMOHHBIM 3HAHMAM U
donbknopy («MKIP») npocun CekpeTapmaT NnogroToBUTb B Ka4eCTBe MH(POPMaLIMOHHbIX
OOKYMEHTOB TPM rMoccapmsi OCHOBHbIX TEPMUHOB, OTHOCSILLUXCS K MHTENNEKTyanbHON
COBCTBEHHOCTU, FTEHETUYECKMM pecypcaM, TPaANLMOHHBIM 3HAHNAM U TPagULMOHHbLIM
BbIpaXXeHNSM KynbTypbl ', U npeactaButb nx MKIP.

2. Ha cBoen geBatHaauaTon ceccumn, coctosaBluencsa 18-22 mnona 2011 r., MKI'P «npocun
CekpeTapuat 06HOBUTL rnoccapumn, cogepxawmecsa B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«moccapwii OCHOBHbLIX TEPMWHOB, OTHOCSILLUXCS K UHTENNEKTyanbHON COGCTBEHHOCTM U
TPagULUNOHHBIM BblpaxkeHnam kynbTypbi»), WIPO/GRTKF/IC/19/INF/8 («['noccapuin 0CHOBHbIX
TEPMMHOB, OTHOCSILLIMXCS K MHTENNEKTYanbHOM COBCTBEHHOCTU N TPAAULMOHHBIM 3HAHUSIM») U
WIPO/GRTKF/IC/19/INF/9 («[moccapwuit OCHOBHbIX TEPMUHOB, OTHOCALLMXCS K
WHTENMEKTyanbHOM COBCTBEHHOCTU 1 FTEHETUYECKUM peCcypcamy), CBECTU UX B OOUH JOKYMEHT U
onyb6nmMkoBaTb 3TOT rroccapui B Ka4ecTBe MHPOPMaLMOHHOIO OKYMEHTa K cneaytoLuen
ceccumt MKIP»2.

OTyeT o wecTtHaguaton ceccum Komuteta (WIPO/GRTKF/IC/16/8) n OTyeT 0 ceMHaguarton ceccum Komnteta
(WIPO/GRTKF/IC/17/12).
Otyet o gessitTHaguaTon ceccumn Komuteta (WIPO/GRTKF/IC/19/12).
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3. Bo ncnonHeHne aToro peleHns u ¢ y4eToM TOro, YTO HEKOTOPbIE TEPMUHBI,
coAepxallmnecs B rnoccapusix, oTHOCATCS KO BceM TpeM Temam, CekpeTapmaTt o6beanHun atm
TPW rnoccapusi B OAvMH OKYMEHT 1 OOHOBWIT HEKOTOPbIE N3 NPUBEAEHHBIX B HEM ONpeaeneHuin,
onupasicb Npy 3TOM Ha AOKYMEHTbI U NpoYMe MaTepwuarbl, NOSIBUBLLMECS NOcne nyonmkauun
npeablgyLmx, OTAenbHbIX BapnaHToB rnoccapmeB. B aton cBasm Gbinn gobasneHsl
onpepaeneHbl HOBblE TEPMUHbI, TOrAa Kak Apyrine TEPMUHbI Obinn U3bATLI paau KpaTKoCTU
n3noxeHusi. HekoTtopble onpeaeneHns 6binv nepedopMynMpoBaHbI.

4, OOGHOBNEHHbIN CBOAHLIN rnoccapui bbin NpeacTaBneH B kayecTBe MHAOPMALMOHHOMO
JOKYMeHTa K ABaauaTton, ABajuaTtb nepeon n asaguate BTopon ceccuam MKITP,
COCTOSIBLLUMMCS, COOTBETCTBEHHO, 14-22 cheBpansa 2012 r., 16-20 anpens 2012 r. 1 9-13 uions
2012 r., B kKauecTBe, cooTBeTCTBEHHO, AokyMmeHToB WIPO/GRTKF/IC/20/INF/13,
WIPO/GRTKF/IC/21/INF/8 n WIPO/GRTKF/IC/22/INF/8. TMepecMOTpeHHbIN BapuaHT rnoccapus
ObIN NpeacTaBreH B kayecTBe MHPOPMaLNOHHBLIX AOKYMEHTOB ABaguaTb TpeTbeln, ABaauath
yeTBEpTOM M ABaguaTtb naton ceccuam MKITP, coctosiBlLuMmcs, COOTBETCTBEHHO 4-8 cheBpans
2013 r., 22-26 anpens 2013 r. n 15-24 niona 2013 r. B 3TOM BapmaHTe rnoccapust yxxe He
COOEPXKNTCS HUKAKUX CChINOK Ha TEKCTbI, ABMAIOLLMECH NPEAMETOM NEPEroBOpoOB B paMKax
MKIP, 4Tobbl He 4ONYCTUTL HEaKTyanbHOCTb rnoccapums nNocne NpoBeAeHNs Kaxaon ceccun
MKIP. ToT e BapuaHT rinoccapusi COOep>XMUTCS B NPUITOXEHUMW K HACTOSALWEMY JOKYMEHTY.

5. B rnoccapuun ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTM, npeablayiime rnoccapum MKIP,
Aencteyowne aokymeHTtbl OpraHunsaunm O6beamHeHHbIX Haumi u gpyrme mexayHapoaHble
OOKYMeHTbl. B 9ToM JOKyMeHTe Takke ydTeHbl onpegeneHnst 1 TEpMmHbI, UCNONb3yeMble B
HaLMOHanbLHOM N permoHarnbHOM 3aKoHOAATENbCTBE U MPOEKTax 3aKOHOB, MHOrOCTOPOHHMX
JoroBopax, B paMkax Apyrmx opraHMsauun n npoLeccoB, a Takke B crnosapsax. Kpome Toro,
onpeaeneHns oCHoBaHbl Ha paboymx gokymeHTtax MKIP, gpyrux gokymeHtax BOUC u
AokymMeHTax apyrux nporpamm BOUC. Tem He meHee npeanaraemMble onpeaeneHus He
ABMSOTCA McyepnbiBaWmMy. [Opyrue TepMuHbl Takke MOryT UMETb OTHOLLEHMWE K
WHTENMeKTyanbHOW COBCTBEHHOCTU U reHETUYECKNM pecypcaM, TPaaULMOHHBIM 3HAHWUAM 1
TPaOULMNOHHBIM BbIP@XXEHUAM KyNbTypbl, @ BbibpaHHbIE TEPMUHBI MOTYT TaKKe UMEeTb Apyrve
onpeaeneHus.

6. BbI6op OCHOBHBLIX TEPMUHOB 6a3npyeTcsa Ha TePMUHOMNONMK, Hanbonee YacTo
ynoTpebnaemon B npoekTax ctaTen U ApyrMx JOKYMeHTax no ToMy e Bonpocy. BbibpaHHble
TEPMWHBI 1 Npeanaraemble onpeaeneHnst, cogepXxallunecs B NpUNoXKeHUn, npeanaratTcs
©€e30THOCUTENBHO K NOOLIM APYrMM Fnoccapusim Unm onpeaeneHnsm OCHOBHbIX TEPMUHOB,
cogepxawumcs B npeabiaywmnx gokymeHtax MKIP unv ncnonb3oBaHHbIM B NIOOLIX APYrnx
MEXOYHapPOLHbIX, PErMOHAarbHbIX UM HAaLMOHAaNbHLIX OKYMEHTaX nnn opymax. Buibop u
npegnaraemMble onpeaeneHnss OCHOBHbIX TEPMUHOB HE O3Ha4alT HENMPEMEHHOIO corfacus
yyacTHukoB MKI'P ¢ BbIGpaHHbIMU TEPMUHAMW U UX NPeAnaraembiMn onpeaeneHnsMu.
HacTodawmin JoKyMeHT HocUT MHOpMaUnoHHbIM xapaktep, n MKI'P He npeanaraeTcs
noaTeepXaaTb UNU NPUHUMATL BblOpaHHbIe TEPMUHBI UK UX NpeanaraemMble onpeneneHuns.

7. MKTP npednazaemcs npuHsime

K ceedeHuro Hacmosiuuti OoKyMeHm u
MPUIIOXKEHUE K HEMY.

[MpunoxeHue cnenyert]
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rMOCCAPWI OCHOBHbIX TEPMUHOB, OTHOCALLMXCA K MHTENNEKTYANBHOWM
COBCTBEHHOCTU M TEHETUYECKMM PECYPCAM, TPAOVUMOHHBIM 3HAHNAM A
TPAONUNOHHBIM BbIPAXEHUAM KYIIbTYPbI

.D,OCTyn U coBMeCTHOe noJib3oBaHue Bbirogamum

KoHeeHuyus o buonoauveckom pazHoobpasuu (1992 r.) npeanuceiBaeT «CnpaBeanMBoe U
paBHONpaBHOEe pacnpeneneHne bnar, BO3HMKAKLWNX B pesynbTaTe UCNONb30BaHUs
reHeTMYeCKUX PecypcoB, BKIOYasa NyTeM COOTBETCTBYIOLLEro JOCTYNa K HUM U
COOTBETCTBYIOLLEN Nepeaaydm CBA3aHHbIX C HUMW TEXHOMOIMI, Y4UTbIBast BCe Npasa Ha 3Tu
pecypcbl U TEXHOMNOrMK, a TaKke NyTemM COOTBETCTBYOLLEro hnHaHCUpoBaHusa» (ctates 1).

Haeodickuli npomokon peaynuposaHusi docmyrna K 2eHemu4ecKuM pecypcam U CO8MECMHO20
ucrosib308aHusi Ha cripaeednueoll U pagHoUl OCHoge 8b1200 Om UX fpumMmeHeHuUs1 K KoHeeHuuu o
buonoauyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha «obecnedYeHne COBMECTHOrO
MCNoNb30BaHMs Ha crpaBeasIMBO U paBHOW OCHOBE BbIFrOf4 OT MPUMEHEHUS FEHETUYECKNX
pecypcoB, B TOM 4ucrie nyteMm obecneyeHrs Hagnexallero 4ocTyna K reHeTU4ecknm pecypcam
W Hagnexawen nepefadm COOTBETCTBYIOLLMX TEXHOMOMIA, Y4NTbIBASA BCE MpaBa Ha AaHHble
pecypcbl U Ha TEXHOMNOMMM, U MYTEM Hagnexallero UHaHCUpOBaHUS, COAENCTBYS Taknum
o6pa3omM coxpaHeHMo BMONorM4Yeckoro pasHoobpasmsa U yCTOMYMBOMY UCMOSb30BaHMIO €10
KOMMNOHeHTOB». B cooTBeTCTBMM CO cTaTben 3 MNMpOTOKON «NPUMEHSETCH Takke K
TPAOULMNOHHBIM 3HAHMSM, CBA3AHHbLIM C FTEHETUYECKMMN pecypcamm, B paMkax cdepbl
pencteust KoHBeHUUN 1 K BbIrogam OT NPUMEHEHUS TaKUX 3HAHUIAY.

B oTHOLLEHMMN pacTUTenbHbIX rEHETUYECKMX PECYPCOB Af1S NPOU3BOACTBA NPOAOBONBLCTBUSA U
CenbCcKoro xossanctea MexdyHapodHbil A02080p O pacmumerbHbIX 2eHeMUYeCKUX pecypcax
0ns npoussodcmea npodoeosibcmeusi U 8e0eHUsT cerlibCKo20 xo3sticmea NpoaoBonbCTBEHHON
N cenbckoxosancteeHHon opraHu3auum (PAO) npegycmaTpmBaeT B cTatbe 1 «cnpaBeanveoe u
paBHOMNPaBHOE pacnpenerneHne Bbiros, CBA3aHHbIX C UX MCNOMNb30BaHMEM, B COOTBETCTBUN C
KoHBeHuuen o buonormyeckom pasHoobpasuu, B LensaxX YCTOMYMBOro pasBUTUS CeMNbCKOro
X035ICTBA U HaAEXHOro obecrneveHnsi NPOAOBONLCTBUSI».

B ctaTtbe 1 peweHuss Ne 391 AHOckoz0 coobuwecmsa o pexxume docmyra K 2eHemu4eCcKUM
pecypcam (1996 r.) TEpMUH «OOCTYN» ONpeaensieTCa Kak «Nosfly4eHne u Mcnosnb30oBaHmne
reHeTUYECKMX PECYPCOB, COXpaHAEMbIX in situ n ex situ, X NOBOYHBLIX NPOAYKTOB U1, ECNN 3TO
NPUMEHMMO, UX HEMaTepUarnbHbIX KOMMOHEHTOB, Cpeaun NPoYero, Anst Hay4YHo-
nccnegoBaTesnbCKUX Lienen, BUonornyeckon passenkm, COXpaHeHus, NPOMbILLITEHHOrO
NPUMEHEHUS N KOMMEPYECKOTO UCMOMb30BaHNSI».

Bbirogbl MOryT BKMOYaTh A€HEXHbIE U HEAEHEXHbIe BbIrogbl, B TOM YMCHe, HO He
NCKMIOYUTENBHO, Te, YTO NPUBEAEHLI B NPUNOXEHUM kK Hazolickomy npomokosny'. K aTanam,
CBSI3aHHbIM C NONy4YeHMeM A0CTyna K reHeTU4ECKMM pecypcam 1 COBMECTHbIM
MCNONb30BaHMEM BbIrof, MOryT OTHOCUTLCA AeATeNbHOCTb, NpeaLWecTBYOLLas NonyyYeHu o
JoCTyna, Hay4Hble uccneaoBaHns 1 pa3paboTku, CBA3aHHbIE C reHeTUYECKUMI pecypcamu, a
TaK)KeZVIX KOMMepYecKoe Mnn NHoe UCNonb3oBaHWe, BKIoYas COBMECTHOE UCMONb3oBaHMe
BbIrog”.

Haroiickuii npoTokon perynvpoBaHusi 4OCTYyNa K reHeTU4eCKUM pecypcamM 1 COBMECTHOTO UCMONb30BaHUs Ha
crpaBeanIvBO U PaBHOWM OCHOBE BbIrOA OT UX NPUMeEHeHUst K KoHBeHLMKU 0 Bronornyeckom pasHoobpasuu,
NyHKT 4 cTaTbh 5.

BoHHCKMe pykoBoasLLME NPUHLMMBI N0 0GECNeYeHnI0 OCTyNa K reHETUYECKUM PecypcaM U COBMECTHOMO
MCMOMNb30BaHUs Ha CNPaBEeAIMBON U PaBHOW OCHOBE BbIrof OT UX NPUMEHEHUS], MyHKT 23.



WIPO/GRTKF/IC/26/INF/8
MpunoxeHwue, cTp. 2

ApanTtaums

AfanTaumen SBNsSieTCA akT nepefenku paHee CyllecTBOBaBLUEro nponsseaeHus (byae 1o
OXpaHSeMOoro unu aBnstoLLerocs o6LecTBeHHbIM AOCTOSTHUEM) UK TPaAULMOHHOIO
BbIPaXeHNs KynbTypbl C LeNblo, OTIMYHOW OT TOM, KOTOPOW OHO CIYXXMNO NepBOHaYarnsHo,
BeAYLLUIA K NOSIBMEHNIO HOBOTO NPOU3BEAEHUS, FAe coeanHEeHbl dNeMeHThbl paHee
CYLLeCTBOBaBLUEroO NPOM3BeaeHUs N HOBbIE 3NIEMEHTbI, MPUBHECEHHbIE B pe3dyrnbTaTe
nepenenkn®. Cratbs 12 bepHckol KoHseHUuu 06 oxpaHe umepamypHbIX U XyOOXeCmeeHHbIX
npoussedeHudi (1971 r.) npegycMaTpmBaeT, YTO aBTOPbI NUTEPATYPHBIX U XYO0XKECTBEHHbIX
Npou3BeaeHU NONb3YTCA UCKMIYMTENBHBIM NPaBOM paspeluaTb aganTtaumm, apaHKMpoBKU U
Apyrie nepeaenku ceoux npousseaeHnin. CornacHo opuanyeckomy criosapto bnaka®,
BNagenblibl aBTOPCKOro npaea o06naaatoT UCKMHYMTENbHBIM NPaBoOM OCYLLECTBMATL Ha OCHOBE
oXpaHseMoro nNpousseaeHns NoaroToBKy NPOU3BOAHbLIX NMPOU3BEAEHUA UK Nepenenok.

OpobpeHue 1 yyacTme

OO6LLenpunHATOro onpeaeneHns 3Toro TEpMMHa He CyllecTByeT. B 04HOM M3 KOHTEKCTOB Obifo
BbICKa3aHO NpearioxeHne, YTo, HECMOTPSI Ha Ucrnonb3oBaHue B ctatbe 8(j) KoHeeHyuu o
buonoauyeckom pasHoobpasuu (1992 r.) BolpaxeHus «C o4obpeHns 1 Npu y4acTumy, B
PasnnyHbIX PELLEHNUsIX, KacatoLmMXcsi cTaTbu 8(j), STOT TEPMUH NCTOMNKOBLIBAETCS B 3HAYEHUM

«npeaBapuTensHoe 060CHOBaHHOE cornacue»’.

COOTBeTCTByIOLIJMe TpaaAULUNOHHbIE 3HaHUA

B nyHkTe 2 (a) cTaThu 1 gokymeHTa «Bknag cTpaH-eQUHOMBILLNEHHUL, B LIENW U NPUHLMNbI
OXpaHbl FEHETUYECKUX PECYPCOB U NPeABaPUTENbHbINA NPOEKT CTaTen N0 OXpPaHe reHeTUYECKNX
pecypcoBy (WIPO/GRTKF/IC/19/11) npuBoanTcsa cneayowiee onpeaeneHue
«COOTBETCTBYHOLLMX TPAANLMOHHBIX 3HAHUN»: «3HAHWS, KOTOPbIE HOCST AMHAMMWYHbIN U
pasBMBaIOLLNICA XapakTep, BO3HUKAIOT B TPAAULMOHHOM KOHTEKCTE, KOJNIEKTUBHO
COXPaHAKTCH M NepeaatTcs N3 NOKONIEHUS B MOKONEHNE, B TOM YUCHIE, HO HE UCKITIOHYUTENBHO,
HOY-Xay, HaBblK/1, MHHOBALIMK, MPAKTUKA U MO3HAHWSI, PACMPOCTPaHAOLLMECH HA reHeTUYeCKme
pecypcbli».

BeHedumumapbl oxpaHbl

O6LEeNpPUHATOro onpeaenieHnst 3Toro TEpMHa He CylecTByeT. TeM He MeHee MHorne
3aMHTEPECOBaHHbIE CTOPOHbLI OTMEeYasnu, YTo NPOUCXOXAEHWE U BliafeHne TpaanuMOHHbIMU
3HaHUAMW 1 TPAOAULIMOHHBIMUN BbIPaXXeHUAMU KyNbTYpbl, Kak NPaBumno, cynuTaeTcs
KONNEKTUBHbIM, MO3TOMY NtoOble NpaBa ¥ MHTePEChl MPUMEHUTENBHO K 3TOMY NPOAYKTY
JOIMKHbI NpUHaAnexath obLuHam, a He oTaenbHbIM nNuuaMm. OOHaKo B HEKOTOPbIX Crydasx
oTAEnNbHblE NNUA, Takne Kak TPaAULMOHHBIE LIENUTENMW, MOTYT CYUTATLCA HOCUTENSIMU
TPAAULIMOHHBIX 3HAHUI UMK TPAOULIMOHHBIX BLIPAKEHUIA KyMNbTypbl 1 6eHedurLmnapamm oxpaHbi®.

HeKOTOpre HaUuWOHalbHbIE N perMoHalibHble 3aKOHbI 06 OoXpaHe TpaaMLUNOHHbLIX 3HaHUN 1
TpaaNUMNOHHBbIX Bblpa)KeHVIVI KynbTypbl HAAeNAKT nNpaBamMn HenocpeacTtsBeHHO
COOTBETCTBYHOLLIME HAPOOHOCTU U 06LWwmHbI. Bo MHOrmMx cnydyadax npaBaMun HagendeTca
I'IpaBI/ITeJ'IbCTBeHHbIﬁ opraH, npuyem 4acTo npeagycmaTpmBaeTCad, 4TO NOCTYyNNeHnAa oT

8 My6nukauma BONC «PykoeBoacTeo BOUC no goroBopam B 0651acT aBTOPCKOro Npaea Y CMEXHbIX Npas n

"noccapuii TepMUHOB NO aBTOPCKOMY NpaBy U cMexHbIM npaBam», BOUC, cTp. 264.

B naHHOM gokymeHTe ncnonb3yeTcs 8-e n3gadue nog pes. bpanada A. MapHepa.

PekomeHaaumm, BbIHECEHHbIE yHaCTHMKaM NeperoBopoB — NpeacTaBuTensam ctpaH Adpuku Ha Btopom
NOAroTOBUTENBbHOM COBELLI@HUN KOPEHHBIX HAPOAO0B U MeCTHbIX 06LwnH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okta6psa 2010 r.

6 OTt4eT cemHaguaton ceccun Komuteta (WIPO/GRTKF/IC/17/12).
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npeaocTaBneHnsa npaB Ha UCNOoSib30BaHME TPAOULMOHHBIX 3HAHUI U BbIpaXXeHUI KynbTypbl
NPUMEHAITCA Anda peanun3auunn nporpamMmv B obnactax O6pa3OBaHI/1FI, yCTOVI'—IMBOFO pa3BnTUA,
HaLMOHAaNbHOro Hacnegus, counanbHoro obecneyeHns unm KynbTypbl.

B xope obcyxaeHuin aToro Bonpoca 6bi10 0TMEYEHO, YTO AaHHbI TEPMUH MOXET BKITHOYaTb
KOpPEHHble Hapobl, KOPEHHbIE OOLUHBLI, MECTHbIE OBLLMHbI, TPaAWULMOHHbIE OBLLNHBI,
KynbTypHblE OOLLMHbI, HAUWW, OTAEMbHbIX AL, TPYMMbl, CEMbU U MEHBLUMHCTBA.

Buonorun4yeckoe pasHoobpasue

B ctaTtbe 2 KoHeeHyuu o 6uonoaudeckom pasHoobpasuu (1992 r.) TepmuH «bronoruveckoe
pasHoobpasve», YacTo coKpallaeMblii Kak «GropasHoobpasmey, onpeaenseTcs kak
«BapunabenbHOCTb KUBbIX OPraHM3MoB U3 BCEX UCTOYHMKOB, BKItOYas, cpean Npoyero,
Ha3eMHble MOpPCKMe N NHble BOOHbIE 3KOCUCTEMbI U 3KOJNTOrm4eckmne KomMnreKkebl, YacTbio
KOTOPbIX OHM SIBMISIOTCS; 3TO NOHATME BKNOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMOamMm 1 pasHoobpasme 3KOCUCTEMY.

Buonorunyecknm marepuman

OT10T TepMuH onpegenseTcs B Jupekmuge Egpornelicko2o coro3a o rpasosoll oxpaHe
buomexHorio2udecKkux uzobpemerull Kak «MaTepuan, coaepXKallmin reHeTUYECKYH
MHGOPMAaLMIO 1 CNOCOBHLIM HA CamMONpPON3BOACTBO MW BOCNPOM3BOACTBO B BMONOrMyeckom
cucteme»’. B cooTBeTcTBUM ¢ Kopekcom denepanbHbix npaeun CLUA aTo TepMuH BkitovaeT
«maTepman, cnocobHbIN K NPAMOIA UMK HenpaMoil ayTopennukauun»®. B KoHeeHuuu o
buonozauyeckom pasHoobpasuu (1992 r.) ncnonb3ylTca TEPMUHBI “OMonorniyeckmue pecypcehbly,
«FEHETUYECKUA MaTepuran» N «reHeTU4ecKne pecypcbl».

Buonoruyeckue pecypchbl

Kak onpepnensietcst B ctatbe 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.), aToT
TEPMUH «BKITHOYAET reHeTUYecKMe pecypcbl, OpraHMaMbl UK X H4acTu, NONyNALUM nu nodble
apyrme 6noTnyeckme KOMNOHEHTbl SKOCUCTEM, UMEIOLLME (DaKTUYECKYIO UM NOTEHUMArbHY0
Nones3HOCTb UMW LIEHHOCTb Ans YyenoseyecTtsay». [103TOMy reHeTU4eckue pecypcbl COCTaBNAT
OfHy KaTeropuo 61UoNorM4ecKnx pecypcos.

B ctatbe 1 peweHuss Ne 391 AHOckozo coobuecmesa o pexume docmyrna K 2eHemu4YeCKUM
pecypcam (1996 r.) aTOT TEPMUH OnpeaenseTcs Kak « MHOUBUAYYMbl, OPraHU3Mbl UMK NX YacTu,
nonynsumMm unm nodsble GUOTUYECKNE KOMMOHEHTbI, UMEILLME LIEHHOCTb UMK pearbHY Unm
NoTeHUManbHyo NoNe3HOCTb, KOTOPbIE COAEPXAT FrEHETUYECKUE PECYPCHI UMU UX NOBOYHbIE
NPOOYKTbI».

BuotexHonornyeckne nsodpeteHus

OTOT TEPMUH onpegenseTcs B AMPeKTUBe Egporelickoeo coro3a o rnpasoeoll oxpaHe
buomexHoro2udeckux uzobpemeHuli Kak «M306peTeHns, KOTOpble KacarTcs NPOAYKTa,
COCTOSILLErO U3 UNN coepKallero 61onornyecknin matepmarn Unm NpoLecc, ¢ MOMOLLbIO
KOTOporo GUonorvyeckni MaTepuan NPoM3BoOANTCS, NepepabaTbiBAETCs UMK UCTIONb3YeTCs» .
BroTexHonornyeckme n3obpeTeHns AenaTcs Ha Tpy KaTeropun: nNpoLecchl Co3aaHns u

Cratba 2.1(a) Avpektusbl 98/44/EC EBponelickoro napnamveHTta n Coseta EBponbl oT 6 nona 1998 r. o
npaBoBOW OXpaHe BUOTEXHOMOrNYeckMX N3obpeTeHnn

Paspnen 1.801 rnasbl 37 Kogekca ®enepanbHbix npasun (CFR) n PykoBoacTso no npoueaype nateHTHon
akcnepTtunabl BMT3 CLUWA (MPEP): 2403.01.

Cratba 3.1 Oupektnsbl 98/44/EC EBponeickoro napnameHta u Coseta EBponbl o1 6 utons 1998 r. o
NpaBoOBOW OXpaHe BUOTEXHONOrM4Yecknx n3obpeTeHnn
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MOAMDUKALIMM XMBbIX OPraHN3MOB 1 BMONOMMYECKOro MaTepuana, peaynbTaThl Takux
NPOLIECCOB 1 UCMOMb30BaHMe Taknx pesynstaTos'’.

BuotexHonorus

B ctatbe 2 KoHgeHyuu o buonozuyeckom pazHoobpasuu (1992 r.) 3TOT TEPMUH onpeaenseTcs
Kak «J1t060on BMA TEXHONOMN, CBA3AHHbIN C UCNOMNb30BaHMEM BMONOrMYECKNX CUCTEM, XKMBbIX
OpPraHM3MOoB MNN NX NPOU3BOAHBIX ANS M3rOTOBEHNS UMM M3MEHEHWS NPOAYKTOB 1N
NPOLIECCOB C Liefbio UX KOHKPETHOIo Ucnonb3oBaHusay. B Haeolickom npomokone
peaynupoeaHusi 0ocmyrna K 2eHemu4eCcKUM pecypcam U COBMECMHO20 UCO0Mb308aHUS Ha
cripasednueol U pasHoUl 0CHO8e 8b1200 0OM Ux rpumMeHeHus1 K KoHeeHUuUuU o buosioeu4yeckom
pasHoobpasuu (2010 r.) ucnonb3yeTcsl TaKoOe e onpeaerneHne, Kak B ctatbe 2.

B cooTtBeTCTBUM C 3asBneHnemM NpoaoBONbLCTBEHHON U CENbCKOXO3ANCTBEHHOW OpraHn3aumm
(PAO) no 6uotexHonorum ot 2000 r.: «[pn NogoBGHON LWMPOKOW MHTepnpeTauun, onpeaeneHe
OMOTEXHONOIMM OXBATUT MHOTME METOAbI U TEXHONOMNU, KOTOpblEe 0ObIYHO MCMOMb3YOTCH B
CenbCKOM XO34MCTBE U NPOM3BOACTBE NPOAOBONbLCTBUA. [1py MHTepnpeTaumm B y3KOM CMbICIE,
KoTopad paccmaTpmBaeT Tofbko HoBble MeToabl [HK, monekynspHyto 6uonoruto u
penpoAYKTUBHbIE TEXHOMOrMK, onpeaeneHne GOTeXHONOrMn oxBaTtbiBaeT pAa PasfnyHbIX
TEXHOJOMMI, TaKMX, Kak reHHasi HXXeHepus U nepegadya reHos, pacwmdpoeka [JHK v
KIIOHMPOBAHWE PACTEHUI U KUBOTHBLIX» .

TepMmuH «coBpemMeHHas BuoTexHonorMa» TaKke onpegensierca B ctatbe 3 KapmaxeHcKo20
rnpomokona o buobesonacHocmu Kk KoHeeHyuu o buornozau4yeckom pasHoobpasuu, KOTOpbI Oblin
npuHAT B 2000 r., KaK «NPUMEHEHME: @) METOAOB in Vitro C UCNONb30BaHMEM HYKIIENHOBbBIX
KMCMOT, BKNOYast peKOMBUHaHTHYIO Ae30KCupuboHyknenHosyto kucnoTty (OHK) u npamyto
WHBEKLMIO HYKIEMHOBBIX KUCIOT B KMETKW UKW OpraHensibl, unn b) MeTogoB, OCHOBaHHbIX Ha
CMUSIHWKN KNETOK OPraHn3MoB C pa3HbiM TAKCOHOMMYECKUM CTaTyCOM, KOTOPbIN No3BonseT
npeoaoneTb eCTeCTBEHHbIe hU3MONOrM4eckme penpoayKTUBHbIE NN PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE He ABMNAKTCA MeToAaMu1, TPaAULNOHHBIMU ANS BbIBEAEHUSA U CenekLmmny.

OpraHunsaums aKoHOMUYECKoro coTpyaHnyecTtsa v pas3sutua (O3CP) ncnonb3yet HamepeHHO
LUMPOKOE onpeaeneHne, oxBaTbiBaloLLEe BCIO COBPEMEHHYIO BMOTEXHOSOIMIO, @ Takke MHorne
TPagULNOHHBIE UNW NOrpaHNYHble BUAbl AesTenbHocTU. K BuoTexHonormm oTHocuTCs
«MNPUMEHEHNE HAYKM N TEXHUKM K XXMBbIM OpraHM3mMam, a Takke K UX 4acTsam, NpoayKTam 1
MOLENAM, C LIENb0 U3MEHEHUS XMBbIX UM HEXMBbLIX MaTepManoB A5 CO3aHNst 3HaHWN,
TOBAPOB W yCryr» B COMETAHUN C NepedYHeEM BMOTEXHONOTMYECKNX METOA0B, BKIOYAIOLLNX,
Cpeam NpoYero, TEPMUHbI «FEHHAsH MHXXEHEpPUA», «hepMeHTaumsi C NCNOfb30BaHNEM
BuopeakTopay, «reHHasi Tepanua», «6MoMHMOpPMaTUKa» 1 «KHaHOBMOTEXHONOTUSAY 2,

BoHHCKMe pykoBoAsiliMe NPUHLMUMLI N0 o6ecnevyeHUIo 4oCTyNna K reHeTUYEeCKUM
pecypcam u COBMeCTHOro UCNofb30BaHUsA Ha cnpaBeanMBOM U paBHOW OCHOBE BbIrog
OT UX NPUMEHEHUSA

BoHHcKkue pykosodsuue npuHUyursi no obecrneyeHuro docmyra K 2eHemu4yecKumM pecypcam u
COBMECIMHO20 UCI0/1b308aHUSs Ha cripasednueoll U pagHol OCHO8e 8bI1200 OM UX MPUMEHEHUS
Ob1nmn npuHATel B 2002 1. KoHdepeHumen CtopoH KoHgeHuuu o buonoasudeckom pa3Hoobpa3suu
ONs pykoBOACTBa B peanusalmm COOTBETCTBYHOLLNX nonoxeHun ctaten 8(j), 10(c), 15, 16 n 19
KoHBeHUMK, Kacalowmuxcst 4OCTyNna K reHeTUYEeCKUM pecypcamM U COBMECTHOTO MCMOSb30BaHNS

10 CMm. nokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

M 3aasnenne ®AO o GruoTexHonormu, goctynHoe Ha: http://www.fao.org/biotech/stat.asp.

12 Cwm. onpepgeneHue v NosHbIi NepeyeHb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.
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BbIroA. PykoBogsiLLe NpUHLMMBLI HOCSIT A06POBOSbHBIN XapaKTep 1 afpecoBaHbl LUMPOKOMY
KpYry 3aMHTEpecoBaHHbIX CTOPOH'>. OHM 0XBaTbLIBAIOT NPOLEAYPHbIE N PErMamMeHTUpYyioLLme
acrnekTbl, B YaCTHOCTW, NpefBapuTENbHOE 060CHOBAHHOE COrmacue, v ONpeaensioT AeHeXHbIe
1 HeaeHexHble hopMbl Bbiroa .

MexaHn3m nocpegHunyecTBa

B cootBeTcTBUM € ncnonbdyembim MNporpammori OOH no okpyxatowien cpeae (KOHEIM)
rmoccapuem, MexaHu3m nocpeaHMyecTsa — 3TO MeXaHU3M, KOTOPbIA UCNOMb3yeTca ANg
COAENCTBUA 1 yNpoLLeHWs oOMeHa nHdopmMauuen nnm NnpoBeaeHns onepauun cpeau
MHorouncnieHHblx CTopoH'. MexaHnam nocpeaHnyecTsa KOHBEHLMN O GUONOrMYecKom
pasHoobpasum (1992 r.) 6bin co3gaH B cOOTBETCTBUM € NyHKTOM 3 cTaThk 18 KoHBeHumu. Ero
Lenb 3aknioyaeTcs B CyLL,eCTBEHHOM COAeNnCcTBUMN peanusauumn KoHBEHUMM nyTeM NooLLpeHns 1
obneryeHns Hay4HO-TEXHNYECKOro CoTpyaHnyecTa cpeam CTOPOH, ApYrnx NpaBUTENLCTB U
3aMHTEpPecoBaHHbIX Cy6bekTos .

KoonduvumpoBaHHble TpaaULMOHHbIE 3HAHUSA

«KoandmumpoBaHHbIe TPaAMLMOHHBIE 3HAHUA» OTHOCATCS K «TPAAMLMOHHBIM 3HAHUAM,
KOTOpblE BOMJIOLEHbI B CUCTEMATUYECKON M CTPYKTYPUPOBAHHON (hOopMe, NMO3BOSIAIOLLEN
ynopsiio4vBaTh, OPraHn3oBbIBaTb, KNaccuduLumMpoBaTh 3HAaHWS U pacnpeaensiTe Ux no
KaTeropuam Tem UMM MHLIM crocoBom» '’

B vacTtHOCTH, B 06nacTu TpaguumMoHHOM MeauumHbl ['pynna cneumanncToB No HETPaAULIMOHHON
mMeguuuHe BcemupHown opraHunsaumm 3gpasooxpaHerus (BO3) npoBoauTt pasrpaHmyeHve
mexay (a) kodughuyuposaHHbIMU CUCTEMaMMN TPaAULMOHHOW MeAULMHBI, KOTOPbIE Oblnu
NMMCbMEHHO PAaCKPbIThbl B APEBHUX CBSILLEHHbIX TEKCTAaX U NMOMHOCTbIO OTHOCATCA K cdhepe
06LLEeCTBEHHOrO AOCTOAHUSA, KakK, Hanpuvep, altopseaa, NonyyYmMBLIas packpbiTue B APEBHNX
CaHCKPUTCKNX TEKCTax' > Unu TpaauumoHHas kutanckas meauumHa (TKM), nonyumsiuas
packpbITUE B APEBHEKNTANCKMX MEAMLIMHCKNX TekcTax ' *; 1 (b) HekoduguyuposaHHbIMU
TPaAULMOHHLIMA MEANLUHCKUMU 3HAHUSAMU, He 3adPUKCUPOBaHHBIMU MUCbMEHHO U BO MHOTUX
cnyyasix He Mony4valoLmMm PacKpbITUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NOKONEHUs B
nokoneHue B yCTHOM Tpaamumn. Tak, Hanpumep, B KOxHon A3nn KoanduLMpoBaHHbIE CUCTEMBI
3HaHUI BKNOYAKOT MEOULIMHCKYIO CUCTEMY atopBeabl, KOAUMULMPOBAHHYIO B 54 aBTOPUTETHbIX
KHUrax aiopBefbl, CUCTEMY CUAOXO0B, KOAMMULMPOBAHHYO B 29 aBTOPUTETHbLIX KHUrax, u
TPaAMLMIO YHaHN TMB6, KOANULIMPOBAHHYIO B 13 aBTOPUTETHLIX KHUrax>.

Cwm. BoHHCkune pykoBoasLume npuHunnel, ctaten 1, 7(a) n 17-21.

Cm. BoHHCKkMe pykoBoasiLMe NpuHUMNLI, cTatbn 24-50 n npunoxenwe Il

UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nveetcs Ha:
http://www.unep.org/delc/portals/119/Glossary_terms%20_for_Negotiators_MEAs.pdf.

HononHuTtenebHas nHdopmaumnsa goctynHa Ha: http://www.cbd.int/chm/.

Cnncok 1 KpaTkoe TeXHUYECKoe NOSICHEHNE PasnnYHbIX (OPM, B KOTOPbIX MOXHO HalTW TPaaULMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MNMpunoxeHus.

Alopsena npefcrasnseT cobon koaudLMPOBaHHY CUCTEMY TPaAULMOHHOW MeANLMUHBI, MONYYUBLLYIO
NUCbMEHHOE pPackpbITUe B BEAMYECKNIA NEpUOA, BO BPeMs COCTaBMNeHUs apmusMm TEKCTOB YeTbipex Beq
(1500-1800 rr. go H.3.). Hanbonbluee Yncno ynoMmmHaHum o Hew BCcTpeyaeTcsa B Puzeede n Amxapeasede.
CucTtema TpagMUMOHHONM KATaNCKON MeauUmMHbl Bbina naHadansHo koanduumpoBaHa n NMCbMEHHO pacKpbiTa
B Tpakmame XKenmozo umniepamopa — nepsom yHAamMeHTanbHOM, Knaccu4eckoM Tpyae, B KOTOPOM
3aknagbiBatoTca ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa Npodormkanach HECKOMbKO
cTonetun, ¢ 3 no 1 BB. 4O H.3.

KHurv Takvmx Tpaguumin, Kak alopsega, cuctema cuaaxoB U yHaHu Tb6, ynoMMHalOTCS B KavecTBe
aBTOPUTETHBIX MCTOYHWKOB B MepBom pasgene 3akoHa MiHaum 1940 r. 0 nekapCTBEHHbIX 1 KOCMETUYECKMX
cpenctBax Ne 23 (B peq. 3akoHa 0 nekapCTBEHHbIX U KocMeTudecknx cpeacteax 1986 r. Ne 71). Cm.
nepeyeHb CyLLECTBYIOLLMX OHMaHOBbLIX 6a3 AaHHbIX, coAepXKallmMx UHOPMaLMIo Mo JOKYMEHTaUUN B
obnacTtu TpaguumoHHbix 3HaHui (WIPO/GRTKF/IC/3/6), nyHkT 8. Cwm. Takke Karin Timmermans un Togi
Hutadjulu, Cornawenne TPUMNC n dpapmauesTnyeckne npenapatbl: OTyeT cemmHapa ACEAH no Bonpocam
Cornawenus TPUMC un ero BnMaHua Ha hapmaueBTUYECKYO NPoayKUmMIO, CTp. 45.

20
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MpoBoguTCSA eLe ogHO pasrpaHuyeHne, a UMEHHO mexay (i) TPaaUUMOHHBIMU 3HAHNUSIMMU,
KoTopble kKoanduumMpoBaHsbl, T.€. UMEIOT BOMSIOLWEHNE B MMCbMEHHOWN hopMe, U KoTopble
OTHOCATCS K cdrepe 0OLEeCTBEHHOIO AOCTOSIHUA, U (i) TPAANUMOHHBIMW 3HAHUSIMW, KOTOPbIE HE
KOAMULMPOBAHbI U ABNAIOTCS YaCcTbo YCTHON TPaanLmMM KOPEHHBbIX o6wuH?'. B OOKYyMeHTe
«Cnuncok 1 kpaTkoe TeEXHUYECKoe MOSICHEHNE PasfMyHbIX (POPM, B KOTOPbLIX MOXXHO HaMTU
TpaguumnoHHele 3HaHuay (WIPO/GRTKF/IC/17/INF/9) npuBoanTtcs 4ONONHUTENBHOE
obcyxaeHve KoanmumpoBaHHbIX TPaAULUMOHHbBIX 3HAHUIA N HeKoANULIMPOBAHHbBIX
TPaAULMOHHbIX 3HAHUIA.

KoHcynbTauum

CornacHo ropnan4yeckomy crnoBsapro bniaka, KOHch'IbTaLI.I/leIZ ABINAETCA aKT o6pau_1eH|/m K
KaKOMy-J'IVI6O My 3a COBeTOM UInn C Uenblo y3HaTb MHEHME 3TOro nuua.

B 04HOM 13 UCTOYHUKOB yKa3blBaeTCs, YTO KOHCYNbTauus o3HavaeT npouecc obmeHa
MHEHVSIMU 1 MHpopMaumen. OTOT NPoLLeCC He ABNAETCS O4HOCTOPOHHUM, a npeanonaraet
COBMECTHOE MCNOSb30BaHWEe 3HaHUA 1 MHEHUIR. «KoHCynbTauns» o3HavaeT COTPYAHNYECTBO,
O3HaKoMIleHne C MHEHNEM ,ElperIZ CTOPOHbI N AeATENTbHOCTb B COOTBETCTBUN C 3TUM.
CornacHo OPYrMM UCTOYHUKaM, NPUMEHUTESIbHO K KOPEHHbIM 06IJJ,I/IHaM npouecchl
KOHCYyrnbTauun 1 NONyYeHUs COornacus HOCAT B3aUMOCBS3aHHbIN xapakTep. Nocpeactsom
KOHch'IbTaLI,MI7I nonb3oBaTtenn — TpeTbU nNnua MoryTt I'IpVII7ITVI K MOHUMaHWUIO TOro, 4YTO Tpe6yeTc;|
AN MONyYeHns Cornacus 1 oT KOro OHO AOMKHO MCXOAUTb, a nuua, NnpefocTaBnsaoLme
cornacume, MoryT fyylle yCHUTb, Ha YTO MMEHHO OHW NPeaoCTaBNAT CBOe cornacue™.

Koneeruyusi Ne 169 MexdyHapoOHou opeaaHu3ayuu mpyda (MOT) o kopeHHbix Hapodax u
Hapodax, eedywux rniemeHHol obpas xu3Hu (1989 r.), rmacuT, YTo KOHCYNbTaLUKN NPOBOOATCSH
«000poCcoBECTHO 1 B hopme, COOTBETCTBYHOLLEN OOCTOATENBLCTBAM, C LIENbI AOCTUXKEHUS
JOrOBOPEHHOCTMN UMK COrflacus B OTHOLLEHUW npeanaraemblx Mep» (MyHKT 2 cTaTbu 6).

KoHBeHUus o 6uonorn4eckom pasHoobpasum

KowneeHruyus o buonoauvyeckom pasHoobpasuu (KBP) — mexxayHapooHas KOHBEHUMS, NPUHATasN B
nioHe 1992 r. B xoge KoHdepeHuun OOH no okpyxatoLLen cpeae u pa3BuTUO, COCTOSIBLLENCS
B Puo-ge->Kanenpo, bpasunus. B cootBeTCcTBMM CcO cTaTben 1 uensmm KoHBEHLMM SBRSOTCS
«COXpaHeHWe BUonornyeckoro pasHoobpasmns, yCTon4ymBoe UCMNOMb30BaHNE Er0 KOMMNOHEHTOB U
COBMECTHOE MOSy4YeHne Ha cripaBeasiMBoON 1N paBHOW OCHOBE BbIrof, CBA3aHHbIX C
NCNONb30BaHMEM rEeHETUYECKNX PECYPCOB, B TOM YMCIe NyTEM NpeaocTaBneHnst HeoOXxoanmMoro
AOCTyna K reHeTUMECKMM pecypcam U NyTeM Haanexallen nepegayn CooTBETCTBYHOLLMX
TEXHOJIOMNI C y4ETOM BCEX NPAB Ha TakMe Pecypchbl U TEXHOSOMMHN, a TaKkKe MNyTeM OOTHKHOro
uHaHcmpoBaHuay. Ona BcTynuna B cuny 29 nekabps 1993 r.

CTpaHa NpoUCX0XOEHUS reHETUYECKUX PecypcoB

B cooTtBeTcTBUM CO cTaThen 2 KoHeeHyuu o buonioaudyeckom pasHoobpasuu (1992 r.) «ctpaHa
NPOUCXOXOEHNSI TEHETUYECKMX PECYPCOB» O3HAYaeT «CTpaHy, koTopas obnagaeTt aTumm
reHeTU4eCcKMMM pecypcamm B yCnoBusx in-situ». [pyrve onpegeneHns BKNoYaoT
reHeTU4eckme pecypchl B yCroBusix ex-situ. Hanpumep, ctpaHa npoucxoxaeHus
onpegensietcs B ctatbe 1 peweHus Ne 391 AHdckoeao coobuecmsa o pexume docmyna K
eeHemuyeckum pecypcam (1996 r.) kak «CcTpaHa, KoTopast 0bnagaeT reHeTU4ECKNMMU

Beictynnexune generaumm KaHagbl. Cwm. Otyet BTopon ceccumn (WIPO/GRTKEF/IC/2/16), nyHkT 131.
Teppu Axke’ [ymu u npasuna — pykogodcmeo KuHemamozpaghucma rno 83auModelicmeuro ¢ KOPeHHbIMU
Hapodamu, ux Kynbmypol u KoHuenuusmu, cTp. 51.
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pecypcamu B yCroBusiX in-situ, BKMoyas Te, KOTopble, HaxoAsAch B YCNOBUSX in-situ, B
HacTosllLiee BpeMsl HAaxXOAATCA B YCINOBUAX eX-Situ».

CTpaHa, npeaoctaBnaowan reHeTn4eckume pecypchbl

B cooTtBeTcTBUM CO cTaThen 2 KoHeeHyuu o buosioaudyeckom pasHoobpasuu (1992 r.) «cTpaHa,
npeaocTaBnsAoLLas reHeTU4YeCKMe pecypcbl» 03HayaeT «CTpaHy, NMPeaoCTaBsAoLLYIO
reHeTu4eckme pecypcbl, CobpaHHble N3 UCTOYHMKOB in-situ, BKNOYas NONynsumMm Kak gUKNX, Tak
N 0JOMaLLHEHHbIX BUAOB, MO0 NonyyYeHHbIE N3 UCTOYHMKOB €X-Situ, He3aBMCMMO OT TOrO,
NPOUCXOAAT OHU N3 3TOW CTPaHbl UMK HETY.

KynbTypHas o6lwmHa

«CoupanbHas obLumHa» onpeaenseTca kak Kpernko CrnodYeHHas coupanbHas eauMHNLA, YreHbl
KOTOPOW UCMbITBIBAIOT CUTbHOE YYBCTBO €AMHCTBA M CONMMAAPHOCTM 1 KOTOopas OTnnyaeTcsa ot
ApYrVX OBLLUMH Hannuem coBCTBEHHO KynbTypbl MMM KyNbTypHOro o6pastia Nnbo BapnaHToM
POZOBON KynbTypbi®.

KynbTypHOe pasHoobpasue

B cooTtBeTcTBUM C KOHBEHUUel 06 oxpaHe u noowpeHuu pasHoobpa3susi ¢popm KyrbmypHO20
camosbipaxerus (2005 r.) OpraHmsauum O6beanHeHHbIx Hauun no Bonpocam obpasoBaHus,
Hayku u kynbTypbl (FOHECKO), kynbTypHOe pa3Hoobpa3ue o3HavdaeT MHoroobpasme dopm, ¢
MOMOLLIbIO KOTOPbLIX KyNbTYpbl FPYNM 1 06LLECTB HAXOAAT CBOE BblpaxeHne. 3Tu hopmbl
CaMOBLIPXEHNSA NepeaarTca BHYTPU rPYnn 1 0BLLECTB 1 Mexay HUMn*,

BbipaXkeHUs1 KynbTypbl

B KoneeHuuu 06 oxpaHe u noowpeHuu pasHoobpa3susi hopM KyrbmypHO20 CaMO8bIpPaxKeHUst
(2005 r.) Opranmnszaummn O6begNHEHHbIX Haumii no Bonpocam ob6pa3oBaHus, HayKu U KymnbTypbl
(FKOHECKO) BblpaxeHusi KynbTypbl onpeaensitoTcs Kak «Takne hopMbl CaMOBbIpaXKEHUS,
KOTOpble NPeACcTaBnsAT coboM pesynbTaT TBOPYECTBA OTAENBHBIX ML, FPyMn unm obLiecTs 1

KOTOpbIE MMEIOT KyNbTypHOE coaepKaHne»?>.

KynbTypHoe Hacnepgue

Insa uenen KoHeeHuuu 06 oxpaHe 8CeMUPHO20 KyIibmypHOZ0 U rpupo0HO20 Hacnedus
(1972 r.) Opranmnszaummn O6begnHeEHHbIX Haumii no Bonpocam obpasoBaHusi, HAyKn U KynbTypbl
(KOHECKO) kynbTypHbIM HacneamMeM CUMTaloTCA crieqyrolmne o0beKTbl, NePeYnNCrieHHbIE B
cratbe 1:
(a) mamsmHuku: npou3eedeHus1 apxumeKmypbl, MOHyMeHMarbHOU CKynbImypbl U
JKUBOMUCU, 371eMEHMbI UNu CMPYKMYypPbl apXeosi02u4ecKko20 xapakmepa, Hadnucu,
rewlepbl U epynrbi 371IEMEHIMO8, KOMOopbIe UMEMm 8bi0arouULyroCcs1 yHUBEepPCarlbHYO
UEHHOCMb C MOYKU 3PEHUST UCMOpPUU, UCKyccmea Unu HayKu;
(b) aHcambniu: epynrbl U30IUPOBAHHbLIX UlUu 06BbEOUHEHHbLIX CMPOEHUU, apxumeKkmypa,
e0UHCMEBO Uuriu C853b C nel3axkeMm Komopbix npedcmasisiom 8bi0aroulyrocs
yHUBepcarbHy UEHHOCMb C MOYKU 3pEHUST UCMOPUU, UCKyccmea unu HayKu;
(c) docmonpumeyamernsHbie Mecma: rnpou3eedeHus Yesioeeka usnu Co8MeCmHbIe
meopeHUs1 Yesioeeka U rnpupoldbl, a mak>e 30Hbl, 8K/0HYas apxeosioaudyecKkue

z I'IpoeKT rnoccapvsi, NpeanoXeHHbIN Ha CoBeLLaHUmM rpynnbl 3KCNepToB 13 HMﬂ,epﬂaH,ﬂ,OB, CO3BaHHOM 6rop0

HauunoxanbHon kommnceun Huaepnadgos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

MyHkT 1 cTateun 4 KoneeHuun KOHECKO 06 oxpaHe u noowpeHun pazHoobpasms hopm KynbTypHOro
camoBblpaxeHusi, 2005 r.

MyHkT 3 cTatbun 4 KoHeeHuun KOHECKO 06 oxpaHe u noowpeHun pazHoobpasms hopm KynbTypHOro
camoBblpaxeHusi, 2005 r.
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OocmonpUMeqameanb/e Mecma, npedcmaenmoLuue 6blaai0u4leCFl yHusepcarsibHyro
UEeHHOCMb C MOYKU 3PpeHUA ucmopuu, scmemuKku, 3mH+doJsioeuu usiu aHmporiosioguu.

KynbTypHas caMOObLITHOCTb

«KynbTypHasi camoBbITHOCTb» yKa3blBaeT HA HanNMyMe COOTBETCTBUSA MexXay obLmMHON —
HaLMOHAamNbHOW, 3THUYECKOM, A3bIKOBOM U T.4. — U €€ KyNbTYPHON XU3HbI0, a Takke Ha NpaBo
KaX/10/ OBLLMHBLI Ha COBCTBEHHYIO KyNbTypy?®. KoneeHuus Ne 169 MexdyHapodHoli
opezaHu3ayuu mpyda (MOT) o kopeHHbIX Hapodax u Hapodax, 8edyuux niemMeHHol obpas
JKU3HU 8 He3asucuMbix cmpaHax (1989 r.), rmacut, 4To NpaBuUTENbCTBA AOMKHbI OKa3biBaTb
cofencTBue NoNHOMY OCYLLECTBIEHNIO COLManbHbIX, SKOHOMUYECKUX N KyNbTYPHbIX NpaB 3TuX
HapOaOoB NP YBaXEHNN UX COLMANbHOW M KyNbTYPHON CaMOBLITHOCTU, UX 0ObIYaeB U Tpaamumi
W UX UHCTUTYTOB?

KynbTypHble LeHHOCTH

B KoHeeHuuu o mepax, HarpaefieHHbIX Ha 3anpeuweHue u rnpedynpexxoeHue He3akoHHO20
8803a, 8bIgo3a U repedayu npasa cobcmeeHHoCcmMuU Ha KynbmypHbie yeHHocmu (1970 r.)
Opranmnsaumu O6beanHeHHbIX Hauun no Bonpocam ob6pasoBaHns, Hayku U KynbTypbl
(KOHECKO) KynbTypHLIMU LIEHHOCTAMUW CHUTAKOTCH LEHHOCTU PENUIMO3HOMO UK CBETCKOrO
XapakTtepa, KoTopble paccMaTpmBaloTCA KaxkAbIM rOCyAapcTBOM Kak npeacTrasnsiowmne
3Ha4yeHve AN apxeonorumn, AOMCTOPMYECKOro nepuoaa, MCTopuu, NUTepaTypbl, UCKYCCTBA U
HayKku N KOTOPbIE OTHOCATCS K MEPEUYNCNAEMbIM HIDKE KaTeropusam: a) peakne Konmnekumm un
obpa3supbl pnopsl 1 dayHbl, MMHEepanorum, aHaToMun 1 NpeaMeTbl, NPeACcTaBnsaloLWwmne nHTepec
ANs NaneoHTONorMn; b) LEeHHOCTH, KacaloLmecss ICTOPUK, BKIOYAs UCTOPUIO HaYKnM U TEXHUKN,
NCTOPUIO BOWH 1 OBLLECTB, a TaKKe CBSA3aHHbIE C XXM3HbIO HaLMOHanbHbIX gedTenen,
MbICIIMTENEN, YH4EHbIX N aPTUCTOB U C KPYNHbIMW HaLMOHANbHbIMU COBbITUAMMU;

C) apxeonormyeckne Haxogku (Bkrntoyas obblyHblE 1 TalHbIE) U apXeonorndeckme OTKPbITUS;
d) cocTaBHble YacTu pacyneHeHHbIX XYAOXECTBEHHbIX Y UCTOPUYECKUX MaMSATHUKOB U
apxeonornyeckmx MecT; €) CTapuHHble npeameTbl 6onee yem 100-neTHeN 4aBHOCTU, Takue Kak
Hagnucy, YekaHHble MOHeTbl 1 nevaTy; f) aTHonoruyeckne maTepuansl; g) Xy4OXeCTBEHHbIe
LEeHHOCTM, TakMe Kak: i) MomnoTHa, KapTUHbI U PUCYHKW LIENMKOM pyyYHOU paboTbl Ha ntobon
OCHOBE 1 13 NObIX MaTepuanos (3a UCKIoYEHNEM YepTexXen U NPOMbILLNEHHbIX U3Aenun,
YKpaLLEHHbIX OT PYKW); ii) OpuUrMHanbHble NpousBeaeHns CKyrnbnTYPHOro MCKYCCTBa U3 NtobbIxX
mMaTepuanos; iii) opurnHanbHble rpaBlopbl, 3CTammbl U nuTorpadun; iv) opuruHanbHble
XyOoKeCTBEHHbIe MOAOGOPKN U MOHTaXK 13 Nobblx MaTtepuanos; h) peakue pykonucu un
WHKYHaOynbl, CTApUHHbIE KHUMM, JOKYMEHTbl U U3faHus, npeacTrasnsowmne ocobbli MHTEpec
(McTOpUYECKUI, XyO0XKECTBEHHbIN, HAaYYHbIN, NMMTEPATYPHbIN U T.4.), OTAEMNbHO UNu B
KOMneKumsix; i) no4yToBble MapKK, HaroroBble U aHanorMyHble Mapku, OTAENbHO UNu B
Konnekumsx; j) apxmBbl, BKrtovas hoHO-, POTo- 1 KnHoapxusbl; k) mebenb 6onee yem
100-neTHen ABHOCTM U CTapUHHbIE MY3blKarbHbIE MHCTPYMEHTHI.

XpaHuTtenb

tOpuanyeckun cnosapb bnaka gaet cnegytowee onpegeneHne XpaHUTens: «nmuo Unm
yupexaeHune, KoTopoe COCTOUT Ha NonevyeHnn nnmn xpaHeHun (pebeHka, COBCTBEHHOCTH,
OOKYMEHTOB UM APYrnx LieHHocTen)». CornacHo TOMY Xe UCTOYHUKY «MONeYnTernbLCTBO»
OTHOCMTCS K YXO4Y U KOHTPOJIO 32 BELLbIO UMY YENOBEKOM A51si MPOBEPKU, COXPAHEHWUST UMK
BesonacHocTu. «XpaHutenby onpegensetcd B OKChopacKOM CrioBape aHrMMNCKOro A3blka Kak
HEKTO, UMEIOLLNI Ha XpaHEeHMU Belllb UMW YerioBeka; OnekyH, cTpax». Cnosapb «Merriam-

% Tesaypyc FOHECKO, nmeetcs Ha

http://www.vocabularyserver.com/unesco/en/index.php?setLang=en&?tema=2822.
KonBeHumMsa MOT 0 KOpeHHbIX Hapofax U HapoAax, BeAyLUMX NIeMEHHON 06pa3 X1U3HU B HE3aBUCUMbIX
cTpaHax 1989 r. (Ne 169), nyHKT 2 b) cTaTtbm 2.
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Webster» cogepuT Takoe onpeaeneHne: «HeKTo, KTo obeperaeT 1 OCyLLECTBISET OXpaHy Unu
XpaHeHue». TepMUH «XpaHUTENby» B KOHTEKCTE TPAAMLMOHHBIX 3HaHWUIA U BblpaXXeHui
KyNbTYpbl OTHOCUTCH K TeM OBLLMHAM, HAPOAHOCTAM, OTAENbHBIM NULIAM U APYTM CyGbeKTam,
KOTOpble B COOTBETCTBUM C HOPMaMM OGbIYHOTO NpaBa U APYroi NPaKTUKON COXPaHSIoT,
UCMOMb3YIOT 1 Pa3BMBaOT TPAAULMOHHBIE 3HAHUS U BblpakeHUsi KynbTypbl. OH BbipaxxaeT
NOHATME, KOTOPOE OTNNYAETCH OT «NpaBa COBGCTBEHHOCTMY («BradeHusI») Kak TakoBoro,
MOCKOJbKY «XpaHWUTENb» nepeaaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTUpYyloLLee, YTOo
TPaAVUUMOHHbIE 3HAHWS UM BbIPaXXEHUS KyTNbTypbl UCMOMb3YOTCH TakuM 06pa3oMm, YTo 3TO
UCMOMNb30BaHNe YA0BNETBOPSAET LIEHHOCTAM OBLLUUHBI U HOpMaM 06bIYHOro Npasa.

OObIYHbLIV KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3Ha4YaeT MCMOoSIb30BaHNe TPAgMLUNOHHbBIX 3HAHWUM UMW BbIPaXXeHUN
KynbTypbl B COOTBETCTBMM C TaKOW NOBCEOHEBHOW NPaKTUKON OBLLMHBI, Kak, Hanpumep,
00bI4Has npogaxa MECTHbIMU PEMECIIEHHNKaMN KOMUIA BblpaXkeHUn dorbKnopa B
maTepwansHol popme?.

OObIYHOE NpaBo 1 Npoueaypbl

tOpuanyeckmn cnosapb bnaka faet cnegytollee onpegeneHne obbLIYHOrO Npasa: «npaeo,
OCHOBbIBawlLleecd Ha OGbNaHX, KOTOpbIe NPUHATLI B Ka4eCTBe 3aKOHHbIX TpGﬁOBaHMVI nnn
obsa3aTenbHbIX npaBun noBegeHua, npaktnka n BepoBaHNA, KOTOpble CTOJb XXKU3HEHHO
HGOGXO,D,I/IMbI N nNpucyLwin 4actm COLl,I/IaJ'IbHO-GKOHOMVNeCKOVI CUCTEMBbI, YTO K HAM OTHOCATCA TakK,
Kak ecnv 6bl oHM Bbinn Hopmamu npasa». OBblYHOE NpaBO Takke onNpeaeneHo Kak
«MPU3HaHHbIE HA MECTHOM YPOBHE NPUHLUMBLI 1 Bonee KOHKPeTHbIE HOPMbI UMW NpaBuna,
KOTOPble COXPaHATCHA 1 NepeaalnTca B YCTHON hopMe 1 NPUMEHSIIOTCS YYPEeXOEeHUSIMMN B
pamMkax ObLLMHbI B LIeNAX BHYTPEHHEN pernameHTauum unm pykoBoACTBa BCEMU acnekTamu
KN3HN» 2. ®opMmbI, B KOTOPbIX BOMMOLLEHBI HOPMbI OOLIYHOTO NpaBa, OTNNYalTCa APYr OT Apyra.
Hanpumep, 3akoHbl MOTyT ObITb KOANULNPOBAHHBIMW, MUCbMEHHBIMU UMW YCTHLIMMW, YETKO
BblpaXXeHHbIMW UMK NCNONMHAEMbIMN HA OCHOBE Tpa,EI,I/ILl,I/IOHHOIZ NPaKTUKN. ELLI,e OaAVH BaXkHbI
3NeMeHT 3aKknio4aeTcs B TOM, AEACTBUTENBHO NN 3TU 3aKOHbI MPU3HAOTCA «OuLManbHO»
HaLMOHanbHLIMU CUCTEMaMK NpaBa CTPaHbl, B KOTOPOWN HaxoauTcs o6LmMHa, W/nunu cBa3aHbl ¢
3TMMKM cucteMamu. Peluarowium paktopom B onpefeneHny Toro, UMeKT S HEKOTopble
obblyau cTaTyc 3akoHa, SiBNseTCH To, CHMTaeT N Ux o6LMHa opuanyeckm obasaTenbHbIMI,
W OHW NPOCTO OMUCLIBAKOT pearibHYy NPaKTUKY.

Hopmbl 06b14HOIrO NpaBa kacatTCs MHOMMX acneKToB XM3HU 00wmH. OHM onpeaensoT npaesa 1
0653aHHOCTU YNeHOB OOLLMHbI B OTHOLLEHUM BaXHbIX aCMeKTOB UX XXWU3HW, KYNbTypbl U
MWPOBO33PEHUSA: HOPMbI OOBIYHOIO NPaBa MOryT KacaTbCs UCMONb30BaHNA NPUPOOHBLIX
pPecypcoB 1 4OCTyna K HUM; npaB U 0693aHHOCTEN B OTHOLLEHWM 3EMESTb, BONPOCOB
HacnegoBaHMsA Y NMYLLLECTBA; NPAKTUKM AYXOBHOM XXWU3HW; COXPAHEHUS KyNbTYPHOro Hacneaus
1 CUCTEM 3HaHWiA, a Takke MHOrMX Apyrx Bonpocos™®. BbickasbiBanocb MHEHME, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI Ha OOblYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE MPAaKTUKYIOTCSA
TPaANLMOHHBIMK OBLLMHAMM, a TaKKe COMPSPKEHHBIMU C HUMWU MECTHBIMW CaHKLUSIMUX 33
HapyLleHne 3Tux HopM. BonbLWMHCTBO NpaBun, COCTaBNSLWMNX HOPMbI 0OLIYHOIO Npaea,
NMUCbMEHHO HEe 3aPMKCUPOBAHBI U HE ABMAKTCA €AMHLIMU AN Pa3IMYHbIX 3THUYECKUX rpynm.
Pasnuuunsa mexagy HopMamm oBbIMHOIO NpaBa 3THUYECKUX IPYMM MOXHO OOBbSACHUTL TakuMu
dakTopamu, Kak s3blK, 6B5IM30CTb MECT NPOXUBAHUS, MPOUCXOXAEHMNE, UCTOPUS, coLmanbHas

% TunoBble NOMNOXEHNs AN HAaUMOHANbHbIX 3akoHoAaTenscTB 00 OXpaHe BblpaXxxeHui CbOJ'IbKJ'IOpa oT

HE3aKOHHOIo MCMONb30BaHNS U APYrMX HAHOCALWMX ywepb aencteui, 1982 r., nyHKT 42 yactu lIl.

lMpaBa Ha oxpaHy TPaaNLUMOHHbLIX 3HAHWUIA: NOCNEACTBUSA NPUMEHEHUS HOPM W NPaKTUKK 0BbIYHOIO Npasa,
CeMuHap-npakTuKym Mo Bonpocam NnaHNMpoBaHWS Hay4Hbix nccnegosanui, Kycko, MNepy, 20-25 maa 2005 r.
MpoeKkT AoKymMeHTa No BonpocaMm, KacarLwmmcs oObIMHOMO Npaea U MHTEeNNekTyansHon co6CTBEHHOCTN —
ONCKYCCUOHHBbIV MaTepuan Bepcus — 3.0 (aekabpb 2006 r.).
www.wipo.int/tk/en/consultations/customary_law/index.html.
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CTPYKTYypa N 3KOHOMMUKa. OO6blvHOoE npaBo He CTaTU4HO, a ANMHaMWYHO, ero npasuia BpemMma OoT
BpeMeHU MeHAITCA, OTpaXKaa NaMeHeHNA B counarbHbIX 1 SKOHOMUYECKUX yCJ'IOBI/IFIX31.

B psige pabounx gokymeHToB MKIP ynoMuHatoTcst HOpMbl 06bIMHOMO NpaBa v npoueaypbl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU JOJDKHbI YYMTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAANLMOHHBIX 3HaHUA U TPAAULIMOHHBIX BBIPAXKEHWUI KyNbTypbl.

OO6bI4yHas nNpakTuKa

O6blyHas NpakTuKa MoXeT ObITb onpepgeneHa Kak aeatesfibHOCTb U BAbl UCMOJIb30BAHUA,
KOTOpblIe PerynmpyroT N HanpaeniAalT pa3findHblie aCneKTbl XU3HU obuwmHbl. Obbl4Has npakTuka
YKOpeHeHa B obumHe 1 npoAaBNAeTCAd B ee XU3HeOeATe IbHOCTHU. Ee Henb3s BOCNPUHMMATbL KakK

OTAENbHbIN KOOUMULNPOBAHHbBIA «3aKOH» Kak TakoBon*2.

Ba3sa gaHHbIX No cornaweHusiMm o 6v|opa3|-|006pa3vw|, CBA3AaHHbLIM C AOCTYyNOM U
COBMECTHbLIM NMoJfib30OBaHMEM Bbirogamum

Bbasa gaHHbix BOMC no CornaiweHunam o 6uopasHoobpasnm, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM NOfb30BaHNEM Bbirogamu, NpeactaBnseT cobomn 3aNeKTPOHHY0 OHManHOBYIO
KOMMEKUMIO «PYKOBOACTB MO KOHTPAKTHOW NPaKTUKe, PYKOBOOALLMX NPUHLMMOB U TUMOBbIX
NonoXeHun B 06nacTn MHTENNEKTyansHom cO6CTBEHHOCTU A1 UCMONBb30BaHUSA B KOHTPAKTHbIX
cornalleHusix o AOCTyrne K reHeTUYECKMM pecypcam Y COBMECTHOM MOSb30BaHUN BbIrogamu, ¢
y4yeToM 0coboro xapakrepa u noTpebHoCTEN pasnnYHbIX 3aMHTEPECOBAHHBLIX CTOPOH,
pas3nnyHbIX FEHETUYECKNX PECYPCOB U pasnmyHbiX OpM nepegayn B pasnuyHbix cgepax
NONUTUKN B 0BNacTy reHeTUHECKMX pecypcoB»>°. B kauecTBe cpeacTBa co3AaHWs noTeHumana
OHa HanpaBreHa Ha obecneyeHne MHPOPMAaLIMOHHBIX PECYPCOB Afs TeX, KoMy TpebyeTtcsa
NMOMOLLb B OTHOLLEHUN OENCTBYIOLLEN NpakTukm B obnactu NC, goctyna n COBMECTHOro
NCNONb30BaHMA BbIrO 1 FrEHETUYECKUX PECYPCOB, a B KAYECTBE AIMNUpUYeckon 6asbl oHa
npeaHasHayeHa cogencTeoBaTth paspaboTtke B BOUNC pykoBoasLwmMX NPUHLMNOB NO AOCTYNY K
reHeTUYEeCKUM pecypcam 1 COBMECTHOMY NOMb30BaHMIO Bbirogamu™.

HepuBaTr

B nyHkTe (e) ctatbu 2 Hazolicko2o npomokosia peaynuposaHusi docmyra K 2eHemu4eCcKUM
pecypcam u co8MECMHO20 UCI0/Ib308aHUsI Ha cripasediueoli U pagHoU OCHO8e 8bI1200 OmM UX
rnpumeHeHusi K KoHeeHuuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBeaeHo cnegyroilee
onpegeneHue: «aepvBaT» 03Ha4YaeT eCTECTBEHHO BCTpevatoLleecs bnoxmmmyeckoe
coeanHeHve, ABMALEEcs pe3ynbTaToM reHeTUYECKON 3KCpeccun nnm metabonunama
BMONOrMYECKNX UM FrEHETUYECKUX PECYPCOB, AaXe €CMNUN OH HEe COaepPXUT

PYHKLMOHANbHbIX €AMHWL, HAaCregCTBEHHOCTUY.

B nyHkTe 2 (b) ctatbu 1 gokymeHTa «Bknag cTpaH-eQMHOMBILINEHHMWL, B LENN Y MPUHLUMNMbI
OXpaHbl FEHETUYECKNX PECYPCOB M NpeaBapUTENbHBIN NPOEKT CTaTeln No OXpPaHe reHeTUYECKMX
pecypcoBy (WIPO/GRTKF/IC/19/11) npuBeaeHo cregyolee onpeaeneHne TepMmmHa
«gepuBaTy: «BUOXMMUYECKOE COEeAMHEHUNE, ABMSAIOLEECS PEe3ybTaTOM reHETUYECKON

o Mon Kypyk, «AdpukaHckme Hopmbl 06bIMHOTO NpaBa 1 oxpaHa donbknopa», Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,

25 April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bl4HOE NpaBo 1 cucTEMA MHTENMEKTYanbHOW COOCTBEHHOCTM NPUMEHUTENBHO K OXpaHe
TPaAULMOHHBIX BblpaXKeHWI KynbTypbl U TPAAULMOHHBLIX 3HAHWUIA — AUCKYCCUOHHbIN MaTepuan — Bepcus 3.0
(oekabpb 2006 r.), 4OCTYNEH B OHNANHOBOM peXUMeE Mo agpecy:
http://lwww.wipo.int/export/sites/www/tk/en/consultations/customary_law/issues-revised.pdf.

Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 NnyHKT 2; oHNanHoBas 6a3a faHHbIX AOCTYMHa Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html.

¥ Cm. pokyment WIPO/GRTKF/IC/17/INF/11.
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KCnpeccnn nnun MeTabonmama GUONOrMYeckUX UNn reHeTUYECKNX pecypcoB, aXxe eCcrin OH He
cogepXxiT beHKLI,VIOHaJ'IbeIX eanHnLl HacneacTtBeHHOCTUY.

np0M3BOAH ble npousBeaeHus

B obnacTtu aBTOpCKOro npasa TEPMUH «MPON3BOAHLIE NPOM3BEAEHNA» OTHOCUTCS K NepeBoaam,
ajanTtaumam, My3blkanbHbIM apamxupoBKkaM 1 OpyruMm nepegenkamM paHee CyLlecTBOBaBLUMX
npou3BeaeHUn, KOTOpbIE B COOTBETCTBMU C NYHKTOM 3 cTaTbh 2 bepHckol KoHeeHyuu 06
oxpaHe niumepamypHbIX U Xy0oxxecmeaeHHbIx rnpouseedeHuli (1971 r.) oxpaHalTCs HapaBHe C
Takummn npoussefeHnamn 6e3 yuiepba npasam aBTopam paHee CyLeCTBOBaBLUMX
nponssegeHnii®. ATOT TEPMUH MHOFAA UCMONb3yeTCs B ornee LMPOKOM 3HAUYEHUM 1
OXBaTbIBAET KOMNMUNALMU/COOPHUKM NPOU3BEOEHNIN, OXPaHAEMbIX B COOTBETCTBUM C MYHKTOM 5
ctaTtbu 2 KoHBeHLMK, (a Takke nyHkToM 2 ctatbh 10 CoznaweHus BcemupHol mopzosol
opeaHu3ayuu (BTO) no mopaosbim acriekmam rpae uHmesiiekmyarsnsHol cobcmeeHHocmu
(1994 r.) (Cornawenusa TPUMC) n ctatben 5 [Jozoeopa BONC no asmopckomy npasy (1996 r.)

(DAM))®.

B aTOM CMbICNE TEPMUH «NPOM3BOAHOE NPOU3BEAEHMEY BKIOYAET KOMNUNALMM AaHHbIX U
WHbIX MaTtepurarnoB B MallMHOYNTAEMON unm nHom oopme, NpeacTraensoLmne codonm no
noaBopy 1 PacronoXeHnio MaTepranos pesynbTaT MHTENNeKkTyanLHoro TeopyecTea® .
MponseeaeHns, npeacTaBnsAoLmMe coO0OM KOMMUASALUMIO NN COOPHMK, OXPaHSOTCS B
cooTBeTCTBUM C BepHckoi KoHBEHLMeN Hapsay ¢ NPOYMMI NPOM3BOAHLIMU NMPOU3BEAEHUAMMN S,

JNnyHOE HenMyLLLEeCTBEHHOE NPaBO aBTOpa MOXET OrpaHMYMBaThL NPaBo TPETbUX MWL Ha
co3aaHve Npou3BOAHOrO NpousseaeHns. MoaTomy Jaxe B criyyae, ecnv rno 4oroBopy unm
3aKOHY NULIO BrpaBe BHOCUTb M3MEHEHMWsI B NPOU3BEAEHME UM UCNOMNb30BaTb ero Ass
co34aHusa NPOM3BOAHOMO NPOM3BEAEHNS, aBTOP MOXET NPOTMBOAENCTBOBaTb BCSKOMY
M3BpaLLEHMIO NPOU3BEAEHMS, CNTOCOBHOMY HaHECTU ylep6 penyTaumm aBTopa.

B HeKkoTOpbIX PUCAMKUUSX OnpeaerneHe NpousBoaHbIX NpoussedeHun bbino nepepaboTaHo
NPUMEHUTENBHO K TPaAMLNOHHBIM BbipaXXeHUAM KynbTypbl. B cOOTBETCTBUM C TUXOOKeaHCKUM
peauoHarbHbIM MUno8biM 3aKOHOM 06 oxpaHe mpaduyUOHHbIX 3HaHUU U rposigneHul
Kynbmypbi (2002 r.) STOT TEpMUH 0603Ha4aeT nobor pedynbTaT MHTENNEKTYanbHOro
TBOpYECTBA MMM MHHOBALMI, CO34aHHbIN HA OCHOBE UNK 3a CYeT TPaAMLUMOHHBIX 3HAHUA NNn
BbIPaXXeHWUiA KynbTypbI®.

MocsaratenbCcTBO

B cootBeTcTBUM CO cTaTben 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIx rpoussedeHuli (1971 r.) TEpPMUH «nocaraTenbCTBO» 0003Ha4aeT yuwepob
4yecTu Unu penyTauum aBTopa. OTOT TEPMUH OTHOCUTCS K AENCTBUSIM, KOTOPbIE HE ABMNAKTCS
hakT4eCKMM N3MeHeHNEM COBCTBEHHO NPOM3BEOEHMS UMW BMELLATENBCTBOM B Hero. OH
0603HavaeT AencTBUe «B OTHOLLEHUM» Npomn3BeaeHNs. TepMUH «nocaratenbcTBO» Obis
nobaeneH B KoHBeHUMIO Ha Bptoccenbckon KoHepeHLMm No NepecMoTpy C Lenbio OXBaTUTb

% MyHkT 3 ctatbn 2 BepHckon KonseHuun. «lMepesogbl, agantaumm, My3blkanbHble apaHXMpoBKX 1 Apyrue

nepeaenku nMTepaTypHoro UM Xy4oXXeCcTBEHHOro NPON3BeAEHUS OXPaHSAIOTCA HapaBHe C OPUrMHAnNbHbIMK
npounsseaeHnsamu, 6e3 yuiepba npasam aBTopa OpUrMHaNbHOTO MPOU3BEOEHNSY.

My6nukauma BONC «Pykoeoacteo BOVC no goroBopam B 0651acTv aBTOPCKOro nNpaea U CMEXHbIX Npas 1
"nmoccapuii TepMMHOB NO aBTOPCKOMY NMpaBy U CMEXHbIM npasam», BOUC.

MyHkT 5 cTatbn 2 BepHckon KoHBeHuun, nyHKT 2 ctatbn 10 Cornawenus TPUMC, ctatea 6 Jorosopa no
aBTOPCKOMY Mpasy.

Cm. Cam PukeTtcoH u OxeiiH C. MnH3bypr, MexdyHapoOHOe asmopcKoe rpaso U CMEXHbIE rpasa — 8 pamMKax
u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. 1., p. 485.

TrXOOKeaHCKUiA permoHanbHbI TUNOBOW 3akoH oT 2002 r. 06 oxpaHe TPaaULMOHHbBIX 3HAHWIA U NPOSIBIEHUN
KynbTypbl, YacTb |. 4.
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Takoe MCMoNb30BaHNe NPOM3BEAEHUS!, KOTOPOe HaHOCUT yiep6 aBTopy. OH OTHOCUTCS K
cUTyaumsaMm, Koraa nponsseaeHne coobliaeTca Takum 06pasoM, YTo 3TO HAHOCUT Bpea
aBTopy™’

PaCKprTble TpaaAUUUNOHHbIe 3HaHUA

«PackpbiTble TpaaUUMOHHBIE 3HAHWUS» OTHOCATCS K «[TPaAULMOHHBIM 3HAHUSIM, KOTOPbIE
AOCTYNHbI NULUaMm, He ABNALWNUMCS YNeHaMU KOPEHHOW MM MECTHOW OBLLMHLI, KoTopas
paccmaTpuBaeTcs Kak ‘HocuTens’ [TpaguUMOHHBIX 3HaHW]. Takue [TpaguuUoHHbIE 3HAHWS]
MOryT BbITb AOCTYNHBIMM NS LWMPOKOW Ny6nukun, AOCTYN K HUM BO3MOXEH NOCpPeCTBOM
MaTepuanbHbIX JOKYMEHTOB, MIHTepHeTa 1 Npovmx BUAOB TENEKOMMYHUKALWIA 1 3anucu.
[TpagnumoHHbIe 3HaHUA] MOTyT BblTb PACKPbITLI TPETHUM NULAM UMK NMLaM, He ABMASOLLMMCS
YrieHaMm KOPEHHbIX U MECTHbIX OBLLUUH, OTKyAa 6epyT Havano [TpaguUMOHHbIE 3HaHUS], C
paspeLLeHns KOPEHHbIX 1 MeCTHbIX OBLLMH 1N 6e3 oHoro»*'.

B nokymeHTe «CnnCcoK 1 KpaTkoe TeXHMYECKOEe NOSICHEHUE pasfnyHbiX OPM, B KOTOPbIX MOXHO
HanTh TpaguumnoHHble 3HaHua» (WIPO/GRTKF/IC/17/INF/9) npuBoavTca ONONHUTENbHOE
o6cyxaeHre packpbITbIX TPAANLMOHHBIX 3HAHUIN N HEPACKPLITLIX TPAANLMOHHBIX 3HaHUN.

PackpbiTune

CornacHo topugmndeckomy crioapto briaka, «packpbiTe» 03HayaeT BbisBreHne pakToB unm
aKT unu npouecc obHapoaoBaHWs TOro, YTo ObINO HEN3BECTHO paHee. B cdepe aBTOpckoro
npaBa TEPMUH «pacKkpbITUE» MOXET 03Ha4yaTb obecnedeHne Toro, YTobbl LUMpOKas nybnuka
BrepBble Nnofyyunna AocTyn K npomaseneHunio. Nepsas nybnukaums npomsseaeHns aBnsaeTcs
OOHOMN — HO He eAUHCTBEHHOW — U3 POPM PacKpbITUS, MOCKONbKY packpbiTe NpoM3BeaeHun
MOXET TakrkKe NPoMCXoanTb NyTEM OENCTBUMI, HE CBA3AHHbLIX C KOMUPOBaHUEM, HANpMMep nNyTem
NyBIIMYHOTO MCMONMHEHNa 1 Nnepeaayun B acup no nposogam*?. B cOOTBETCTBUM C HOPMaMM
MeXAyHapoaHOro aBTOPCKOro npasa npu3HaHWe Takoro npaea He siBnsieTca obs3aTtenbHbIM.

B BepHckol kKoHeeHUuUU 06 oxpaHe numepamypHbIX U XyO0KecmeeHHbIX rpousgedeHuli

(1971 r.) roBopuTCcsa 06 MCNoOMNb30BaHUN NYOGNNYHO PaCKPbITbIX MPOM3BEAEHUN B KOHTEKCTE
VCKIMIOYEHWIA, NPU 3TOM aBTOP MMEEeT NPaBO PackpbiTh OBLLECTBEHHOCTM CBOE Npon3seaeHne™.
B cooTBeTCcTBMM C onpeaeneHHbIMU HaLMOHaNnbHbIMU 3aKOHaMK «NPaBo Ha PackpbITUE»
ABNSAETCH NMUYHBbIM HEMMYLLECTBEHHbLIM NPAaBOM.

TpeGoBaHUA 0 pacKpbITUM

PackpbITve SIBNSIETCS YaCTbio NOrMYECKOro 0G0CHOBaHWSI NAaTEHTHOrO 3akoHoAaTENbLCTBA™,

B cootBeTcTBUM cO cTaTben 5 [Joeosopa o nameHmHou koonepayuu (PCT) naTeHTHOe
3aKOHOAATENbCTBO HanaraeT Ha NaTeHTHLIX 3asiBUTeNen obliee 06A3aTeNbCTBO «packpbieams
u3o0bpemeHuss docmamoyHo sICHO U 107IHO, YmMobbi u3obpemeHue mMoarno bbimb
ocyuwecmerneHo crieyuanucmom e 0aHHol obriacmu». OpHako «TpeboBaHNe O PacKpbITUN»
Mcnonb3yeTcsi B NocrneaHee BpeMs B Ka4ecTBe OOLLEro TepMUHA NPUMEHUTENBHO K pedopmam,
KOTOPble NPOU3OLLNN B MATEHTHOM 3aKOHOA4ATENLCTBE HA PErMOHANbHOM UM HALMOHANbHOM
YPOBHE, 1 NPeanoxeHnsmM o pedopMMUpoBaHNM MEXOYHAPOOHOrO NaTEHTHOrO

40 Cam PukeTcoH n Ixxenn C. M'H3bypr, MexdyHapodHOe aemopcKoe rpaso U CMeXHble rnpasa — 8 pamkax U 3a

pamkamu BepHckoli Konseryuu, Oxford, Vol. I., p.603.

Cnncok 1 KpaTkoe TEXHUYECKOE MOSICHEHME PasnUYHbIX (DOPM, B KOTOPbLIX MOXHO HalTU TpaauLMOHHbIE
3HaHusa (WIPO/GRTKEF/IC/17/INF/9), nyHKT 4 MNpunoxeHus.

My6nukauma BONC «PykoeBoacteso BOUC no goroBopam B 0611acTi aBTOPCKOro npaea M CMeXHbIX Npas,
agMUHUCTPaTUBHOE ynpasrneHne KoTopbiMu ocyLecTtenseT BONC, n Mnmoccapuin TepMUHOB MO aBTOPCKOMY
npaBy 1 CMEXHbIM NpaBamy, cTp. 282.

Crtatbu 10bis n 11. Cm. Takke Cam PukeTtcoH n xenH C. TuH3Gypr, MexdyHapoOHoe asmopckoe rnpaso u
CMEXHbIe npasa — 8 paMkax u 3a pamkamu bepHckol KoHseHyuu, Oxford, Vol. |., p. 614.

Cwm. pokymeHT WIPO/GA/32/8, cTp. 32 npunoxeHus.
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3aKoHOZATENbLCTBA, KOTOpble OyAyT KOHKPETHO HanaraTb Ha NaTEHTHbLIX 3asaBUTENEN
06513aTeNbCTBO packpbiBaTb HECKOMNBKO KaTEropuin MHGOPMaLmK, kacatoLLencs TpPaanLMOHHbIX
3HaHWUIA U/UNN TEHETUYECKMX PECYPCOB, KOraa OHU UCNOMb3YyTCA B pa3paboTke n3obpeTeHus,
NpuUTA3aHNE Ha KOTOPOE COAePXUTCA B NaTEHTe UMK 3asiBKE Ha NaTeHT .

B OTHOLIEHMN METOAOB PACKPbLITUSI, OTHOCSLLMXCS K FeHETUYECKUM pecypcam U TpaauLMOHHbIM
3HaHWSAM, BbINN PACCMOTPEHBI TPU LIMPOKME OYHKLIMA:

- packpbITUe NobbiX reHeTUYECKUX PECYPCOB/TPaANLMOHHbBIX 3HAHUIN, ENCTBUTENBHO
NCMOMb30BaHHbIX B X0e co3AaHusl n3obpeTteHuns (onucaTtenbHas yHKUUS Unn yHKUMS
Npo3paYyHOCTMK, OTHOCSILLMECS K CAMUM rEeHETUYECKMM pecypcam/TpaanUMOHHBIM 3HAHUSM
N K UX B3aMMOCBSI3M C U300peTeHneM);

- pacKpbITEe AEACTBUTENBHOIO UCTOYHMKA FEHETUYECKMX PECYPCOB/TPAANLIMOHHBIX
3HaHWIN (PYHKUMSA PacKpbITUSi MPOUCXOXKAEHUS, OTHOCALLASACSA K TOMY, rAe NosyYeHbI
reHeTMYeCcKne pecypcbl/TpaanLMOHHbIE 3HAHMS) — 9TO MOXET KacaTbCsl CTpaHbl
MPOUCXOXKAEHUS (Pa3bsCHUTL, B COOTBETCTBUW C KAKOW OPUCAMUKLMEN Bbln nonyyeH
NCXOAHbIN MaTepuan), unm 6onee KOHKPETHOrO MECTOHaxXoXAeHUs (Hanpumep, Ans
rapaHTUK TOro, YTO AOCTYN K FEHETUYECKM peCypcam BO3MOXKEH, YTO rapaHTupyeT
BO3MOXHOCTb NOBTOPEHMWSI U BOCMPOU3BEAEHNS M306peTeHUs); U

- obecneyeHne obsA3aTenbLCTBa UMK AokasaTenbCTBa NpeaBapuUTesibHOro
nony4eHHoro cornacus (byHKUMS coBnoaeHNs, OTHOCALLAACS K 3aKOHHOCTM AOCTyna K
reHeTU4Yeckum pecypcam/ TpaguLMOHHBIM 3HAHMSIM) — 3TO MOXET MOBIeYb 3a COOOW
JoKasblBaHWe TOro, YTO reHeTUYECKNE PeCYPChI/TPaauLMOHHbIE 3HAHUS, UCMONb30BaHHbIE
B M306peTeHun, GbInn NonyyYeHbl U NCMOJIb30BaHbl B COOTBETCTBUM C
3aKoHOAATENBLCTBOM, MPMMEHUMOM B CTPAHE NMPOUCXOXAEHWS, U B COOTBETCTBUN C
ycrnoBusiMM NioBoro cnewLnanbHOro cornalleHusi, B KOTOPOM OTMEYEHO NpeaBapuTensHoe
obocHOBaHHOE cornacue, Unu gokasblBaHue TOro, YTO nogada 3asiBKM Ha naTeHT bbina
OCyLLECTBIEHA B COOTBETCTBUM C NpeaBapuTenbHbIM 060CHOBaHHBIM cornacuem?.

Mo npepnoxenntio KoHdepeHumm CtopoH KoHeeHyuu o0 6uonoau4deckom pa3Hoobpasuu
(1992 r.) MKI'P noarotoBmn TexHM4eckoe nccrnegoBaHue nNo 3TOMy BONPOCY, a Takke
nccnegoBaHne BOMPOCOB B OTHOLLEHUN B3aMMOCBSA3N MEXAY LOCTYNOM K reHETU4ECKUM
pecypcam v TpeboBaHUAMN O PacKpbITUM B 3asiBKax Ha NonyvyeHne npaB UHTENNEKTyanbHON
coBCTBEHHOCTH, KOTopble Bbinv NpegocTaBneHbl KoHBeHumun®' .

MKI'P noctynun pag npeanoxexun. lNpeanoxexue Lsenuapun HanpasneHo Ha BBedeHWE
TpeboBaHus 0 packpbiTun B [Joeosop o nameHmHou koonepayuu (PCT), koTopoe bygeT
NPUMEHSITLCA K MEXAYHAPOAHbIM U HAUMOHarbHLIM 3asiBkam 1 TpeboBaTb OT NAaTEHTHbIX
3aABUTENEN PACKPLITUA UCTOYHMKA FTEHETUHECKUX PECYPCOB /UM TPAAMLIMOHHBIX 3HaHWI*e.
MpeanoxeHne EBponenckoro cotsa n ero rocyaapcTB-4rieHOB BKMoYaeT 00513aTensCcTBO Mo
BbINOMHEHMN 00a3aTeNbHOro TpeboBaHUS pacKkpbiBaTb CTPaHy NPOUCXOXAEHNS UMM UCTOYHUK
reHeTUYECKMX PECYPCOB ANSt MEXAYHAPOLHbIX, PEMMOHANbHbLIX U HALMOHAambHbBIX 3asBOK Ha
natenThl*. MpeanoxeHne, npeacTaBneHHoe APUKAHCKOI rPynnoii, OCHOBAHO Ha

4 B oTHoweHuun gononHuTtensHon nHpopmaummn cm. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 Mpunoxexus |

1 6a3y aaHHbIx OTaena T3 no HauuoHanbHbBIM U perMoHasnbHbIM 3aKoHoAaTeNbHLIM Mepam B MaTeHTHOM

3akoHogaTenbCTBe, AOCTYNHY0 Ha: http://www.wipo.int/tk/en/laws/genetic.html.

Cwm. TexHuyeckoe uccnegosaHne BOVC oTHocuTenbHO TpeboBaHWi Mo packpbiTUIO MHAOpMaLnK,

OTHOCSILLIENCS K TeHETUYECKMM pecypcamM U TPaguLMOHHBbIM 3HaHusAM, nybnukaunsa BOUC Ne 786(E), cTp. 65.

TexHnyeckoe ncecnegosaHne BONC oTHocuTenbHO TpeboBaHmiA Mo pacKkpbiTUIO MHGOPMaLLMK, OTHOCSLLENCS K

reHeTU4ecKMM pecypcam 1 TPaguuMoHHbIM 3HaHuAM nyonukaums BOUC Ne 786(E); WIPO/GA/32/8

(«MccnegoBaHme Bonpoca B OTHOLLEHWM B3aMMOCBSA3N Mexay AOCTYNOM K FeHeTUYECKMM pecypcam u

TpeboBaHUSAM pacKkpbITUsi B 3asiBKaxX Ha NOJfyYyeHne npae MHTeNnekTyanbHon cobcTeeHHoCTM»), 2005 .

48 Cwm. pokymeHT WIPO/GRTKF/IC/11/10 (Mpeanoxenue Lsenuapumn) n nokymeHt WIPO/GRTKF/IC/16/6,
npunoxexue, cTp. 13.

49 Cwm. pokymeHT WIPO/GRTKF/IC/8/11 (Mpeanoxenne EC) n pokymeHt WIPO/GRTKF/IC/16/6, npunoxeHue,
cTp.14.
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npepnoxeHusix Lseriuapum n EBponenckoro cotosa 1 BKYaeT Takke BBeAEHUE
MeX4yHapoaHO NPU3HAHHOIo cepTndurkaTa O COOTBETCTBUM TpeboBaHMAM, NPenyCMOTPEHHOMO
Haezolickum npomokorniom peaynuposaHusi docmyrna K 2eHemu4YecKuM pecypcam u
COBMECMHO20 UCI0/b308aHUS Ha cripasednueoli U pagHOU OCHOBE 8bI200 OM UX MPUMEHEHUS
k KoHeeHyuu o 6uonozuyeckom pasHoobpasuu (2010 r.)*°. MpeanoxeHne ctpaH-
€OUHOMBbILLINIEHHUL, KacaeTcst 06a3aTenbHOro TpeboBaHMA O PackpbiTUM B 3asiBKE Ha MONy4YeHne
npaBa UHTeNneKTyanbHON COBCTBEHHOCTM MHAPOPMaLIMM O 3a4eNCTBOBAHHbIX rEHETUYECKMX
pecypcax, UX 4epuBaTOB M CBA3AHHBLIX C HUMW TPAAMLMOHHbBIX 3HaHMAX. Takas MHpopmaums
OOJKHa BKINoYaTb CTpaHy NPOUCXOXKOEHUS U UCTOYHUK, AoKa3aTenbCTBO Nosy4YeHus
npeaBapuTenbHOro 060CHOBAHHOMO cornacusi, 4oKa3aTenbCTBO COBMECTHOIO MOSIb30BaHNS
BbIF04aMM Ha OCHOBaHWM B3aUMOCOIIacoBaHHbIX YCMOBUIM, a TakKe NMUCbMEHHYO UM YCTHYO
Mquopmau,mo, KOTOpasa Nno3BOSIUT OCYLLECTBUTb NOUCK U SKCNEePTU3y 3aABKN Ha nony4yeHune
npaBa WHTENneKTyansHon cobcTBeHHOCTM .

Bbinn NpeanoxeHsl anbTepHaTUBHbIE MEXAHWN3MbI B OTHOLLEHUM TPeBOBaHMUI O packpbITUN®?.
Ewe ogHa mexayHapoaHas nHuuuatmea B OTHOLLEHUU TpeboBaHMsA O packpbITUM —
npeanaraemas cratbsa 29bis CoanaweHusi BcemupHol mopeaosoti op2aHusauyuu (BTO) no
mop20o6biM acriekmam npae uHmesinekmyarnbHol cobcmeeHHocmu (1994 r.) (CornalueHuns
TPWMC), npeanoxeHHas ans obcyxaeHns psaom ctpan’,

,U,OKyMEHTMpOBaH ne

B Okcdopackom crioBape aHrfimMncKoro s3blka CoaepXuTCs cneaytollee onpeaeneHme
OOKYMEHTMPOBaHWSA: HakonmneHve, Knaccudukaums u pacnpocTpaHeHne nHpopmaumy;
cobpaHHbIn B Xoge aToro matepuan. [JoKyMeHTUpOoBaHWe TPaauLMOHHBIX 3HAHWUIA MOXET
BKIHOYaTb UX 3anuncb, pernctpauuio, otorpadupoBaHme nnm BOCNpon3BeaeHne Ha NnreHke —
BCe TO, YTO COAEPXKUT B cebe anemMeHT (PMKCUPOBaHUA TPaAULIMOHHBIX 3HAHWUA Taknm obpasom,
YTO OHWU COXPAHAKTCS M MOTYT ObITb JOCTYNHBIMW N9 APYTUX NUL, C LENbio NX MO3HAHWS.
[okymeHTMpoBaHMe oTNN4YaeTcs OT TPAgULMNOHHBIX CMOCOB0B COXpaHEHMS W nepegadn 3HaHWi
W TPAAVNLIMOHHBIX BBIPXEHUN KyNbTypbl B pamMkax obLuHbI> .

HokymeHTMpoBaHMe umeeT ocoboe 3HauyeHne, NOCKOMbKY HepeaKo OHO SBMSIETCS CpeacTBOM, C
MOMOLLIbIO KOTOPOTO NtoAK 3a Npeaenamy TpaauLMOHHOIO Kpyra nony4varoT AoCTyn K
TPaAMLIMOHHBIM 3HaHUAM® . B gokymeHTe «CnMCoK M KpaTKoe TEXHWYECKoe NMOSICHEHNE
pasnnyHbIX OpPM, B KOTOPbIX MOXHO HaWTU TPaAULIMOHHbBIE 3HAHUS»
(WIPO/GRTKF/IC/17/INF/9) npmBoanTCs AONONMHUTENBHOE 0OCYKAEHNE AOKYMEHTUPOBAHHbIX
TPaOUUMNOHHBIX 3HAHWUIA U HEQOKYMEHTUPOBAHHLIX TPAANLMOHHBIX 3HaHUN.

CnpaBennueoe BO3HarpaxaeHue

CnpaBennuBoe BO3HarpaxxgeHne o3HavaeT BO3HarpaxgeHue, BoinnavymBaemoe 3a
onpeaeneHHble AeNCTBUSA, KOTOPbIE BObIN OCYLLECTBMNEHbI B OTHOLLEHUN MPOU3BEAEHUS UMK
06bekTa CMEXHbIX NpaB, B CYMME U Ha YCITOBUSIX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMmaTtpuBaTtbCs kak 0bblYHbIE KOMMEPYECKMEe CTaHA4apThbl B Cnyvae, ecnv Briageney,
aBTOPCKOro Mpasa WUin CMEXHbIX MpaB NpefocTaBui pa3peLLeHne Ha OCYLLLECTBIIEHNE 3TOro
pencteus. Takoe BO3HarpaxgeHue obbIYHO BbiNadnBaeTcs B Cnydasx, korga

%0 DokymeHtT WIPO/GRTKF/IC/17/10, cTp. 2 npunoXeHus

' [okymeHt WIPO/GRTKF/IC/19/11, cTaTbs 3.

52 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTuBHOE NpeanoXeHune).

53 JokymeHT TN/C/W/52.

54 Pestome 1 BBegeHWE B MHCTPYMEHTapWIA MO YNpaBrieHNo MeXaHn3MaMu BISIHWS UHTENIeKTyanbHowm
CcoBCTBEHHOCTM MPU AOKYMEHTUPOBAHWUMN TPAAULMOHHBIX 3HAHWI U FTEHETUYECKUX PECYPCOB, AOKYMEHT
WIPO/GRTKF/IC/5/5.

OT4eT 06 MHCTPYMEHTapumM Mo ynpaBneHUo MexaHu3mamu BUSIHUSE UHTeNeKTyarnbHOW COGCTBEHHOCTH Npu
[OKYMEHTMPOBaHWUM TPaAMUMOHHbBIX 3HaHUN 1 reHeTnyeckmx pecypcos (WIPO/GRTKF/IC/5/5), ctp. 4
NPUMOXEHNS.
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MMYLLECTBEHHbIE NMpaBa CBEAEHbI K NpaBy Ha BO3HarpaxaeHue (M B LeNoM NPUMEHSIOTCA Ha
OCHOBaHUM Heo6pPoBONbHON NuLeH3nn)™®°. [Jozosop BOMC no ucnonHeHusM u gpoHozpammam
(1996 r.) (OND) B nyHkTe 1 cTaTbn 15 NpeaycmaTpmuBaeT, YTO UCNOMHUTENN 1 NPOM3BOANTENMN
doHOrpamMm Mosb3yTCsA NPaBOM Ha €AMHOBPEMEHHOE CrpaBen IMBOe BO3HarpaxaeHue 3a
NpPsIMOE WM KOCBEHHOE MCMNOSb30BaHMe POHOrpamm, onyorIMKOBaHHbIX B KOMMEPYECKUX
uensx, ons acmpHoro Belwanna unm nodoro coobulennsa ans Bceodwero ceegeHns. Tem He
MeHee corfniacHo nyHkTy 3 ctatbk 15 nobas Jorosapusatowasica CTopoHa MOXET OrpaHnunTb
3TO MpPaBO MMM — MPW YCIIOBUK, YTO OHa CAENaeT OroBopKy K [loroBopy — 0TKasaTbCs OT ero
NPUMEHEHHUS.

UcknrovyeHus

TepMunH «UCKMOYEHUA» yCTaHaBNMBaET OrpaHNYeHNs Ha MCNOoSb30BaHe Npou3BeaeHuns,
OXpaHAeMOoro aBTOpCKkUM nNpaBoM. WCKnioveHus B NepByO odepeab KacalTcs 4eNCTBUM Mo
OTHOLLEHNIO K OXPaHAEMbIM anieMeHTaM. Horaa noHATUE KUCKIIOYEHUSA» OXBaTbiBaeT
3aKoHoAaTesNbHble peLleHns (Hanpumep, TEKCTbl 3aKOHOB M cyaebHbIX peLueHun), B
COOTBETCTBUM C KOTOPbIMW MOHOMONWSA BnagenbLa nepectaeT pacnpoCTpaHATLCS Ha
onpegeneHHble OpuUrMHanbHble NPou3BeaeHNd, OAHAKO B LIeNTOM 3TO OTHOCUTCA K
onpeaeneHuo Toro, kKakme BuAbl MCNOMNb30BaHWSA OXPaHAEMbIX 3NIEMEHTOB He TpebyoT HK
BbI[auM paspeLleHus, H1 BbINnaThl BosHarpaxaeHns® . B BepHckoli KoHeeHuuu o6 oxpaHe
niumepamypHbIx U XyQoxecmeeHHbIx npoussedeHuti (1971 r.) npeaycMOTPEHO NpUMeHeHne
TpexcTyneH4yaTon NPOBEPKN ANs onpefeneHns BO3MOXHOCTM paspeLleHns NCKMYEHWIA:

(i) mcknoYeHne MOXET pacnpOCTPaHATLCA NULLIL Ha onpeaeneHHble ocobble crnyyau;

(i) mcknoyeHne He OOMKHO NPOTUBOPEYNTL HOPMaribHOMY UCMOMNb30BaHNIO NPOM3BEAEHUS U
(iii) OSI;O He [OIMKHO yLweMnATb He060CHOBaHHBEIM 06Pa3oM 3aKOHHbIE UHTEPECH! BNaernbLeB
npas™.

BbipaxeHue gencreuem

«BblpaxeHuns AeNcTBUEMY 03HAYaeT BLIPAKEHUS NMOCPEACTBOM Tena yenoseka™. OHu mMoryT
BKIOYaTb HAapoAHble TaHLbl, ApaMaTypruo U XygoxecTBeHHble hopMbl 06psa0B U He
HY>KOalTCs B BOMJIOLLEHMM B MaTepuaribHon dopme, Hanpumep, B xopeorpadunyeckomn

60
3anucun-.

BbipaxeHus donbknopa

B Tunoesbix nonoxeHusx BONC-KOHECKO (1982 r.) «BblpaxeHns oorbKriopa» o3HavaroT
NPOV3BEAEHMS, COCTOSILLIME X XapaKTepHbIX 31IEMEHTOB TPaAULIMOHHOIO KyNbTYPHOro
Hacneaus, paspaboTaHHbIX U COXPaHEHHbIX OOLLMHOM CTPaHbl UMK OTAENbHLIMU ee
npeacTaBUTENsIMU, OTPaXaoLNX TPaAULIMOHHbIE Xy0XXECTBEHHbIE YasiHWS Takoh OBLLMWHEI, B
YaCTHOCTU:

(i) YCTHbI€ BblpaXeHusd, B 4YaCTHOCTU HapodHble CKa3aHuA, Hapo4HadA Nod3na U 3aragku,

(ii) My3blKalibHbl€ Bblpa)eHnd, B HaCTHOCTU HapoAdHbl€ NEeCHNU N MHCTPYMEHTAallbHaA My3blKa;

%6 My6nukauma BONC «PykoBoacteo BOUC no goroBopam B 0611acTi aBTOPCKOro npaea M CMeXHbIX Npas,

aAMUHUCTpaTUBHOE ynpaBsrieHne KoTopbiMu ocylecTensieT BOUC, n Mmoccapuii TEpMUMHOB MO aBTOPCKOMY
npaBy U CMEXHbIM NpaBam».

WccnepoBaHue «VIcknioveHns 1 orpaHuyeHns B aBTOPCKOM NPaBe U CMEXHbIX NpaBax», NoaroToBneHo
Mbepom Cupunennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

MyHKT 2 cTaTbn 9.

TrnoBble NOMOXeHWA AN HaUMOHaNbHbIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXeHui ornbkriopa ot
HE3aKOHHOro MCMNONb30BaHNS U APYrMX HAHOCALWMX ywepb aencteni, 1982 r., nyHkT 37.

TrnoBble NOMOXeHWA AN HaUMOHaNbHbIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXeHuin ornbkriopa ot
He3aKOHHOrO MCNONb30BaHWUS U APYTUX HAHOCALMX yLepb AeAcTBUIn’ NyHKT 37.
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(ii) BbIpakeHWs AeNCTBUEM, B YHAaCTHOCTU HapOoAHble TaHLbl, ApamMaTyprug u
Xy[oXKecTBeHHble (hopMbl 06psiAOB, HE3aBMCUMO OT TOrO, BOMJIOLLLEHbI OHM B MaTepuarbHyio
hopMy, UNu HeT; K1

(iv) BblpaxeHWs B MaTepuanbHoii opme®’.

B koHTekcTe MKI'P TepMUHbI «TpaanLMOHHbIE BbIPaXeHUS KYfbTYpbI» U «BbIPaXKeHUS
donbknopa» ABNATCS CUHOHUMUYHBIMU U B3aUMO3aMEHSIEMbIMMU.

Ex-situ

B oTHOLWEHMM onpeaeneHns «coxpaHeHue ex situ» B ctatbe 2 KoHeeHUuU 0 6U0I02U4ECKOM
pasHoobpasuu (1992 r.) «ex situ» MOXeT NOHNMMATLCS Kak «KOMMOHEHTbl B1Uonormyeckoro
pa3Hoobpa3susi BHE X ECTECTBEHHbLIX MECT OOUTaHUSAY.

Ho6pocoBecTHas NpakTUKa

BbipaxeHue «4obpocoBecTHas NpakTnka» UCMonb3yeTcs B onpeaeneHHbIX NOMoXKeHUAX
bepHckoli KoHeeHyuu 06 oxpaHe numepamypHbIX U XyOoxecmeeHHbIX rpou3gedeHuti (1971 r.)
B OTHOLLIEHUWN NCKIMIOYEHU N3 aBTOPCKO-MPaBoOBON oxpaHbl (CM. NyHKT 1 ctaTteun 10,
KacaloLmnca uMTnpoBaHuns, a Takke NyHKT 2 ctateu 10, kacarowummncs csobogHoro
NCMNOnb30BaHUS NPOU3BeLEHNI B 00beMe, onpaBAaHHOM NOCTaBIIEHHOW LIENblO, B KAa4YecTBe
unncTpaun y4ebHoro xapaktepa). [ns onpegeneHus Toro, kKakas npakTmka MoxeT
cunTaThCsa «40OPOCOBECTHONY, CNeAyeT NPUHATL BO BHUMAHUE KPUTEPUM TPEXCTYNEHYaTOM
nposepkn®.

MNMpaBa epmepoB

B ctatbe 9.1 MexdyHapodHozo dozoeopa [podo8oribCmeeHHOU U CerlbCKOX035lCMB8EHHOU
opaaHu3ayuu (BAQ) o eceHemu4yeckux pecypcax pacmeruli 0rg npou3sodcmea
npodoeosibcmeusi U 8edeHus1 CeslbCKo20 xXo3slicmea NpU3HaeTCca «TOT OFPOMHBIN BKMag,
KOTOpPbIA BHOCAT 1 OyayT BNpeab BHOCUTbL B COXPaHEHME U pa3BUTUE FEHETUYECKMX PECYPCOB
pacTeHui, KOTOpbIE COCTaBMSOT OCHOBY Ansi MPOM3BOACTBA NPOAOBONLCTBUS U
CeNbCKOX035MCTBEHHOM NPOAYKLMUM BO BCEM MUPE, MECTHbIE U KOPEHHbIe 0BLLMHBI 1 hepMepbl
BCEX PETMOHOB MMpPa, 0COBEHHO LIEHTPOB NPOUCXOXAEHUSA N pa3HOOOpasusa KynbTyp». CTaTbs
9.2 onpepgenseT «npaBa epmMepoB» creaywmmMm o6pa3om: «(a) oxpaHa TpaanLUMOHHbIX
3HAHWUN, KACAKLLMXCA reHETUYECKUX PECYPCOB pacTeHW A11s MPON3BOACTBA NMPOAOBOSLCTBUSA U
BeAEHMA CenbCckoro xo3ancrea; (b) npaBo Ha paBHOMNPaBHOE y4acTuUe B pacnpeaeneHnm
BbIrog, Nony4yaemMbiX OT MCMONb30BaHUSA reHETUYECKMX PECYPCOB pacTeHWIA Ansi NPOn3BoacTBa
NPOAOBONBbCTBUSA N BEAEHUSA CENbCKOro X035IMCTBA; 1 (C) NpaBo Ha yYacTue B NPUHATUN
peLLeHN Ha HaUMOHaNbHOM YPOBHE MO BONPOCAaM, CBA3AaHHbIM C COXPaHEHMEM U YCTONYNBBIM
NCMONMb30BaHNEM FrE€HETUYECKUX PECYPCOB pacTEHWI AN NPOU3BOACTBA NPOAOBOSLCTBUSA U
BEOEHUS CernbCcKoro xo3ancreay». B ctatbe 2 MexdyHapodHo20 KoOeKkca rnosedeHust
lpodosonbcmeeHHOU U cerbckoxossticmeeHHoU opaaHulayuu (PAO) npu cbope u nepedaye
3apo0biwesol nnasmMbl pacmeHuli 3TOT TEPMUH onpedensaeTcs cneayowmm obpasom: «npaea,
BbITEKaOLLMe M3 MPOLLIIOro, HacTosLero 1 dyayllero Bkrnaga oepmMepoB B COXpaHeHMe,
COBEpLLEHCTBOBAHNE M NPeoCTaBlEHNE FEHETUYECKMX PECYPCOB PaCcTEHNI, OCOBEHHO B
LeHTpax npoucxoxaeHus / pasHoobpasusa. ITu npaea npuHagnexaTt MexayHapoaHomy
Co00LLEeCTBY, BbICTYNaKLLEeMy B KQ4ECTBE JOBEPUTENBHOIO YNPaBmsoLLEro B MHTEpecax

o1 TunoBble NOMOXEHNs AN HaUMOHANbHbIX 3akoHoAaTeNnsLcTB 06 OXpaHe BblpaXxxeHui CbOJ'IbKJ'IOpa oT

HE3aKOHHOrO MUCMONb30BaHNS N APYrMX HaHOCAWMX yulepb aencTeui, pasgen 2.

My6nukauma BONC «PykoBoacteo BOUC no goroBopam B 0611acTi aBTOPCKOro npaea M CMEXHbIX Npas,
agMUHUCTpaTMBHOE yrnpaBneHue koTopbiMu ocyllectenaeTr BOUC, un Mmoccapuii TEpMUHOB NO aBTOPCKOMY
npaBy Y CMEXHbIM NpaBamy, cTp. 289.
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HbIHELHMX M OyayLWMX NoKoneHn depmMepoB, B Liensx obecneyeHns nomnHom Bbirogbl Ans
depmepoB 1 NoaaepKKM NPOAOCIHKEHMSA NX B3HOCOB, a TakXke AOCTUXEHMS obLmMX Lenen
MexgyHapogHoro npoekta ®AO No reHeTUYECKUM pecypcam pacTeHUn».

dukcauus

CornacHo topugmndeckomy crioapto briaka, dmkcaumen asnseTcs npouecc unm pesynbtat
3anMcy aBTOPCKOro Npou3BegeHus B ocsidaemon coopme. drkcaumsa NnpomnsBegeHns Unm
o6bekTa CMEXHbIM NpaB B MaTtepuanbHon popmMe (B TOM YUCTIE XPaHEHME B NAMSITU
3NEKTPOHHOrO YCTPOMCTBA (KOMNblOTEpa)), AOMKHaA NPON3BOAUTBLCH B 4OCTAaTOMHO CTabunbHON
dopme 1 Taknum obpazom, 4Tobbl HA OCHOBE 3TOrO NPOM3BEAEHNE UNN OOBEKT CMEXHbIX NpaB
MOXeT BbITb BOCMIPUHSAT, BOCTPOU3BEAEH UMK cooBLLEH 0 Bceoblero cBeaeHns®™. dukcaums
B MaTepuanbHon opme He Bcerga ABnsieTcs Heo6X0AMMbIM YCITOBUEM OXPaHOCMOCOBHOCTH,
onHako bepHckas KoHeeHyusi 06 oxpaHe numepamypHbIX U XyO0XKeCmEeHHbIX rpou3dsedeHull
(1971 r.) npegycmaTtpuBaeT, YTO HaUMOHamNbHbIM 3aKOHOAATENbCTBOM B 061aCcTu aBTOPCKOro
npaBa cprkcaLms MOXeT BbiTb NpeAnMcaHa B kadecTse Takoro ycrosusi®. dukcauus B
mMaTepuansHoi hopMe TPaaULMOHHBIX BbIPAXEHUIA KyNbTYpbl MOXET CO3aTb HOBbIE NpaBa
WHTENMeKTyanbHOW COBCTBEHHOCTM Ha Takyto omKcauuto, 1 3Tn npasa MoryT ObiTb
HEeNoCpeACTBEHHO MCMONb30BaHbI 4115 OXPaHbl CaMUX TPAOULMOHHBLIX BbIPpaXXEHUA KynbTypbl —
Takas cTpaTerusi UCnonbL30Banack Ans OXpaHbl APEBHETO HACKanbHOro 1cKyccTBa®”.
BbickasblBanocb MHEHWE, YTO N3-3a UCMOSb30BaHNS TEPMUHA «BbIPAXEHMEY» MOXET
BO3HVKHYTb BneYyatneHune, OyaTo Ans oxpaHbl TPASULMOHHBIX BbIPaXXEHUA KynbTypbl
cylectByeT TpeboBaHue no nx dukcauumn®.

donbknop

B cooTBeTCTBUM C onpefeneHnem, cogepxawummcs B PekomeHdayuu 0 coxpaHeHuu
mpaduyuoHHoU Kynbmypsbl u ¢ponbkiopa (1989 r.) OpraHusaumm O6beamHeHHbIX Hauui no
BonpocaM obpasoBaHugd, Hayku n kynbTypbl (FOHECKO), «donbknop (unu TpagmumMoHHas u
HapoaHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX HA TPaAMLMSAX KyNbTYPHOro
coobLlecTBa TBOPEHUN, BblPaXXEHHbIX rPYNMNON UM UHANBUAYYMaMM U NPU3HaHHbIX B KAYecTBe
OTPaXKeHMS YasgHW coobLLEeCTBa, ero KynbTypPHON 1 coumanbHOM CaMODLITHOCTY;
bOoNbKIOpHbIE 0OpasLbl U LEHHOCTM NepeaatoTcst YCTHO, NyTEM UMUTaLMWU UK APYrMMn
crnocobamun. Ero popmbl BKMOYAOT, B YaCTHOCTH, A3bIK, NMUTEpaTypy, My3blKy, TaHLbl, UrPbl,
Mudponoruto, 06psaapl, obblvaun, pemecna, apxXuTeKTYpy 1 Apyrme Buabl Xy4oXXeCTBEHHOTO
TBOpYECTBA».

MepBble NOMNbITKN AKCMAMLMTHOIO YperynupoBaHus BONPOCOB MCNOMb30BaHUS TBOPEHUI
donbkriopa 6binv NpeanpuHATLI B paMKkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSbKMX CTpaH
(TyHuca B 1967 r., Bonmeun B 1968 r. (NMULWb B OTHOLLEHUN MY3blKanbHOro donbkropa), Yunm B
1970 r., Mapokko B 1970 r., Amxupa B 1973 1., CeHerana B 1973 r., KeHuun B 1975 1., Manu B
1977 r., BypyHan B 1978 r., Kot-g'ViByape B 1978 r., 'BuHee B 1980 r., a Takke B TUNOBOM
3akoHe TyHunca o6 aBTOpCcKOM NpaBe And pa3BuBaloLLmMxcsa cTpaH B 1976 r.) n mexayHapoaHOM
aorosope (pa3paboTaHHbi B baHrn B 1977 r. Tekct KoHBeHUuun 06 AdpurkaHckon
pervoHarnbsHON opraHvM3aunm UHTenNneKkTyansHon cobcTBeHHOCTH, Aanee «KoHBeHUms
APOWC»). Bo Bcex aTux TekcTax npovssedeHus honbKriopa paccMaTpmBaroTCs Kak 4acTb
KynbTypHOro Hacrneausi Haumm («TPaaMLUMOHHOIO Hacneans», «KynbTYPHOro Hacneams»;

&3 My6nukaumsa BONC «Pykosoacteo BOVC no goroBopam B 0651acTvi aBTOPCKOro npaBa U CMEXHbIX Npas,

aAMUHUCTpaTUBHOE ynpaBrieHne KoTopbiMu ocyllecTensieT BOUC, n Mmoccapuii TEpMUHOB MO aBTOPCKOMY
npaBy 1 CMeXHbIM npaBamy, cTp. 290.

MyHKT 2 cTaTbn 2.

Teppu AHke, «HecaHKLUMOHMPOBaHHOE BOCNPOM3BEAEHNE HACKanbHOMO UCKYCCTBa»: TeMaTuyeckme
uccrenoBaHunsi B 0611acTu MHTENNeKTyanbHON CO6CTBEHHOCTM Y TPaAULIMOHHbBIX BbIPAXEHUI KynbTypbl,
BOWC, 2003 r.

OTt4eT cemHaguaTton ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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B Ynnu — «obLLECTBEHHOIO AOCTOAHMS KYNbTYpbl», UCMONb30BaHWE KOTOpOro TpebyeT nnathbl).
Tem He MeHee, MOXXHO MO-pa3HOMY MOHMMAaTb 3Ha4YeHue TepMmnHa «ONbKIOP», B KOTOPOM OH
ynoTpebnsaeTcsa B 3TUX TeKCTax. BaxkHbIM aBTOPCKO-NPaBOBbLIM 3rieMEHTOM, obLwum Ans
Np1BEAEHHbIX B 3TUX TEKCTaxX onpeAeneHnin B COOTBETCTBUM C YKa3aHHbIMU 3aKOHaMU (Kpome
Turnoeoeo 3akoHa TyHuca, B KOTOPOM He COAEPXUTCS onpeaeneHus), ABnseTcsa To, YTO
dhonbknop AormkeH 6bITb co3aaH aBTopamMu, Ybs IMYHOCTb HEM3BECTHA, HO KOTOpLIe
NpeanonoXnTenbLHO ABMSIOTCS UNW ABNSANUCH rpaxaaHamu cTpaHbl. B Koneenyuu APOUC
YNOMUHAaIOTCHA TBOPEHUS «OBLWKNHY», a He aBTOPOB, YTO pasrpaHM4MBaET TBOPEHUs dorbkropa
OT NPOU3BEAEHNI, OXPaHSAEMbIX TPAANLMOHHBIM aBTOPCKMM npaBomMm. B Turosom 3akoHe
TyHuca onpefeneHue onbknopa 4aHo C UCMONb30BaHMEM 000OUX STUX anbTepHATUBHBIX
BO3MOXHOCTEW 1 paccmaTpuBaeT ONbKIOP Kak TBOPEHUS «aBTOPOB, KOTOPbIE
NpeanonoXnTenbLHO ABMAIOTCS rpaXxaaHaMyM COOTBETCTBYHOLLEN CTpaHbl, NN 3THUYECKUX
obLwmH». B cootBeTcTBUM ¢ 3akoHOM Mapokko, honbKrop oxBaTbiBAET «BCE
HeonybnnkoBaHHbIE MPOU3BEAEHNSA TAKOr0 poAay, Npy 3ToM 3akoHbl Armkupa n TyHuca He
OrpaHMYMBAaOT OXBaT NOHATMSA «ponbKNop» HeonybnMkoBaHHbIMU NponsBeaeHuamu. B 3akoHe
CeHerana npucyTcTBYeT YeTKoe MOHMMaHue NOHATUS OOSbKIopa, Ky4a OTHOCATCS Kak
nuTepaTypHble, Tak U XyOoXXeCTBEHHble Nnponssedenns. B Konsernuyuu APOUC v Turosom
3aKkoHe TyHuca npefyCMOTPEHO, YTO dOOMbKIOP BKMNOYAET U HaydHble paboTbl. BonbLIMHCTBO
N3 yKasaHHbIX 3aKOHOB MPU3HAKOT «MPOu3BeAeHUs No MoTMBaM (porbknopa» B KadecTse
OTAENbHON KaTeropnn Npon3BeaeHun, AN NCnonb30BaHUSA KOTOPbIX B KOMMEPYECKUX Liensax
TpebyeTca oaobpeHne KoMNeTeHTHOro opraHa®’.

dopmanbHOCTb

tOpuanyeckun cnosapb bnaka onpegenseT hopmanbHOCTb Kak Mernkoe npakTu4eckoe
OelncTBMe, KOTOpoe, HECMOTPS Ha €ro KaxyLLYyCst HE3HAYUTENbHOCTb, 00bIMHO HEOBX0AMMO
NpeanpyHATL ANs JOCTUXKEHUS] ONPeaeNeHHOro NpaBoBoro pesynbTarta. B KoHTekcTe
aBTOPCKOro npaea TepMUH «hopMarnbHOCTb» 0603Ha4aeT npoueaypHoe unm
agMyHUCTpaTuBHOe TpeboBaHme, Hanpumep, TpeboBaHVe pa3MelLeHns yBegoMneHms ob
aBTOPCKOM MpaBe, MPeAoCTaBNeHNs KOMUIA NN permcTpaunm, KoTopoe OOMKHO ObiTh
BbIMOMTHEHO B KAYECTBE YCIOBMSA ANl NPUOBPETEHNST aBTOPCKOrO NpaBa Ui CMEXHbIX Npas,
NOMb30BaHNA UMM UMK UX OCYLLIECTBNEHNA (BKMloyas 06ecneyeHHOCTb MPaBoBoii caHkLmeir)®s.
B cootBeTcTBUM C bepHckol KoHeeHuuel 06 oxpaHe riumepamypHbIX U Xy00XeCmeeHHbIX
npouseedeHuli (1971 r.), CoanaweHuem BcemupHol mopeoeoll opeaHu3ayuu (BTO) no
mopzaoebiM acriekmam fpae uHmesinekmyarbHol cobcmeerHocmu (1994 r.) (CornaweHnem
TPUIC), Jozosopom BOUNC o asmopckomy npasy wn [Joeoeopom BOUC o ucrnonHeHUsM u
¢poHO2pamMmam Nonb30BaHMe NPaBaMmn N NX OCYLLECTBIEHNE He CBA3aHbl C BbINOIHEHUEM
kakux 6bl TO H1 BbINo hopmanbHocTeir®®.

FeHeTMYeckui maTepuan

B cooTtBeTCTBUM CO cTaThen 2 KoHeeHyuu o buosiozudyeckom pasHoobpasuu (1992 r.) TepMuH
«FeHeTUYECKMIn MaTepuarny» o3HavaeT «tbon maTtepman pacTUTENbHOrO, XXUBOTHOTO,
MMUKPOBHOIO U MHOMO MPOUCXOXAEHUS, CoAepXKalLMA (PyHKLMOHaNbHbIE e4MHULbI
HacnegcTtBeHHoOCTMY. Kpome Toro, BbICKa3biBanoch NpeanoxXeHne o ToM, YToObl TEpMUH

&7 TunoBble NONOXEHNs AN HaUMOHaNbHbIX 3akoHoAaTenscTB 06 OXpaHe BblpaXxeHui CbOJ'IbKJ'IOpa oT

HE3aKOHHOro MCMONb30BaHNS U OPYIMX HAHOCALLMX yLlepb aencteui, 1982 r., yacTtb |, NyHKTbI 5-7.
My6nukaumsa BONC «Pykosoacteo BOVC no goroBopam B 0651acTvi aBTOPCKOro npaea U CMEXHbIX Npas,
agMUHUCTPaTUBHOE ynpasneHne KoTopbiMu ocylecTenseT BONC, n Mnmoccapuin TepMUHOB MO aBTOPCKOMY
npaBy 1 CMeXHbIM npaBam»’ cTp.290.

MyHkT 2 cTatbn 5 BepHckon KoHBeHuun, nyHKT 1 ctatbn 9 Cornawenuns TPUNMC, nyHkT 10 ctatemn 25
Horosopa BONC no aBTopckomMy npasy u ctatbs 20 [lorosopa BONC no ncnonHeHusam un oHorpammam.
Cwm. PykoBogcteo BOMC no goroBopam no aBTOPCKOMY MpaBy M CMEXHbIM nNpaBaM, aaMUHUCTPATMBHOE
ynpaBreHue KoTopbimu ocylecTtensetT BOWC, n moccapvin TEpMUHOB, OTHOCSILLIMXCS K @BTOPCKOMY MpaBy U
CMEXHbIM npaeam’ cTp. 291.
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«reHeTUYEeCKUi MaTeprary NOHUMAICs «Kak MaTepuan 3 Kakoro 6bl To Hi 6bino
B1OMNOrMYEcKoro MCTOYHMKA, B KOTOPOM €AWHWLILI HACNEeACTBEHHOCTM OKa3bIBAKOT BIIMAHME UMN
BLINOMHSAOT YHKLMN» °.

FeHeTHYecKne pecypcebl

B cooTtBeTCcTBMM CO cTaTben 2 KoHgeHyuu 0 buonoauyeckom pasHoobpasuu (1992 r.) TepMUH
«FreHeT4ecKne pecypcbl» 03HavaeT «reHeTUYeckuin MaTepuan, npeacTaBnaoLwmnmn
haKTUYECKYO UNKN NOTEHUNANbHYIO LIEHHOCTbY.

B ctatbe 1 peweHusi Ne 391 AHOckoeo coobuiecmesa o pexxume docmyra K 2eHemu4ecKUM
pecypcam (1996 r.) gaeTcsa LWMpoKoe onpeaeneHe «reHeTUYEeCKMX PecypcoBy»: «BeCb
Guonoruyecknii MaTepuan, KOTopbIi COAEPXKUT reHeTUYECKYD MHAOPMALMIO, UMEIOLLYIO
pearnbHYo UN1 NoTeHUMArnbHY LEHHOCTbY.

B 'moccapun MpoaoBonbCTBEHHOM U CENbCKOXO35IMCTBEHHON opraHm3aumn (PAO) no
pbI6ONOBCTBY 3TOT TEPMUH ONpeaensieTcs Kak «3apoablilleBas nnasmMa pacTeHui, )XUBOTHbIX
WnNu gpyrmx opraHM3mMoB, cogepkallias nornesHble CUMBOIbI, MMEKLLE AeNCTBUTENBHOE NN
noTeHunansHoe 3Ha4yeHne. B ogoMallHEeHHbIX BUAax 3TO CyMMa BCEX reHeTUYECKNX
KOMOMHAaLMI, NONYYEHHbIX B MPOLECCE 3BOSTHOLNY.

B opyrx npaBoBbIX JOKYMEHTaX MpU CCbINKE Ha reHETUYECKNE PECYPChI UCMONb3YHTCS
pasnuyHble TEPMUHBI:

B cratbe 2 MexdyHapodHoz20 dozoeopa ®AQO 0 pacmumeribHbIX 2eHemMuU4YeCcKUx pecypcax,
ucrionb3yembix Oris rnpoudsodcmea rpodo8osibcmeusi U 8e0eHUs CerlbCKo20 xo3slicmea
(2001 r.) «pacTuTenbHbIE FEeHEeTUYECKUE PECYpPChbl» O3HaYalT «nobon matepuan
pPacTUTENbHOrO NPOUCXOXAEHUS, BKIOYAA PENPOOYKTUBHDBIV 1 BEr€TaTUBHLIN NOCaA04HbIN
mMaTepuan, CogepXxaluin yHKLMOHaNbHbIe €OUHULbI HACNeACTBEHHOCTUY.

B ctaTtbe 2 MexdyHapoOHo20 kodekca rnosedeHus 0risi cbopa u rnepedadu 3apodbiuiesol
nna3mbl pacmeruti PAO (1993 r.) pacTuTenbHble reHeTUYECKNE PECYPCHI ONpeaensatoTca Kak
«penpoayKTUBHBIN UK BereTaTUBHbLIV NOCaA0YHbIN MaTepuan pacTeHUny.

B nyHkTe 1 (a) ctatbu 2 MexdyHapodHozo npoekma ®AO no pacmumesnbHbIM U
eeHemuyeckum pecypcam (1983 r.) 3TOT TEPMUH ONpeaenseTcs kak «penpoayKTUBHLIN UK
BereTaTvBHbIN NOCAA0YHbIA MaTepuan CneayoLwmnx KaTeropui pacTeHuin: i) ucnonb3yemMble
KynbTuBUpyeMble BUAbl (copTa) M BHOBb pa3paboTaHHble BUAbI; ii) yCTapeBlUue copTa;

iii) NnpumMUTUBHBIE COpTa (MECTHble copTa); iV) AMKME U COPHSIKOBbIE BUAbI, MMetomne 6nunskoe
POACTBO C KyNbTUBMPOBaHHLIMU BUAaMK; U V) cneumarnbHble reHeTuyeckne coHab! (BKovas
ANUTHblE POHAbLI U OENCTBYIOLLME NIMHUN CENEKLUMOHEPOB U MyTaHTbl)». MexayHapoaHbIn
NPOEKT HE COAEPXKMUT CChINOK Ha «PYHKLMOHANbHbIE eAUHULIbI HACNEeACTBEHHOCTUY.

B opyrux ropugndeckmx AoKyMeHTax B 06nactv MHTennekTyansHon cobCTBEHHOCTM 3TOT
TEPMUH He UCMOoMb3yeTCs, a UMEIOTCS CChIfKN Ha «Brnonorndeckun matepmnany». B Jupekmuse
Esponietickoeo coro3a o npasoeoli oxpaHe buomexHosoaudeckux usobpemeHud (1998 r.) oH
onpeaensieTca Kak «MmaTepwuarl, cogepXalln reHeTUYECKY MHPOPMaLMIO U CMOCOOHbIV Ha
CaMOBOCMNPOU3BOACTBO MW BOCNPOM3BOACTBO B BMONOrMYEeCcKon cuctemey.

B cootBeTcTBUM ¢ Kodekcom DedeparibHbix npasun CLUIA Gnonornyecknin matepuan BknovaeT
«maTepman, CnocoOHbIN Ha NPSIMOE NN HENPSIMOE CaMOBOCNPON3BEAEHNEY.

70 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuus reHeTnyeckmx pecypcoB B KOHBEHLIMM 0 B1Monornyeckom

pa3Hoobpa3sun 1 ee B3aMMOCBS3b C (PYHKLMOHANbHBIM MEXAYHAPOAHBIM PEXUMOM [0CTYyNa U COBMECTHOrO
nonb3oBaHUsA Bbirogamu), cTp. 8.
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B cooTtBeTcTBUM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.),
Guornornyeckme pecypchbl BKIIOYAOT «FEeHETUYECKUE PECYPChI, OPraHW3Mbl UMK UX YaCTK,
nonynsAumMm unm nobdslie Apyrne BUOTUYECKUE KOMMOHEHTbI 3KOCUCTEM, UMEoLLME haKTUYECKYIO
U1 NOTeHUManbHyo NOMEe3HOCTb UMK LEHHOCTb AJ151 YeNoBeYeCcTBay.

Hacneaue (KopeHHbIX HapoAoB)

TepMUH «Hacneamne KOpeHHbIX HapoaoB» (U NPOYMX HAPOAOB) UMK «KYMNbTYpHOE Hacneaue
KOpPEHHbIX HApPOA0B» B LIeNoOM OTHOCMTCH K TOMY, YTO onuckiBaeTcs B [lpoekme npuHyunos u
PyKOB0OAUUX yKa3aHUli o oxpaHe Hacriedusi KopeHHbix Hapodos (2000 r.), paspaboTaHHOM
Mpencenarenem-goknagynkom MNMogkoMmMccum No NOOLLPEHUIO U 3aLLMTe NpaB YenoBeka
r-xon Spukon-MpaH fasc. B nyHkTax 12, 13 u 14 PykoBoasawmMX yka3aHUn coaepKartcs
onpegeneHus.

MyHKT 12 rnacuT: «[H]acnegue KOpeHHbIX HAPOAOB HOCUT KOMSEKTUBHBINA XapakTep U COCTOUT U3
BCeX OOBbEKTOB, JOCTONPUMEYATENbHbLIX MECT U 3HAHMI, B TOM YUCHE A3bIKOB, OCHOBHbIE
CBOWCTBA WM MCMOJSIb30BaHNE KOTOPbIX NepeaaeTcs U3 NOKONIeHNs B MOKOSIEHNE U KOTopble
paccmaTpuBaloTCH Kak Hepa3pblBHO CBA3aHHbIE C onpeaeneHHsIM Hapoaom nnbo ero
TeppuTopmen TpaguUMOHHOIO NPUPOAONONb30BaHUA. Hacnegme KOpeHHbIX HapogoB Takke
BKIOYaeT 06beKTbl, JoCToNpUMeYaTernbHble MeCcTa, 3HaHus, a Takke nuTepaTypHbIe Unu
XyOO0XeCTBEHHbIE MPOU3BEAEHUSA 3TUX HAPOL4OB, KOTOPbIE MOryT ObiTh CO34aHbl UM BHOBb
o6HapyxeHbl B byayLliem Ha ocHoBe ux Hacnegusay. TyHKT 13 rnacut: «[H]acneane KopeHHbIX
HapooB BKIHOYAET BCE ABWXMUMbIE KYNbTypHbIE LIEHHOCTW, KOTOPbIE onpeaeneHs B
cooTBeTCTBYOLLMX KOHBeHUusAX FKOHECKO; Bce BMAbI NMTepaTypHbIX UNN XyO0XECTBEHHbIX
Npou3BeaeHUn, TakMX Kak My3blka, TaHLbl, MECHU, LLepeMOHMU, CUMBOIbI U 3HaKW,
noBecTBOBaTENbHbIE N MO3TMYECKME NPON3BEAEHNS, a Takke BCce POPMbl JOKYMEHTUPOBAHNS,
npuHaanexatume KOpeHHbIM HapoaaM UMK BbINOSTHEHHbIE UMW; BCE BUAbI HAYYHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKNX, MEANLIMHCKUX, KONTOMMYECKUX 3HAHWUI 1N 3HAHWN,
CBsI3aHHbIX C BuopasHoobpasmem, BKNoYas MHHOBALMM HA OCHOBE 3TUX 3HAHWI, KYNbTYpHbIE
copTa, NekapcTBeHHbIE CpeacTBa U MeanMKamMeHTbl U BUAbl UCMONb30BaHWs chiopbl U dhayHbl;
HeABWKMMble KyNbTYpHblE LLEHHOCTU, TakMe Kak CBSILLIEHHbIE MeCTa KyfbTYPHOro, NPUpOAHOro n
NCTOPUYECKOro 3HaYeHNs1 U MecTa 3axopoHeHun». TyHKT 14 rnacut: «[Klaxabln anemMeHT
Hacnegus KOpeHHbIX Hapoao0B MMeET BnajenbLeB, KOTOPbIMU MOTYT SBNATLCA HAPOA B LENoM,
oTAenbHas cemMbs N1 KnaH, obbeanHeHne unm obwmHa, NMbo oTaenbHbIe NuUa, KoTopble
NpoLunmn cneumansHoe obyyeHne nnm nHULMaumio Ans Toro, YTobbl BbICTYNaTh B KayecTse
Takoro poga xpaHutenen. Bnagenbubl Hacneansa OOMKHbI oNpeaensiTeCs B COOTBETCTBUN C
obblyasiMu, 3aKOHaMK 1 NPAKTUKOWM CaMuX KOPEHHbIX HapodoBy». B uensax HacTosawmx
PykoBogsawWmMX yKkazaHUn «KyrnbTypHOE Hacneamne KopeHHbIX HApOAOBY» O3HayaeT BCce 0ObeKThI,
co3[aHHble, BONMOLLEHHbIe U NPOoM3BeAeHHbIEe Kak B MaTepuanbHOW, Tak U B HemMaTepuarnbHOn
dopme, KOTOpble COCTOAT U3 XapaKkTepHbIX 31EMEHTOB KyNbTypbl KOPEHHOIO HApOAa U KOTopble
pa3pabaTbiBalOTCA 1 COXPAHAOTCA 3TUM HAapOAOM NMBO OTAENbHbIMY €ro NpeacTaBuTeENAMH,
ecnv npounssefeHne oTpaxkaeT TPaaULNOHHbIE BbipaXKeHUst 3TOro Hapoaa B obnacTtu
nuTepaTypbl, Xy4OXECTBEHHOIO TBOPYECTBA UMW Haykn. Takune Co3daHHble, BOMSOLLEHHbIE 1
npoussedeHHble 06bEKTHI BKMOYAOT NPaKTUKY, BOCNPON3BEAEHUE, BblpaXeHue, a Takke
WHCTPYMEHTbI, 06beKTbI, apTedakTbl, AOCTONPUMEYaTENbHbIE MECTa U CBSA3aHHbIE C HUMM
KynbTypHblE NPOCTPaHCTBa, KOTOpble NPU3HaHbI KOPEHHbIMWU Hapogamn U OTAENbHLIMU KX
npeacTaBUTENsIMU Kak YacTb UX KyNbTypHOro Hacneams. OHKM Takke BKMOYaoT 3HaHUS,
BO3HMKalOLWMe B pesynbTaTe MHTEMNEKTyanbHON U UHTYUTUBHON AeATenbHOCTU B
TPaaWLMOHHOM KOHTEKCTE, B TOM YMCIe HOY-Xay, HaBbIKW, MHHOBaLWX, NpaKkTMKa U NO3HaHUS,
COCTaBnALLME YaCTb CUCTEM TPAOULMOHHBIX 3HAHWI, @ TaKKe 3HaHWS, BOMMOLLEHHbIE B
TPaAMLMOHHBIX YKNaZax >XM3HU KOPEHHOro Hapoda unv copepXaliuecs B KoanuumpoBaHHbIX
CMUCTEMaXx 3HaHWI, KOTOpbIE NepeaaroTCs U3 NOKoNeHns B nokoneHne. KynbTypHoe Hacneawue,
nepegaBaemoe 13 NOKONEHUS B NOKOMEHUe, MOCTOSAHHO BOCCO34aeTCcs KOPEeHHbIMWU Hapoaamu B
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KayecTBe peakLuu Ha U3MEHeHMs!, NPou3oLLEALLME B UX CPpede, U B3aMMOCBSA3M C MPUPOAON 1
COBCTBEHHON UCTOPWEIA, 4TO POPMUPYET Y HUX OLLYLLIEHUE CaMOBBITHOCTM U1
npeemMcTBEeHHOCTM .

KopeHHble 1 MeCTHble OGLUUHDI

TepMNH «KOPEHHbIE N MECTHbIE OBLLMHBI» SBMAETCA NPegMEeTOM LLUMPOKOro 00CYyXAEeHUs U
uccrnefoBaHus. YHUBepcanbHOro, CTaH4apTHOro onpeaeneHns TepMmnHa «KKOpeHHbIE U
MECTHbI€ OOLLUUHbBI» He cyLlecTByeT. JTOT TEPMUH ncnonb3yeTtca B KOH8eH uUU 0
buonoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatba 8(j) onpeaenset, uto «Kaxaas
HorosapuBatoLasica CTOpoHa, HaCKoNbKO 3TO BO3MOXHO U LienecoobpasHo:

(j) B cooTBETCTBMM CO CBOMM HaUMOHamNbHbIM 3aKOHOAATENLCTBOM ObecneynBaeT yBaxeHue,
COXpaHeHue 1 nogaepkaHue 3HaHWi, HOBOBBEAEHWI N NPAKTUKM KOPEHHBLIX U MECTHBIX OOLLMH,
oTpaXkaloLMX TPaAULMOHHBIN 00pas XN3HW, KOTOPbIE UMEIOT 3HAYEHUE A4S COXPAHEHUS U
YCTONYMBOro NCMNOMb30BaHUs Buonormyeckoro pasHoobpasus, cnocobeTeyeT ux 6onee
LLUIMPOKOMY MPUMEHEHUIO C OA0BPEHUSA 1 NPY YHaCTUN HOCUTENEN TakuX 3HaHWUA, HOBOBBEAEHUN
W MpaKTUKKM, a TakKe NooLLpsieT COBMECTHOE MONb30BaHNE Ha CNpaBeaMBON OCHOBE
BbIFOAaMM, BbITEKAOLUMMU U3 MPUMEHEHUS TAKUX 3HAHWUA, HOBOBBEAEHUN U NPAKTUKK; ...».
ToT e cambll TEPMUH UCNONb3yeTcs B HazolCKoM rpomokorie peaynupogaHusi docmyna K
2eHeEMUYECKUM pecypcam U COBMECMHO20 UCM01b308aHUSI Ha cripasednueoll U pasHoU OCHO8e
8b1200 om ux npumeHeHusi kK KoHeeHyuu o buosioauyeckom pasHoobpasuu (2010 r.).

B KonseHuyuu o 6uonoaudeckom pazHoobpasuu (1992 r.) TepMUH «KOPEHHbIE N MECTHbIE
O6LLMHbI» UCMOMb3YyeTcs NPU NPU3HaAHUM OOLLMH, KOTOPbIE MMEIOT JAaBHIOK CBA3b C 3eMSISIMU U
BOJAMU, Ha KOTOPbIX OHW NPOXMBAIOT UIN KOTOPLIMU NOMb3Yl0TCA» 2. MeCTHble OBLLHbI MOTYT
ObITb ONpeaerneHbl Kak «HaceneHme OTAENbHOro SKOOrMYEeCKoro panoHa, Ybe CyLLeCTBOBaHME
MOMHOCTbLIO MM YaCTUYHO HaMNpPsIMyto 3aBUCUT OT BrMopas3Hoobpa3ns panoHa 1 ToBapoB U yCnyr
3KOCUCTEMbBI 1 KOTOPOE B pesyrnbTaTe 3TOM 3aBUCMMOCTU pa3dpaboTarno unm npmobpeno
TpaauLMOHHbIE 3HaHKS, BKtoYas dhepmepoB, pbibonoBOB, CKOTOBOAOB, obuTaTenen necos u

op.»"2.

TepMUH «MeCTHble OBLLMHBI» NCMONb3yeTcs B JOKyMeHTax «Bknag cTpaH-eqMHOMBILLNIEHHWL, B
NPOEKT CTaTeln No oxpaHe TPaaNLUMOHHBIX BbipaxkeHun kynbTypbl» (WIPO/GRTKF/IC/19/9) 1
«Bknapg cTpaH-eOMHOMBILINEHHWL, B MPOEKT CTaTeln No oxpaHe TPaanLMOHHbIX 3HaHUNY
(WIPO/GRTKF/IC/19/1). TlyHKT 2 cTaTbu 2 060MX AOKYMEHTOB rMacuT: «[B] Liensix HacTosiLen
CTaTbV TEPMUH «MECTHbIE OBLLMHBI» BKITOYaAET Mobyto Krnaccudukaumio coumanbHOm U
KynbTYpHON caMOBbITHOCTM rocyaapcTBa-yneHa, kotopasi onpegeneHa BHyTPeHHUM
3aKOHOAATENbCTBOMY.

OT0T TEpMUH Takke ucnonbadyetcs B MexdyHapodHom ocoeope NpodoeoribcmeeHHOU U
cenbcKkoxo3sticmeeHHol opaaHu3ayuu (PAO) o eeHemu4YecKux pecypcax pacmeHuli 0ns
rnpoussodcmea npodosoribcmausi U 8e0eHUsT CeslbCKo20 xo3sticmea. [MyHkT 1 ctatbn 5
onpegenserT, 4to «Kaxaasa Jorosapusatowasca CTOpOHa ... B HaCTHOCTM, B Haanexawmx
cnydasax: ... (d) cooencTByeT COXpaHeHuto in-situ AnkMx opm KyNbTYPHbIX PacTEHUIA U OUKNX
pacTeHui 4ns Npon3BoACTBa NPOLOBOMLCTBUSA, B TOM YUCTE B OXPAHSAEMbIX panoHax nytem
noaaepkk1, cpeam NPoYero, YCUIMM KOPEHHbIX U MECTHbIX OOLUMH...». TE€PMUH KMECTHbIE U
KOpPEHHbIe 0BLWMHBbI» ncnonb3yetca B NyHkTe 1 ctatbn 9: «[oroapusatowmecs CTOPOHbI
NPW3HatT TOT OFPOMHbIA BKMaA, KOTOPbIN BHOCAT U 6yayT BNpeab BHOCUTb B COXpaHEHNE 1

71 - -
«HOpMOTBOp‘-IeCTBOZ NMPUOPUTETHbIE HanpasleHnA 6y;:|,yu.ge|/| HOPMOTBOpPYECKON OEATENbHOCTHU. 0630p

npoekTa NPUHUMMOB 1 PYKOBOASILLMX YKa3aHWI NO OXpaHe Hacneansi KOpeHHbIX HapoaoBy, pabounii
[OKYMEHT, NpeACTaBEeHHbI Mo3o MokoTta n Coeetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 utoHst 2006 T.
MoHsTME «MecTHble obLWmHbIY, CnpaBoyHast nybnukaums, nogrotoneHHas Cekpetapuatom [ocTosiHHOro
dopyma no BonpocamM KOpeHHbIX HapoaoB Ans CeMuHapa aKCnepToB MO Pa3yKpYNHEHUIO AaHHbIX
(PFI11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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pa3BuUTME reHETUYECKNX PECYPCOB PacTEHUI, KOTOPblE COCTaBMNSAOT OCHOBY AMs MPOM3BOACTBA
NpPOaOBONbCTBUS U CENBbCKOXO3ANCTBEHHOWN MPOAYKLIMU BO BCEM MUPE, MECTHbIE N KOPEHHbIE
06LLMHBI M hbepmepbl BCEX PETMOHOB MUPA...». TEPMUH «MECTHbIE OBLLUHBI» UCMONb3YeTCs B
nyHkTe 1 ctatbn 5: «Kaxpasa Jorosapusatowasacs CTopoHa, B HaCTHOCTM, B Haanexallmx
cnyyasx: (C) okasblBaeT COAENCTBUE UMW MOSAEPXKKY YCUNNaM (depMepoB U MECTHbIX OBLLMH,
HanpaBneHHbIM Ha pauuoHarnbHOE MCNOMb30BaHNE N COXPaHEHUE B XO35IMCTBAX UX
pacTUTenbHbIX FTEHETUYECKNX PECYPCOB ANs MPOM3BOACTBA NPOAOBONLCTBUS U BEAEHUS
CenbCKOro Xo3AncTea...».

B Oopyrux ropnanyecknx JOKYMeHTax UCMonNb3yTCa Apyrne TePMUHLL: TEPMUH «MECTHas nnu
TpaguuunoHHas obwmHa» ucnonb3yetcs B CeakonmyHACKOM rpomokosie 06 oxpaHe
mpaduyUOHHbIX 3HaHUU U 8bipaxkeHuli ¢hornbkiopa (2010 r.) AdprkaHCKoN permoHansHom
opraHvsauumn nHtennekTyanbHon cobcteeHHocTM (APOUC). TyHKT 1 cTatbm 2 onpenenser,
4TO «ObLWUHaY, ecriu 3mo 10380J155emM KOHMeKCM, 8Kkiito4aem e cebsi MecmHyro umnu
mpaduyUOHHYH OBUUHYY .

B ctatbe 1 peweHusi Ne 391 AHOckoeo coobuiecmesa o pexxume docmyra K 2eHemu4ecKUM
pecypcam (1996 r.) TepMUH «KOpeHHOEe, adhpOo-amMepUKaHCKOe UM MeCTHOE COo0LLEeCTBOY
onpepnensieTcs kak «rpynna nogaen, Yok coumnarnbHble, KynbTypHbIE U 3KOHOMUYECKMUEe YCroBUS
OTNMYaloT ee OT APYrMX CEKTOPOB HaLUMOHaNbHON 0bLMHBI, KOTopas pernameHTupyeTcs
NOMHOCTBLIO UITN YaCTUYHO ee CODCTBEHHbLIMU 0DObIYaAMN UMK Tpagnumamu, nmbo cneuvanbHbIM
3aKOHO4ATENbCTBOM, M KOTOpasi He3aBMCUMMO OT ee NPaBOBOro CTaTyca COXpaHsieT CBOU
CcoOCTBEHHbIE coumanbHble, 9KOHOMUYECKNE, KyrnbTypHblEe U NOJNTUTUHECKME UHCTUTYTHI, nmbo ux
yacTb».

B ctatbe 7.1l BpemeHHOro 3akoHogaTensHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLmMHa» onpefenseTca Kak «rpynna ntogewn, BKovas NoTOMKOB YIEHOB
o6wwmH Knnomby, oTnnyarowascst CBOMMM KyNbTYPHbIMUW YCIOBUSAIMKW, KOTOpas TpaguLNOHHO
OpraHn3oBaHa Ha MPOTSKEHMM NocneoBaTeNbHbIX MOKONEHWI 1 UMEET CBOU CODCTBEHHbIE
obbl4an, coxpaHsisi CBOM COLManbHO-39KOHOMNYECKNE NHCTUTYTBID.

NcKkoHHbIe 3HaHuA

VICKOHHBIMW 3HaHUAMMW SBASILOTCS 3HAHWS, HOCUTENSIMU U NMOMb30BaTENSAMM KOTOPbIX SBNSOTCS
«KOPEHHbIEe» OBLLMHBI, HAapoabl U HAaUMKU. B Takon TpakTOBKE «UCKOHHbIE 3HAHUS» O3HAYaloT
TPaAULMOHHbIE 3HAHMS KOPEHHbLIX HApo4oB. Takum 06pa3oM, MCKOHHbIE 3HAHWS BXOOSAT B
KaTeropuio TPaauLMOHHbIX 3HaHWIA, MPU 3TOM TPaaMLUMOHHbIE 3HAHWS He 0bs3aTenbHO
ABMSOTCSH UCKOHHbIMW. OAHaKO 3TOT TEPMUH TaKkKe UCNosb3yeTcs At 0603HaYeHWs 3HaHWUIA,
KoTopble camu no cebe SABNSITCA «MCKOHHbIMKUY. B Takol TpakToBKe TEPMUHBI
«TPAJVLIMOHHbIE 3HAHWSI» N KUCKOHHbIE 3HAHWUST» MOTYT BbICTYNaTh Kak B3anMo3ameHsieMble’*.

KopeHHble Hapoabl

TepMUH «KOpPEHHbIE Hapoabl» SBNSETCS NpeaMeToM LUMPOKOro 06CYKAeHWUsI U NccrneaoBaHus.
YHuBepcanbHOro, CTaH4apTHOrO onpeaerneHus 3Toro TePMnHa He CyLLLeCTBYeT.

LHeknapauusi OpeaHuzauyuu O6beduHeHHbIX Hauul o npasax KOpeHHbIx Hapodos 2007 .
npu3HaeT paBHble NpaBa YenoBeka KOpeHHbIX HapodoB ObiTb CBOOGOAHLIMM OT KyNbTYPHOM
ONCKPUMMHALUN U CTPEMUTBLCS COAENCTBOBaTL B3AaUMHOMY YBaXKEHWUIO Y TapMOHUYHBIM

& Cwm. O14yeT BOUC 0 Muccuax no yCTaHOBMNEHUIO (DAKTOB, KacaroLLMXCa UHTENNEKTyarlbHOM COOCTBEHHOCTU U

TpaanUMOHHbIX 3HaHuK (1998-1999 rr.), o3arnaBneHHbIn «Hyxabl M YasHMA HocuTenen TpaguLMOHHBIX
3HaHUI B 06N1aCTV MHTENNEeKTyanbHom cobCcTBEHHOCTUY, CTP. 23. CM. Takke CnnMCoK 1 KpaTKoe TEXHUYecKoe
NOsiICHEHME Pa3nU4HbIX hOPM, B KOTOPbIX MOXHO HanTn TpaguunoHHble 3HaHna (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHus.
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OTHOLLUEHNAM MeXay KOpeHHbIMW HapogaMun u rocyaapcreamMmu. OpaHako B Hen OTCYTCTBYET
onpepgeneHne «KOpeHHbIX HapoaoB».

OnucaHune NoHATUSE «KOPeHHbIe» B MiccrnegoBaHmm npobnembl ANCKPUMUHALMKN B OTHOLLEHWUN
KOPEHHOro HaceneHusl, NoAroToBNEeHHOM cnelmnanbHbIM OoKNaa4Mkom r-Hom Xoce MapTuHecom
Ko6o, paccMmaTpuBaeTcst MHOTMMW KOPEHHLIMW HApodaMn 1 UX NpeacTaBUTENbCKUMMN
opraHusauusiMi B KadecTBe npuemnemMoro pabouyero onpegenenus. B gaHHom MccnegoBaHum
KOpEHHbIE OOLLMHbLI, HAPOAb! M HALMKN MOHUMAKOTCS KakK «Te, KOTOpbIe, UMEeSt UCTOPUYECKYHO
NpeeMCcTBEHHOCTb C 00LLeCTBaMM, KOTOPbIE pasBMBArIMCL Ha UX TEPPUTOPUSIX A0 nepuoaa
3aBOEBaHNS U KONOHM3ALMMW, CHATAOT cebs OTNIMYHBIMU OT APYrMX CEKTOPOB OOLLECTB, KOTOpbIE
B HacTosiLLiee BPeMS FOCMOACTBYIOT B 3TUX CTpaHax Uin ux Yactax. OHM cocTaBnsioT B
HacTodllee BpeMA He p,OMI/IHMpleLLI,I/Ie CEKTOpbI 06LLI,eCTBa M NOJHbI PELLMMOCTUN COXPaHATDb,
pasBuBaTh 1 NepegaBaTb OyAYLLNM NOKONEHNSIM CBOU UCKOHHbIE TEPPUTOPUA U CBOHO
3THI/ILIeCKyI-O CcaMOObITHOCTb B Ka4eCTBE OCHOBBI ana npogoJnkeHmna ceoero CyLLI,eCTBOBaHVIﬂ Kak
HapoaoB, B COOTBETCTBMMN CO CBOUM CcODOCTBEHHbIMU KyJ'IbTyprIMI/I OCOGGHHOCTHMI/I,
coumnalnbHbIMU I/IHCTI/ITyTaMI/I M NpaBoOBbIMX CUCTEMAMUY.

Cratbs 1 KouBeHumn MOT o KopeHHbIX Hapodax U HapoZax, BegyLux nnemeHHon obpas
XW3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4To KoHBEHUMA pacnpocTpaHaeTcs:

«(a) Ha Hapopbl, BegyLuMe nriemMeHHo o6pas XU3HM B He3aBUCKMbIX CTpaHax,
coumanbHble, KynbTypHbIE N 9KOHOMUYECKME YCIOBUS KOTOPbIX OTNMYAIOT UX OT APYruX
rpynn HaUMOHaNbHOro CoobLLECTBa U NOMOXEHNE KOTOPbIX PETYNIMPYETCS NMOMHOCTbLIO UK
YacCTUYHO UX COBCTBEHHLIMU 0BLIYaAMU UNW TPAAULIMAMU, UMK crieunanbHbIM
3aKoHOOAaTENLCTBOM;

(b) Ha Hapoabl B HE3aBUCMMbIX CTPaHaXx, KOTOPbIE PacCMaTpPMBalOTCH Kak KOPeHHbIe
BBUAY TOr0, YTO OHW SABMASKOTCHA NOTOMKaMU TeX, KTO Hacensn cTpaHy unu
reorpacmyeckyto obnacTtb, YacTbio KOTOPOW SABMSETCS AaHHasi CTpaHa, B nepuop ee
3aBOEBaHNS UNW KONOHM3ALMN UK B NEPUOA YCTaHOBIEHMWS CYLLLECTBYHOLLMX
rocyapCTBEHHbIX rPaHuL, U KOTOPbIE, HE3ABMCKMMO OT MX NPABOBOTO MOSIOXKEHNS,
COXPaHSAIT HEKOTOPbIE UMW BCE CBOW coLManbHble, 9KOHOMUYECKUE, KyNbTypHbIE U

NONUTUYECKNE UHCTUTYThI» °.

B Cnucke cokpalieHuin n rmoccapum tepmuHoB lNMporpammbl OOH no okpyxatoLen cpene
(KOHEIM) copepxuntcsa cneayollee onpegeneHme «KOPpeHHOro Hapoda/HapogoBy:
«YHMBepcanbHOro, CTaHgapTHOrO onpedenieHnst 3Toro TepMmmHa He cyuwecteyeT. ObBbIYHO
CUMTAETCS, YTO STOT TEPMUH BKIIOYAET YNEHOB KYNbTYPHbIX FPYNN U UX NOTOMKOB, KOTOpbIe
MMEeT UCTOPUYECKYHIO NpeeMCTBEHHOCTb U CBA3b C onpeaerieHHbIM peErMoHOM U 4actaMm
pernoHa, KOTopble HAcCenaT U paHee Hacensinu 3TOT PErMoH 4O ero nocneayoLen
KonoHu3auum nnm 3axsata nnbo Hapsgy ¢ ApYrMMN KyrbTYPHBIMW FpynnamMm B xoae
hOpMUPOBAHUS HALMOHAITLHOTO rOCyAapcTBa, GO NPOXMBANIM HE3AaBUCMMO U BbinKn No
OonbLuen Yyactu N30nmMpoBaHbl OT BNUAHUA yTBepXXaaemMoro HaunoHarnbHbIM rocygapcTtBomM
pykoBOACTBA, U KOTOPblE B 3TUX YCINOBUAX COXpPaHUIK, NO MeHbLUEeN Mepe 4aCTu4HO, CBOM
cneunduyeckne A3bIKOBbIE, KyNbTypHbIE U colmanbHble/opraHn3auLmMoHHbIe 0COOEHHOCTM 1 3a
CYET 3TOr0 COXPaHAKT HEKOTOPYID 000COBNEHHOCTL OT OKpPYKatoLLEro HaceneHms un
OOMUHMPYIOLLEN KyNbTYpbl HALUMOHAMBHOIO rocyaapcTea. TepMUH Takke BKIOYaeT Hapoapbl,
KOTOpble OTHOCAT cebsl K KOPEHHBbIM Hapogam, 1 Te, KOTOPbIX Apyrue rpynnbl Npu3HatoT
TakoBbIMU» C.

& Cratbst 1 KoHBeHumn MOT Ne169 o kopeHHbIX Hapogax U Hapodax, BeAyLUMX NieMeHHon o6pas Xu3Hu B

He3aBUCKMbIX CTPaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nveetcs Ha:
http://www.unep.org/delc/portals/119/Glossary_terms%20_for_Negotiators_MEAs.pdf.
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BCeMMprIVI BaHk ncnosb3yeT TEPMNUH «KOPEHHbIE HAPOAbl» B LUMPOKOM CMbICIE O54
0603HauYeHNst OTAENbHbIX rpynmn, KOTopble B TOW UMW MHOW CTEMNEHU OTBEYatoT cnegyruwnm
XapakTepucTukam:

(i) camomaeHTUMKaLUA B KayecTBe YreHOB 0CODO0IN KOPEHHOW KyNbTYPHOW rpynnbl U
Npu3HaHue ocTanbHbIMU X NPUHAANEXHOCTU K 3TOW rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apeana obuTaHusa ¢ YeTKMMUK reorpadonyeckumMm
XapakTepuCcTMKammn U NCKOHHOM TEPPUTOPUM B paioHe OCYLLECTBIIEHMS NPOEKTa, a
Takke OT NPUPOAHLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TMM apearnioM obuTtaHus u
TeppuTopuen;

(ili)  Hamnume KyNbTYpPHbIX, SKOHOMWUYECKMUX UMW NOFUTUYECKUX MHCTUTYTOB, OCHOBAaHHbIX
Ha obblyasix U OTNNYAIOLMXCS OT COOTBETCTBYIOLLMX MHCTUTYTOB AOMUHUPYIOLLIETO
obLecTBa U KynbTypbl; U

(iv) Hanuumne cobCTBEHHOIO A3bika, KOTOPbIA HEPEAKO OTNMYaeTCs OT 0ULMaNbHOTO
A3blka AaHHOMN CTpaHbl Unu pervoHa’”’ .

Monutuka MOCP B oTHOWeEHUN paboTbl C KOPEHHBIMIU Hapogamu, pa3paboTaHHas
MexayHapoaHbIM hOHAOM CernbCKOX03sMcTBEHHOro pa3sutnsa (MPCP), rmacuT, 4To «B
COOTBETCTBUMN C MEXAYHapPOLHOW r|pa|<T|/||<0|7|78 1 B Lenax HacTosawen nonutukn, MOCP Gyaet
ncnonb3oBaTtb paboyee onpegeneHne KOPeHHbIX HAPOAOB, OCHOBaHHOE Ha CreayoLLmX
KpUTEPUSIX:

- Bonee paHHee Mo BpeMeHW 3aceneHne 1 UCnosib3oBaHUe onpeaeneHHon
TEPPUTOPUU;

- [06pOBONbHOE YBEKOBEYMBAHWE KYNbTYPHbLIX 0COBEHHOCTEN, KOTOPbIE MOTYT
BKIHOYaTb TaKMe acnekTbl, Kak A3blK, CoLmanbHas opraHu3aums, PEnUrus U 4yXoBHble
LIEHHOCTU, PEXUMbI NPON3BOACTBA, 3aKOHbI Y UHCTUTYTHI;

- camouzeHTUdVKaums, a Takke NpusHaHWe Apyrumm rpynnaMm unm
rocyjapCTBEHHbIMU OpraHaMm B Ka4ecTBe OTAeIbHOWM 0BLLHOCTU Ntoaei; n

- OMbIT CYLLECTBOBaHMS B YCMOBUSIX MOpaboLLEHUs, MapruHan3aumm, nuweHus

cOBCTBEHHOCTH, U3ONSALIMM MU AUCKPUMUHALMNY ">

B paspabotaHHon Mporpammori OOH no okpyxatowen cpege (FOHEI) MNonuTtuke B OTHOLLEHUM
paboTbl C KOPEeHHbIMM Hapoaamn®® roBopuUTCS 0 TOM, YTO: «...(a) KOPEHHbIE Hapoabl, Kak
npaBuIio, NPOXMBAOT Ha UCKOHHON TEPPUTOPUN C HETKMMU reorpadomyecknmm
XapaKTepucTMkaMu (MM coxpaHsitoT 3aBMCMMOCTb OT Hee); (b) Ha cBoel TeppuUTopmmM 0BbIYHO
COXpaHsAIT 0Ccobble KyNbTYPHbIE, 3KOHOMUYECKME UMK NOSIUTUYECKNE UHCTUTYTHI; (C) OBbIYHO
CTPEMSITCS K COXPaHEHMIO KyNbTYPHbIX, reorpadnyecknx n MHCTUTYLMOHAaNbHbIX 0COBeHHOCTEN,
a He K MOSTHOM acCMMUNSLMKN B HaUMOHarnbHOM obuiectBe; 1 (d) OTHOCAT cebs K KOPEeHHbIM
Hapogam unu Hapogam, BeQyLUMM NIIEMEHHOM 00pas XU3HNY.

77 Cwm. OnepaumnonHas nonutuka 4.10 «KopeHHble Hapogbl», BcemupHbii 6aHk, 2005 r.; [>koH XeHpUKCeH:

OcHoBHble NpuHUMnbl peanu3auunn KonseHumn MOT Ne 169, 2008 r.

[QaHHasa cHocka sBnsieTcs YacTbio onpeaeneHus] KoHseHuma MexayHapogHow opraHMsaumy Tpyga o
KOPEHHbIX Hapodax U Hapoaax, BegyLmx niemMeHHon 06pas Xn3Hu B He3aBMCUMMbIX cTpaHax, 1989 r. (Ne 169),
Oeknapaumsa OOH o npaBax kopeHHbIx Hapogos 2007 r., Pykosogswme npuHumnel FTOOHBP, kacatowmecs
BOMNPOCOB KOPEHHbIX Hapoaos, 2008 r., NoctosHHbIM dhopym OOH no Bonpocam KOpeHHbIX HapoAoB (npu
OkoHommyeckom n CoumansbHoM CoseTe), MexyupexaeHyeckasi rpynna noaaep kv no BONpocamM KOPEeHHbIX
Hapogos u NnaH gencrenin OOH ana BToporo MexayHapogHOro AecATUNETUS KOPEHHbIX HapoaoB Mupa

(cm. npunoxenue |). Te xe kputepum ncnonbaytotcss PAO B ee NONUTUKE B OTHOLLEHUM KOPEHHbBIX HAPOAOB U
HapoZoB, BeAyLLNX NIeMeHHoW obpas XunsHn (MmeeTcst Ha:
http://www.fao.org/docrep/013/i1857¢e/i1857e00.pdf).

Mmeetcsa Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

MmeeTcs Ha: http://www.hreoc.gov.au/social_justice/conference/engaging_communities/unpan021101.pdf.
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HecMoTps Ha Hanmune obLLIMX XapakTepPUCTUK, He CYLLECTBYET eANHOro 06LLENPU3HAHHOIO
onpeneneHns KOpeHHbIX HapodoB, KOTOPOe 0TPa3umno b6kl Bce pa3Hoobpasue 3TX HapodoB.
Kak npaBuno, B ka4ecTBe OCHOBOMOMAaratLLIEero KpUtepusa Ans onpeaeneHnst Toro, ABNAKTCA N
TE UMK VHble TPYNMbl KOPEHHBIMU UMW BeAyLLMMU NNeMeHHON 0bpas XM3HK1, paccMaTpuBaeTcs
UX camouZeHTUdVKaLMsa B KA4ECTBE KOPEHHOrO Hapoda U Hapoda, BeayLero nieMeHHom
06pas X13HW, Hapaay C TakMMKU APYrMMY XapakTepucTUKamu, Kak A3bik U reorpaduyeckoe
MOJIOXEHWE U COCPENOTOYEHNE.

B 3akoHe lNepy Ne 27811 «O BBeAeHMM pexnma oxpaHbl KONNEKTUBHbLIX 3HAHWUIA KOPEHHbIX
HapofoB, NoMyYeHHbIX NOCPEACTBOM UCMONb30BaHNS BUONOrMYECKNX pecypcoBy» oT 24 uions
2002 r. «kopeHHble Hapoabl» onpeaensTcs kak «abopureHsl, obnagaroLme npasamum,
KOTOpble CyLLecTBOBany 4o obpa3oBaHns NepyaHCKOro rocyaapcTBa, COXpaHsaoLLmMe CBO
COBCTBEHHYIO KyNbTypY, 3aHUMatoLLME KOHKPETHYIO TEPPUTOPUIO U Npu3HatoLwme cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B 4OOPOBONBHON U30NSALMM UK Te, C KOTOPbIMWU He
YCTaHOBIIEHbl KOHTaKTbl, @ TAKKe CernbCKUe N KOPEHHbIE OBLLMHbI. TEPMUH «KOPEHHbIE»
oXxBaTblBaeT M MOXET ObITb MCMNOMNb30BaH B KA4eCTBE CMHOHMMA CIIOB «abopureHHbIey,
«TPaAULMOHHBIE», KITHUYECKMEY, KMPEOKOBbIEY, K UCKOHHBLIEY» UNW APYron dopMbl MOAOOHbIX
CnoB».

Ewe ogHUM TepMUHOM ABRSiETCA TEPMUH «abopureHHblie». OkcdopacKkuii cnoBapb
onpegenseT TepMuH «abopureHHble» Kak (1) «[...] 100U, pacmeHus U XUBOMHbIE:
obumarowjue unu cyuiecmeyrouwue Ha 3emre ¢ OpesHelwux 8peMeH; Cmpo20 UCKOHHbIE,
KopeHHbley; (2) «[...] Hacensswue cmpaHy umnu 3aHumasuwue ee o rpuxoda espornelicKux
KOJ/IOHUCMO8 U mex, K020 OHU fpusesiu ¢ cobol», u (3) «[...] umerowue omHoweHue K
abopuzseHam Aecmparuu umnu ux sidbikam, ubo xapakmepHble Onsi HUX».

B ctatbe 35 KoHcTuTyumnmn KaHagbl otmeyaeTcs, uTo «[...] KopeHHble Hapodbi KaHadk!
skroHarom uHdeliyes, uHyumos u memucos KaHadbsi». B 1996 r. Kanagckas Koponesckas
KOMMCCUSA MO KOPEHHbIM HapoAaM CaMOCTOSITENBHO ONpeAenuia CBO LieNeByto rpynmny
crneayoLwmmMm obpasom: «... opaaHUYecKue rnosumuyYecKue U KynbmypHble obpa3oeaHus,
KOmophble UCMOPUYECKU 80CX005IM K KOPEHHbIM Hapodam CegepHoU AMEPUKU ...».

KopeHHbIMU SBNAOTCA Te 06LIMHbI, HapOoAbl M HauuW, KoTopble, 06nagas UCTOPUYECKON
NPeeMCTBEHHOCTbLIO C 06LLeCTBaMM, MONYYMBLLUMMU PA3BUTUE HA UX TEPPUTOPUAX A0
BTOPXXEHMUS UMW KOMOHM3ALIMKN, cYNTaloT cebs OTNNYHBIMM OT APYrMX CEKTOPOB 06LLECTB,
KOTOpble B HAacTOsILLee BPEMS FOCMOACTBYIOT Ha 3TUX TEPPUTOPUSX UIN YaCTAX 3TUX
TeppuTopuit. B HacTosllee BpeMs OHM COCTaBNAT HeAOMUHUPYIOLLIME cekTopa obliecTsa u
PELUMTENbHO HACTPOEHbI HA COXPaHEHWUE, pasBUTHE U Nepedady OyayLmm NMoKONEHNSM UX
WNCKOHHbIX TEPPUTOPUIA U STHUYECKON CaMOBLITHOCTM B KAYECTBE OCHOBbI A4S AalNbHENLIEro
CYLLECTBOBaHMS Kak Hapo[lI0B B COOTBETCTBUN C UX COBCTBEHHBIM KYNbTYPHBIM YKINaaom,
coumanbHLIMMU MHCTUTYTaMM1 1 NPaBoBbIMK cucTeMammn®',

HapyweHwue npaB

CornacHo topuandeckomy crnoeapto briska HapylweHmem npae sBNsSieTCa 4ENCTBME,
NPenaTCTBYIOLLLEE peanu3aunm OGHOIO M3 UCKIIOYMTENBbHBIX NMPaB BNnagenbsLua npasa
MHTennekTyanbHon cobctBeHHOCTU. COBCTBEHHO B Chepe aBTOPCKOro NpaBa M CMEXHbIX NpaB
HapyLLleHNeM NpaB ABNSETCA AENCTBUE, OCYLLECTBIIEHHOE B OTHOLLEHUW MPON3BEAEHUS,
OXPaHAEMOro aBTOPCKMM NPaBOM UK ABNAOLWErocs 06beKTOM CMEXHbIX npas, 6e3
paspelleHns BnagenbLa aBTOPCKOro Npaea Uiy COOTBETCTBYHOLLMX CMEXHBIX NpaB B Criyyasix,
Korga TpebyeTcsa nonyyeHne Takoro paspelueHnsi. OTBETCTBEHHOCTb 3a HapyLLEeHWe npas
MOXET CyLLEeCTBOBaTb HE TOMbKO HA OCHOBE MPAMOWN OTBETCTBEHHOCTYU (32 COOBCTBEHHO

8 Mogkomucema OOH no npeaynpexaeHnio JUCKpuMmnHaummn u 3alinte MeHbLUMHCTB N ee nccnenosaHmne

npobrnembl AUCKPUMUHALMM KOPEHHOro HaceneHus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).
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COBEPLLEHHOE HECAHKLIMOHNPOBAHHOE AEAHUE), HO U HA OCHOBE «OTBETCTBEHHOCTM 3a
coneiicTBUe» Unu «cybcuamapHon OTBETCTBEHHOCTU» 2.

In-situ

CornacHo ctaTbe 2 KoHgeHyuu o buonozudeckom pasHoobpasuu (1992 r.), «ycnosus in-situ»
03HavalT «YCMNOBMS, B KOTOPbIX CYLLECTBYIOT FeHETUYECKUE PECYPChI B paMKaxX 3KOCUCTEM U
€CTECTBEHHbIX MECT 0OUTaHMS, NPUMEHUTENBHO K OAOMALUHEHHBIM UMK KYNbTUBMPYEMbIM
BMOaM — B TOW cpefe, B KOTOPOW OHW Nprobpeny CBOM OTNNYUTENBHBLIE NPU3HAKNY.

HemaTepuanbHoe KynbTypHOe Hacneaue

CornacHo topugmndeckomy crioBapto brnaka «HemaTepuanbHbI» 03Ha4YaeT «He UMEOLLNIA
dusnyeckon opmbly. B NpOTMBONONOXKHOCTL €MY CIOBO «MaTepuarnbHbI» onpeaenseTcs
KaK «MmeoLmiA unm obnagaroLmn oumsnyeckon opMon; BELLLECTBEHHbIN; MOTYLLWIA ObITb
0CS13aEMbIM U BUOUMbBIM; PasfinymMbliny.

«HemaTtepuanbHoe KynbTypHOe Hacreaue» onpeaeneHo B KoHeeHyuUu 06 oxpaHe
HemamepuarnbHo20 KyfibmypHo2o Hacnedus (2003 r.) Opranmsauumn O6beanHeHHbIX Haumn no
Bonpocam o6pasoBaHusi, Hayku u kynbTypbl (FOHECKO) kak «obbldan, opmbl npeacTaBneHns
N BbIPAXEHWS, 3HAHUS U HABbIKW, — @ TaKKe CBA3AHHbLIE C HUMU UHCTPYMEHTLI, NMpeaMeThl,
apTedakTbl U KyNbTypHbIE NPOCTPAHCTBA, — NPU3HaHHbIE coobLlecTBamu, rpynnamu u, B
HEKOTOPbIX Cryyasax, OTAeNbHbIMU NULAMY B Ka4eCTBE HYacTu NX KyNbTYPHOro Hacneams.
Takoe HemaTepuanbHoe KyrnbTypHOe Hacneaue, nepegaBaeMoe OT NMOKONEHUS K MOKOMEHMIO,
NMOCTOSIHHO BOCCO3AaeTcs coobLlecTBaMu U rpynnamMm B 3aBUCUMOCTU OT OKPYXKatoLLEen nx
cpenbl, UX B3aMMOLENCTBUA C MPMPOOON N NX NCTOPMM U POPMUPYET Y HUX YYBCTBO
CaMOBbITHOCTM U MPEEMCTBEHHOCTU, COAENCTBYA TEM CaMblM YBaXEHUIO KyNbTYPHOIO
pasHoobpa3sunsa n TBopYecTByY YernoBeka. [1na uenen HacToswen KoHBEHUMN NpMHMMaeTCs BO
BHUMaHMWE TOMbKO TO HemaTepuanbHoe KyrnbTypHOE Hacneaune, KOTopoe cornacyeTcs ¢
CYLLECTBYHOLLUMMU MEXOYHAPOLHO-NPaBOBbLIMM aKTamMu Mo NpaBaM YenoBeka 1 TpeboBaHUsAMU
B3aMMHOI0 yBaXKEHMS MeXay coobLecTBaMu, rpynnamm 1 oTAeNbHLIMU NLaMK1, a Takke
YCTONYMBOIO pa3BuUTUSI».

KoHBeHUUS rnacuTt Takxke, YTo «HeEMaTepuarnbHoe KynbTypHoe Hacneamne» nposiBrsieTcs, B
4YacCTHOCTU, B cneayowmx obnactsax: (a) ycTHble Tpaguumm u opmbl BblpaXkeHUs!, BKMOYas
A3blK B KAYECTBE HOCUTENS1 HEMaTepuranbHOro KynbTypHoro Hacneaust; (b) ucnonHutenbckue
nckyccTBa; (c) obblyan, obpsagbl, npasgHecTsa; (d) 3HaHMA u obblyan, OTHOCALLMECS K
npvpoae 1 BCeneHHoN; (e) TpaaMuMoHHbIe peMecha.

LlenocTtHocTb

[MpaBo Ha LenoCTHOCTb — 3TO NPaBO Ha NpeaoTBpaLLeHNe HeCaHKLMOHMPOBAHHbIX Nepeaenok n
“3MeHeHuit npousseaeHns®. Mocne nepecmoTpa B 1949 r. Ha koHdepeHumn B Bpioccene
BbepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U XyQoxecmeeHHbIx rpoussedeHuli (1971 r.)
B TEKCT cTaTbW 6bis Bbina gobasneHa hopmynupoBKa O 3anpeTe NPoYvMx nocaraTenbCTB Ha
yKasaHHOe Npou3BefeHne, KOTOpble HAHECYT yLepb YecTn unu penyTtauum aBTopa.

82 My6nukauma BONC «Pykosoacteo BOVC no goroBopam B 0651acTvi aBTOPCKOro npaea U CMEXHbIX Npas 1

"'nmoccapuii TepMUHOB NO @aBTOPCKOMY NpaBy U CMEXHbIM npaBamy, cTp. 293.
Cm. Cam PukeTtcoH u IxeiiH C. MmH3bypr, MexdyHapoOHOe asmopcKoe rpaso U CMEXHbIE rpasa — 8 paMKax
u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. 1., cTtp. 602.
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PyKOBO,D,ilLI.IMe npunHUunbl B obnactu MHTe.ﬂ.HEKTya.ﬂbHOI;l COOCTBEHHOCTHM NO AocTtyny n
COBMEeCTHOMY NOoJNb30BaHUIO BbirogamMm

HaunHas ¢ nepson ceccun, MKI'P nogaepxuBan paboTty, HanpaBrneHHyo Ha pa3paboTKy
pykoBogsAwmx npuHuunos BOUNC B obnactn nHrennektyanbHoOW COOCTBEHHOCTM MO JOCTYNy U
COBMECTHOMY MCMOJSIb30BaHMIO BbIroA. Bbino npegnoxeHo, 4tobbl 3TM pykoBoAdALLME NPUHLMMNbI
ObINN OCHOBaHbI HA cMCTEMAaTMYeCKOM 0030pe AENCTBYIOLLMX U TUMOBbIX KOHTPAKTHbIX
cornaiueHmn B popme 6a3bl gaHHbIx BOUIC, cogepxalyen cornawieHms B obnactm
61opa3Hoo6pa3snsl, CBS3aHHbIE C AOCTYMOM U COBMECTHBIM MUCMOMNb30BaHNeM Bbiroa”.

MepBbIi NPOEKT®® BbIN NOArOTOBIIEH C YHETOM ONepaTUBHLIX MPUHLMMOB, onpeaeneHHbIx MKIP
Ana pa3paboTky TaknMx PYKOBOAALLMX NPUHLMNOB®®. OTOT NpoekT Bbin Nosxe oBHOBMEH C
y4yeTOM uenen cemHagLaTomn ceccum MKIP?’.

Llenb pykoBoasLmx NnpuHLMNOB B 06nacTn nHTennekTyansHoNn COGCTBEHHOCTM ANs 4OCTyna U
COBMECTHOr0O Nofb30BaHWs BbIrO4aMU 3aKMYaeTca B OKa3aHMM MOMOLLM NpoBaviaepam u
nonyyaTensm reHeTM4eCcKUx pecypcos, B npouecce obcyxaeHus, pa3paboTkn 1 NoAroToBKU
NPOEKTOB 3f1IEMEHTOB B3aUMOCOrIacoOBaHHbIX YCNOBMIN 4118 4OCTyNa K reHeTU4ecKnm pecypcam
N COBMECTHOrO nosnb3oBaHus Beirogamu. OHW MANCTpUpyoT npaktTudeckme sonpockl UC, ¢
KOTOPbIMW MOTYT CTOSIKHYTbCS NpoBangepbl U nonyvatenu npym o6CcyXaeHnn cornatleHus,
KOHTpakTa unm nuueHsmmn. PasHoobpasve HalMoHansLHOro 3akoHoA4aTenbCTBa U NPakTMYeckux
WHTEPECOB NpOoBanaepoB U NofyyaTenen MoXeT NPUBECTU K LUMPOKOMY Anana3oHy
BO3MOXHOCTEW BblOOpa npu 06CyXaAeHNM 1 NOAroTOBKE NPOEKTa pearnbHbIX MNOMOXEHWN.
MoaTomy pykoBoAsALLME NPUHLUMMBI MOTYT OKa3aTb NOSOEPXKKY NpoBangepam 1 nonydyarensm B
obecnevyeHnn paBHONPaBHOrO AOCTYMNa U COBMECTHOrO Nofb30BaHUA Bbirogamu Ha
B3aMMOCOrnacoBaHHbIX YCNOBUSX, HO He NMpeaycMaTpmBaTh O4HY MoAenb unmn Habop
BapMaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOAALLIMX NMPUHLIMNAX He AOMKHO UCTOMKOBLIBATLCA Kak
3aTparvBaiollee cyBepeHHble NpaBa rocyaapcTB Ha UX NPUPOAHbIE pecypchbl, BKMOYasa UX
npaBo ycTaHaBNMBaTb YCMOBUS U MOMNOXEHUS AN A0CTyna U COBMECTHOrO Morb30BaHUs
Bbirogamu. PyKoBoasLMe NPUHLMMBI AOMKHbI ObITb TONBKO AOGPOBOMBHLIMU U
unnoctpaTneHbiMU. OHU He NpeaHasHa4YeHbl AN 3aMeHbl COOTBETCTBYIOLLETO
MEXAYHaPOAHOr0, PErvoHanNbHOrO W HALMOHANBbHOTO 3aKoHoJaTenbcTBa’.

TpaanuMOHHbIE 3HAHUS YACTO CBSI3aHbl C FTEHETUYECKNMM pecypcamu, n 3TO MOXeT OaTb
LeHHOe npeacTtaBlieHne O TOM, Kak reHeTu4eckne pecypcCbl MOXXHO COXpPaHUTL, nNogaepXatb U
ncrnonb3oBaTb Ha 6naro qenoaequTBasg. PyKOBO,EI,FlLLI.I/Ie NPUHLUNNBI TakKKe pacnpoCTpPaHAKTCA

Ha TpaaAWUMNOHHbIEe 3HaHNA, CBA3aHHbIE C reHeETU4YeCKUMIA pecypcalvmgo.

MexayHapoaHasa naTeHTHasa knaccudmkauuma (MIK)
MexgyHapogHasa nateHTHas knaccudukaumsa (MIMK) onpegenserca kak «Mepapxudeckas

cucTema, B KOTOPOI BCA TEXHMKA B LieNIoM noapasaeneHa Ha psaj pasaenos, Knaccos,
noaknaccos v rpynn. Knaccudukaums SBnsaeTcs He3aBUCUMbIM OT A3blKa UHCTPYMEHTOM,

84 CM. gokymeHT WIPO/GRTKF/IC/2/3, nyHKT 133.

8 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTnyeckue pecypcbl: [1poekT pyKOBOAALLMX NPUHLUMUMOB B
OTHOLLEHUW JOCTYNa U CNPaBEAIMBOrO COBMECTHOTO NOSIb30BaHNSA BbIrogamu).

Cwm. onepaTuBHble npuHumnbl B gokymeHte WIPO/GRTKF/IC/2/3, pa3gen V.B, ctp. 50.

Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (T'eHeTnyeckue pecypcbl: [MpoekT pykoBOASALLMX NPUHLUMUMOB B
obnacTi MHTennekTyanbHon cobCTBEHHOCTM B OTHOLLEHUM AOCTYNa U CnpaBeasIMBoOro COBMECTHOMO
Nnonb30BaHUs BbIro4aMun: OOGHOBIEHHBIN BapuaHT).

Tam xe.

Tam xe, CTp. 4 NPUNOXeHUs.

% Cm. pokyment WIPO/GRTKF/IC/17/INF/12.
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He3aMeHUMbIM NPV NPOBeAEHNM NoUCcKa NaTeHTHbIX OKYMEHTOB Ha onpeaeneHne U3BecTHOro
YPOBHS! TEXHUKW B KOHKPETHOI TeXHUYeckoi obnactm»®'.

MK 6bina ydpexaeHa Cmpacbypackum coznaweHuem o MexdyHapoOHoU nameHmHoU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmaTpumsaeT, 4To «Knaccmdukaums BKIHOYaeT:
(i) TekcT, paspaboTaHHbIN COrnacHo NosnokeHNssM EBponenckon KOHBEHLMM Mo
MexgyHapoaHom Kknaccmdukaumm nateHToB Ha n3obpeteHus ot 19 gekabpsa 1954 r.
(HasbiBaeMoW HUXKe «EBponerickas KOHBEHLMSA» ), KOTOPbLIA BCTYNUI B CUMY M Obin onybnnkoBaH
eHepanbHbIM cekpeTapem EBponenckoro CoseTa 1 ceHTabps 1968 r.; (i) nameHeHus,
KOTOpble BCTYNWUMM B CUMY COrnacHo ctaTbe 2(2) EBponenckon KOHBEHLMN 0 BCTYNMEHNS B
cuny Hactosiwero Cornawenust; (iii) n3aMeHeHus, BHECEHHbIE BNOCNEACTBUM B COOTBETCTBUM
CO CTaTben 5, KoTopble BCTyNakT B CUIY COMMacHO NOMOXEHUAM CTaTbu 6».

N300peTaTenbCKui ypoBeHb

M306peTaTenbCckuin ypoBeHb (Takke onpeaensieMbli Kak «KHEOUEBMAHOCTbY» ) ABMAETCH OAHUM
U3 KpUTEPMEB NATEHTOCNOCOBHOCTM, CBA3AHHbLIN C BOMPOCOM O TOM, ObINo N n3obpeteHne
OYEBWAHBIM ANs Nvua, 06ragaLwero o6bIYHbIMKY 3HaHUSIMU B AaHHOI o6rnacTn®.

B cooTtBeTcTBUM co cTaTben 33 PCT 3asaBneHHOe n3obpeTeHne cHnTaeTcss COOTBETCTBYHOLLMM
n3obpeTaTenbCKOMY YPOBHIO «ECINW OHO, NMPUHUMAs BO BHUMaHue NpeaLlecTBYOLWMA ypoBeHb
TEXHWKM, KaK OH onpegerieH VIHCTpyKumMewn, Ha yCTaHOBIEHHYIO COOTBETCTBYHOLLYIO AaTy He
ABNSETCA OMEBUAHBIM AN CNeuuanucToB B AaHHON ob6nactuy.

B ctatbe 56 Egponelickoli nameHmHou koHeeHuuu n Pasgene 35 U.S.C. 103 cogepxarcs
aHanorunyHole onpegenexns. B Pasgene 35 U.S.C. 103 ucnonb3ayeTcs sKBUBANEHTHbIN TEPMUH
«HEOYEBUAHbIN OO BHEKTY.

JInLeH3UOHHbIe cornaweHus

JNLEH3NOHHBIE cornalleHnsl ONPeAensTCs Kak cornalleHus, npegycmaTtpvsatoLme
onpeferieHHoe pa3peLLEHHOE UCTONb30BaHWE MaTeprarnoB Unu Npas, KOTOPbIE YNOMHOMOYEH
npenocTaBnaTb NPOBalaep, HaNPUMep, CornalleHNs O NMMUEH3MPOBAHNMN UCMONb30BaHNSA
reHETUYECKUX PECYPCOB B KA4YECTBE HayYHO-UCCNEAOBATENbCKUX CPEACTB, UMM O
NULEH3MPOBAHNKN UCMONb30BaHNSA B3aMMOCBSI3aHHbIX TPaAMLMOHHBIX 3HaHWA UMK ApYyrX Npas
WHTenneKTyanbHoi cobcTeeHHocTn.

OrpaHunyeHus

CornacHo topuandyeckomy criosapto braka, «orpaHuyeHne» o3HavyaeT akT YCTaHOBIIeHUS
orpaHnYeHni, orpaHNYEHHOCTb, OrpaHNYMTENbHY0 Mepy. CroBO «OrpaHUYeHUs»,
MCNoMNb3yemoe Hapsily CO CIIOBOM «UCKIMIOYEHUSI», 03HAYaeT «rPaHnLbI» Unu «npeaenbi» .
[ns coxpaHeHust Haanexallero 6anaHca MHTepecoB NpaBoobnaaaTenen 1 nonb3osBartenen
oXpaHsieMblX NPoM3BeAeHNI 3aKoHbl B 0611acT aBTOPCKOro Npasa MoryT npeaycMaTtpusBaTh
onpeaeneHHble orpaHNYeHNss MMYLLLECTBEHHBIX NPaB — Criyvau, B KOTOPbIX OXpaHAeMble
npou3seaeHns MoryT UCcnonb3oBaTbcs 6e3 paspelleHus npasoobnagaTens 1 Npy ycrnosuu
BbINNATLI KOMMEeHcaLun unu 6e3 aToro ycnosus™.

o1 "noccapun BOUC Ha noptane PATENTSCOPE.

92 CnpaBoyHuk BOWC no uHtennekTyansHon cobcTBeHHOCTU, ny6nukauma BONC Ne 489 (E), 2008 r., cTp. 20.
% Cm. pokymeHt WIPO/GRTKF/IC/17/INF/12.

94 WccnepoBaHne «VcknioyeHns 1 orpaHUYeHUs B aBTOPCKOM MPaBe U CMEXHbIX NpaBaxy, NOAroTOBMNEHO
Mbepom Cupunennu® WCT-WPPT/IMP/1, 1999 r., cTp. 2.

Paspgen Beb-cavita BOMC, nocBsiLLEHHbI aBTOPCKOMY NPaBy U CMEXHbLIM NpaBam:
http://lwww.wipo.int/copyright/en/limitations/index.html.
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B bepHckol KoHseHyuu 06 oxpaHe numepamypHbiX U XyO0XeCcmeeHHbIX rpou3sedeHul
(1971 r.) copepxxaTcsa yCcrnoBus, B COOTBETCTBUM C KOTOPbIMW MpaBa aBTOPOB MOryT ObITb
OrpaHunyeHbl, B CBA3M C YeM MOXET ObITb pa3peLleHo cBo6oAHOE NCMONb3oBaHne
nponsseneHnii®. [insa onpeaeneHns yCrnoBuiA, B COOTBETCTBUM C KOTOPLIMU MOXET BbITb
BBE/EHO OrpaHnyeHne, paspaboTaHa TpexcTyneHuaTas nposepka’’. OTa npoBepka TaKke
npenycmoTpeHa B ctatbe 13 CoenaweHusi BcemupHoli mopaoegol opeaHusayuu (BTO) no
mopeoebiM acriekmam rpag uHmesnekmyarnsHol cobcmeeHHocmu (1994 r.) (CornaweHue
TPWUMNC), ctatbe 10 oeosopa BONC no asmopckomy npasy (OAlN) B kayecTBe NpoBEPKM AN
NCKMIOYEHUA U OrpaHNYeHnin BCex MMYLLECTBEHHbIX NpaB B paMKax aBTOPCKOro npaea.

B cratbe 16 [Jozoeopa BOUC no ucnionHeHusim u ¢poHoepammam (QN®P) ata nposepka
pacnpocTpaHsaeTCca Ha npaBa UCNOMHUTENEN 1 NponssoaMTenen oHorpaMMm, KOTopble
oxBaTblBaeT JaHHblii Jorosop™.

CornaweHus o nepegaye marepvana

CornaweHus o nepegaye matepuvana npeacrtaBnsAoT cobor cornalleHmsl, UCnonb3yemble B
KOMMEPYECKNX N aKafeMUYECKNX NapTHEPCKMX HAYYHbIX UCCINELOBaHUSIX, BKITHOYAOLLMX
nepegavy 6monorMyecknx MaTepmarnos, Takux, Kak 3apobilleBas nrna3ma, MMKpOOpraHnu3Mbl 1
KNeTouHble KynbTypbl C Lenbio obMeHa MatepranamMmu mexay nposangepom v nonydyarenem u
onpegeneHne ycroBun AOCTyNa K rocy4apCTBEHHbIM KONNEKLUUAM 3apOabILLIEBON NNa3mbl,
CeMeHHbIM (POHAAM UK reHeTUYeckuM pecypca in situ®®. BOWC paspaboTana 6a3y AaHHbIX
cornawleHun B obnactu GuopasHoobpasus, UMerLLMX OTHOLLEHNE K AOCTYNY U COBMECTHOMY
MCMNOMb30BaHWUIO BbIro, CoAepKallMX KOHTPAKTHbIE MONOXEHUS, KacalLumecs nepegayn u
MCNonb30BaHUsA reHeTuyecknx pecypcos’®. MpoaoBoNLCTBEHHAS U CENbCKOXO3SNCTBEHHAS
opraHusauusa (PAO) paspabotana n npuHana B 2006 r. CtaHgapTHOe cornalleHvne o nepegave
maTtepuana (CCIM), Heobxoanmoe ans peanusauun MexagyHapogHoro gorosopa o
pacTUTENbHBIX FTEHETUYECKMX pecypcax A NPOM3BOACTBA NPOAOBOSLCTBUSA U BEAEHUS
cenbckoro xosancTea (2001 r.)"°'. B npunoxernn | K BOHHCKUM pyKO80OAUWUM MPUHUUNaM o
obecrieyeHuto ocmyrna K 2eHemu4yecKUM pecypcam U COBMECMHOZ0 UCMOMb308aHUSs Ha
cripasednueol U pasHol 0CHO8E 8b1200 OM UX MPUMEHEHUST COAepXKaTCcs aNeMeHTbl Ans
BKIIOYEHMS B COrnalleHus o nepegadve matepuanos.

MuHumym nokymenTtauum PCT

B cootBeTcTBUM ¢ MNoccapuem TepmmHoB PCT, MUHMMYM OOKYMEHTauUn MoXeT onpeaensatbes
KaK «JOKYMEHTbI, B KOTOPbIX MeXAyHapOoaHbIN NONCKOBbIN OpraH A0MKeH OCYLLEeCTBNATb MOUCK
COOTBETCTBYIOLLEro NpeaLlecTBYIOLLEro YPOBHS TEXHUKUA. JTO Takke OTHOCUTCS K opraHam
MexayHapoaHON npeaBapuTenbHON aKCNepTu3bl ANns Lenen npoBeaeHns akcnepTu3bl.
[okymeHTauus BKMoYaeT HeKOTopble ONyGrMKOBaHHbIE NaTEHTHbIE JOKYMEHTbI U HENATEHTHYHO
nuTepartypy, Cogepallytocs B cnmcke, onybnvkoBaHHoM MexayHapogHbiM 6topo. MuHumym

OOKyMeHTaumu nepeyuncneH B npasune 34 NHCTpyKUummn K PCT»'%2,

B PykoBogsaLwmx npyHUMnax gnsi npoBegeHns MexayHapogHoro noucka no npouegype PCT
MUHUMYM OOKYMEHTaLUKN Ans MEeXAyHapoaHOro noucka onpenensieTcs kak «nogbopka
OOKYMEHTOB, OpraHn3oBaHHasi B cuctemaTnyeckon popme (Mnm JocTynHas UHbIM
cucTeMaTtmdeckum obpasom) Ans uenen npoBeAeHns Nomcka B COOTBETCTBMU C OTHOCSILLMMCS K

96
97
98

MyHkT 1 cTaten 10.

MyHKT 2 cTatbn 9.

My6nukauma BONC «Pykoeoacteo BOUC no goroBopam B 0651acT aBTOPCKOro Npaea Y CMEXHbIX Npas n
"noccapuii TepMMHOB NO aBTOPCKOMY NpaBy M CMeXHbIM npaBam», BOUC, ctp. 313.

% Cm. pokymeHT WIPO/GRTKF/IC/17/INF/12.

100 HocTtynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html.

1o HoctynHo Ha: ftp:/ftp.fac.org/ag/cgrfa/gb1/SMTAe.pdf.

102 HocTtynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M.
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06BLEKTY CoaepXaHneM JOKYMEHTOB, KOTOpbIe NMPeACTaBnsoT coboii rMaBHLIM 06pa3om
naTeHTHbIE JOKYMEHTbI, JONOMHEHHbIE PAAOM CTaTel U3 NEPUOANYECKIX U3OAHUI U APYTUX
BWJOB HENATEHTHON NuTepaTypbi» ',

B despane 2003 r. Ha cegbmon ceccun 3acegaHua MexayHapogHbix opraHoB B pamkax PCT
ObIN0 4OCTUMHYTO cornalleHne B NpyHLUMNE O TOM, YTO AOKYMeHTauus no TpagnumMoHHbIM
3HaHMSM OOMMKHA OblTh BKMOYEHa B YacTb MMHUMYMa AokymeHTauumn PCT, oTHOcsLWwytocs K
HenaTeHTHol nuTepaType'**. Hanpumep, B nokymeHTe «MuHuMym gokymenTauum PCT —
Cnncok nepnoauyecknx u3gaHun: nepuoamyeckue n3gaHusl, UCnonb3yemble AN noncka u
aKcnepTusbl» VIHANACKWI XXypHan TPagauLUMOHHbIX 3HaHWI 1 Kopenckui XXypHan TpaguunoHHbIX
3HaHWI onpenenexbl Kak HenaTeHTHast NMTepaTtypa.

MeHbLWHCTBO

CornacHo topuanyeckomy crnosapto bnaka TepMUH « MEHBLUMHCTBO» 0603Ha4aeT rpynny nud,
KOTOpble HEKOTOPbIM 06Pa3oM OTNNYAKTCA OT GONMbLUMHCTBA, B pe3yNbTaTe YEro ¢ HAMM
nHoraa obpallarTca HeoaMHaKoBO.

MeHbLWNHCTBOM SBMSIETCSA rpynna, B YHACINEeHHOM OTHOLUEeHUM ycTtynatowlasa 6OJ'IbLLIVIHCTBy
HacelneHna rocyaapctea U Haxoadawanaca B HEAOMUHUPYOLWEM NMONOXKEeHUN, YIeHbl KOTOpOIZ
0obnagatT STHUYECKUMM, PENUTNO3HBIMU NN A3bIKOBbIMU XapakTepuctukamu, oTrmm4HbIMn OT
XapakTepUucTunK OCTaribHOro HaceneHud, 1 KotTopble UCNbITbIBaOT YyBCTBO CONMMOAPHOCTU, Oaxe
€CJ1M OHO He NpoABAeTCA ABHO, HanpaBiieHHOE Ha COXpaHeHUne UX KynbTypbl, Tpa,qmumﬁ,

penurmm unm siabika .

B cooTBeTcTBUM C Heknapayuel o npasax fuy, npuHadnexauwux K HayuoHaabHbIM unu
SMHUYECKUM, Pesiuauo3HbIM U 513bIKO8bIM MeHbwuHcmeam (1992 r.), nuua, npMHagnexawme K
MEHbLUMHCTBAM, UMEIOT NPaBO NONb30BaTbCA AOCTOSTHUSMWN CBOEN KyrbTypbl 6e3
BMeLLaTeNbCTBa NN AMCKPUMMHALMMN B Kakoii Bbl To HU Bbino doopme’®®. ocyaapcTtsa
OXPaHSAT HA UX COOTBETCTBYIOLLNX TEPPUTOPUSIX CYLLECTBOBAHME U CaMOOLITHOCTb
HaLUMOHamNbHbIX UMM 3THUYECKUX, KYNbTYPHbIX, PEMUMMO3HBLIX U A3bIKOBLIX MEHBLUNMHCTB U
NOOLLPSIOT CO3AaHNE YCIOBWIA AN Pa3BUTUS 3TON camoBbITHOCTM 'O .

B cooTtBeTCTBUM C MexOyHapOoOHbIM NakmoM O 2pax0aHCKUX U MoUMuUYeckux rnpasax

(1966 r.) B Tex cTpaHax, rae CyLLeCTBYIOT 3THUYECKNE, PENUTUO3HbIE U A3bIKOBbIE
MEHbLUMHCTBA, N1LaM, NpuHaanexalum K TakuM MeHbLUMHCTBaM, He MOXKeT BbiTb OTKa3aHo B
npaBe COBMECTHO C APYrMMM YNieHamu TOW e rpynnbl NoNb30BaTbCA CBOEN KyNbTYpOW,
MCHOBe,ﬁl(%BaTb CBOIO PEnUrmio 1 UCMOSHATL ee 0Bpsaabl, a TakkKe NoMb3oBaTbCA POAHLIM
A3bIKOM ' °°.

MyHkT 1X-2.1 PykoBogsALWmMX NPMHLUMMIOB ANS NPOBeAeHUs MeXayHapoaHoro novcka no npoueaype PCT
(oenctByeT ¢ 18 ceHTs0pa 1998 1.).

MuHumym gokymenTaumm PCT, gokyment PCT/MIA/9/4.

®paHyecko Kanoptopu, 6biBwmnin CneumanbHbii goknagymk OOH, 1979 r., Ha koToporo ccbinaetca AuTep
KyrenbMaHH B pabote «OxpaHa nuu, NnpuHaanexalumx K MeHbLIMHCTBAM, U KynbTypHOro pa3Hoobpasus
KOpEeHHbIX HapodoB» noa pea. A. doH boraanaun n P. Bonbdhdpym, FOpugnyeckun exerogHmk OOH, Vol. 11,
2007 r., cTp. 237.

MyHkT 1 cTaThu 2 Oeknapauum o npaBax nuu, NpuHagnexalmnx K HauMoHanbHbIM U 3THUYECKUM,
PENUIMO3HBLIM 1 A3bIKOBBIM MEHBLLLUMHCTBAM, NPUHSTON pesontounen 47/135 NeHepanbHon Accambrnen ot
18 nekabpst 1992 r.

MyHkT 1 cTatbun 1 feknapaunm o npasax nuu, NpuHagnexawmnx K HauMoHanbHbIM NN 3THUYECKUM,
PENUIMO3HBLIM U SI3bIKOBLIM MEHBLUMHCTBAM.

CraTtbs 27 MexayHapodHOro nakta o rpagaHCKux 1 nonmMTUYecknx npaBax, MPUHATOrO U OTKPLITOro Ans
nognucanus, patudnkaumm 1 npucoeamHeHns pesontoumen NeHepansHo Accambnen 2200A (XXI) ot

16 nekabpsi 1966 r., BcTynmBLero B cuny 23 mapta 1976 1.
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He3akoHHOe npucBoeHune

B obnactu nHtennekTyanbsHoM cOOCTBEHHOCTY opuamndeckmii cnosapb bnaka onpegenset
«HE3aKOHHOE MPUCBOEHME)» KaK «OCHOBaHHbIV Ha OOLLEM MpaBe AenWKT 3a UCMOMNb30BaHNe He
OXpaHsIEMOW aBTOPCKMM NpaBOM MHOpMaLMK Un NOEN, KOTOpble OpraHn3auust cobmpaet 1
pacnpocTpaHseT Ans u3snevyeHns npubsinm ¢ Luenbto HeobpPOCOBECTHON KOHKYPEHLIMM C 3TON
opraHusauuent, Unn 3a KoNMpoBaHUe NPOU3BELEHNS, aBTOP KOTOPOro eLle He uctpebosarn unm
He NOy4YunI UCKMIYUTESNBHBIX NPaB Ha Npov3BeaeHre. [...] AnemeHTammn He3akoOHHOTO
NPUCBOEHUS ABNAOTCA crieaytowwme: (1) ucteu, 4OMKHO ObITb, BNOXWUM BPeMS!, AEHbIM UNn
ycunua anga cbopa nHdopmaumm, (2) 0OTBETYMK, 4OMKHO ObITb, Nony4mn nHdopmaumio 6e3
Kakux-nnbo aHanormyHbIX BNOXeHun, 1 (3) ncteu, AOMKHO ObiTb, MOHEC KOHKYPEHTHbIV yLLep6
BBUAY NOAOOHLIX AENCTBUIA OTBETYMKAY.

[envkT B CBA3M C HE3aKOHHbIM MPUCBOEHNEM SBMAETCH YacTbio 3aKoHOA4ATENbLCTBA O
He406GPOCOBECTHOW KOHKYPEHLMM B CUCTEME NMpPELEAEeHTHOro NpaBa. Takum obpasom,
He3aKOHHOe MPUCBOEHKE BriedeT 3a coboii NPOTUBOMNPaBHOE UM HEYECTHOE UCMOMb30BaHue
UM 3aMCTBOBAHME Yy)X0i COBCTBEHHOCTU, U 4acTo MUCMONb3yeTcs Ans 060CHOBaHMS UCKa B
TeX Cnyyasx, koraa He 6binv HapyLLeHbl NpaBa COGCTBEHHOCTY Kak TakoBble. HesakoHHoe
NPUCBOEHNE MOXET UMETb OTHOLLEHME K NMPOTMBOMPaBHOMY 3aMMCTBOBAHUIO UK
MOLLEHHUYECKOMY NPUCBOEHMIO CPEACTB WU MMYLLECTBA, KOTOPbIE BBEPEHbI OAHOMY UL, HO
Ha caMoM Aene npuHaanexar apyromy.

Tak, ctaTbs 3 NnpoekTa 3akoHa «[Ipagogas cmpykmypa oxpaHbl mpaduyuoHHbIX 3HaHul e LLipu-
JlaHke» (2009 r.) onpenensdeTt «He3aKkOHHOE NPUCBOEHME» Kak «(i) npnobpeTeHne, npucBoeHne
Uy Mcnonb3oBaHWe TPaaULMOHHbBIX 3HaHUI B HApYLUEHWe NOMOXEHUA 3TOro 3akoHa,

(i) n3BneyveHne BbIroabl U3 NPUOBPETEHNS, NPUCBOEHUS MU NCMONb30BaHUS TPAAMLIMOHHBIX
3HaHW, Korga nuuy, KoTopoe nNpuobpeTaeT, npucBamBaeT UM UCNONb3yeT TPaaNULNOHHbIE
3HaHUHA, M3BECTHO MINN HEU3BECTHO MO NPUYNHE HEBPEXHOCTU, YTO TPAAMLIMOHHbIE 3HAHUSA
ObINn NprMobpeTeHbl, NPUCBOEHbLI UM MCMOSb30BaHbI NHOObLIMY HECNpaBeaIMBbIMW CPeACTBaMU,
u (i) opyrne BMAbI KOMMEPYECKOWN AeATENbHOCTM, NPOTUBOPEYaLLMe YECTHOM NPaKTUKe,
KOTOpble MO3BONSAIOT N3BNEKATh HECTIPABEANMBYIO BLIFOAY U3 TPAANLIMOHHBIX 3HAHNIA» ',

HenpaBomepHoe ucnonb3oBaHue’ '°

B o6nactu nateHTOB topuanyeckuii crnoeapb bnaka onpenensiet «HenpaBomMepHoe
NCMONb30BaHNE» KaK «MCNonb30BaHWe NaTeHTa Unu1 ¢ Lienbio NpoaneHnsa AencTeus
UCKIIOYMTENBHOTO NpaBa Ha HesanaTeHToBaHHble TOBapbl, UMW C LEMNbo HapyLUeHns
aHTUTPECTOBCKOro 3akoHodaTenbcTea». CroBapu onpeaensioT HenpaBoMepHoe
UCMOMNb30BaHMe Kak HenpaBuUIbHOE, HEBEPHOE MN HeHaanexallee Ucrnonb3oBaHue, NMéo
HenpaBunbHoe NpuMeHeHne. HenpaBomepHoOe UCNonb3oBaHME MOXET Takke 03HavyaThb
HeHagnexallee Unv YpeamepHoe nprMeHeHne, NGo AENCTBUSA, KOTOPbIE U3MEHSIIOT NPUCYLLYIO
Lenb UMK Ha3HaYeHne Yero-To.

109 Pabouunin gokymeHT, Bepcus oT 1 auBaps 2009 r. «[paBas cTpykTypa oxpaHbl TpaguUMOHHbIX 3HaHui B Lpu-

JlaHke».

HekoTophble generauun npegnarany 4o6aBuTb TEPMUH «HEMPABOMEPHOE UCMOSIb30BaHNE» B TEKCT
pokyMeHTa «OxpaHa TpagnuUMOHHBIX 3HaHWN: nepecMoTpeHHble Lenu n npuHuune» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generaunsa HgoHesun n generaumna Mekcukn. OpgHako generaums ABCTpanvu otMeTuna,
YTO «HENPaBOMEPHOE UCMOMb30BaHMEY» NPEACTaBNsAeT co6oM TEPMUH, UCTONb3YEMbIV B KOHTEKCTE
KoHBeHL MK 0 Bronornyeckom pasHoobpasun B pamkax NpoekTa TekcTa Ansi NeperoBoOpoB MeXayHapoaHOro
pexuma JocTyna U COBMECTHOMO UCMOSIb30BaHMS BbIFOf, OT FEHETUYECKUX PECYPCOB U CBA3AHHBLIX C HUMU
TPaAUUMOHHbIX 3HaHUI. OH GbIn NCMOMb30BaH NPUMEHUTENBHO K AEACTBUSAM, KOTOpbIE NPOTUBOpeYaT
cornacoBaHHbIM Ha B3aMMHOWM OCHOBE YCIOBUSIM, B TO BPEMS! KaK TEPMUH «HE3AKOHHOE MPUCBOEHUE» UMEET
OTHOLLEHNE MMEHHO K NpuobpeTeHnto 6e3 npeasapuTenbHoro obocHoBaHHOro cornacus. OHa npussana k
OanbHelwemy obCcyKaeHno Bonpoca 0 3Ha4YeHUN 3TUX TEPMUHOB B paMkax aToro KomuteTa u B cBSA3u ¢
WHTENNEKTyarnbHoW COBCTBEHHOCTBIO, @ HE JOCTYNOM K TPaAMUMOHHBIM 3HAHUSM, CBA3AHHLIM C
reHeTUYECKUMI pecypcamu.
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N3meHeHne

M3ameHeHnem aBnsieTca nepemeHa B YeM-nnbo (lopuanyeckuin crioeapb bnaka). 9T10T TEpMUH
SIBMSieTCS CMHOHMMOM nepeaenkn. B ctaTtbe 6bis bepHckol KoHgseHyuu 06 oxpaHe
numepamypHbIX U XyQoxecmeeHHbIX ripousgedeHuli (1971 r.) npegycMoTpeHo, NMOMMMO
npo4ero, NpaBo aBTopa NPOTUBOAENCTBOBATL BCAKOMY M3BPALLEHMID, UCKAXEHWIO UM MHOMY
N3MEHEHMIO NPOU3BEAEHMS, CMTOCOOHOMY HAHeCTM yLlepb YecTn v penyTtaumm aBTopa.

My3bikanbHoOe BbipaXXeHue
Mya3bikanbHbIMU BbIpaXKEHUSIMU ABNSAOTCH BbIPaXXEHNSA NOCPEACTBOM 3BYKOB Mysbu(mm.
UckaxeHune

CornacHo onpegenexuto OKcopAcKOro cnoBapsi aHrMMNCKOro si3blka TEPMUH KUCKaXKEHMEY
O3Ha4yaeT aKT OTCEeYEHUs UK U3bATUA YacTu 4ero-Nnbo, 0COBEHHO KHUMM NN NHOTO
OOKYMEHTA; M3MEHEHMEe UIN YHUYTOXEHNE YacTu COAEPXKaHNs Unn 3HavyeHns. B cooTBeTcTBUM
CO cTaTbel 6bis bepHckol KoHeeHuuu 06 oxpaHe fiumepamypHbIX U XyO0XeCm8eHHbIX
npouseedeHuli (1971 r.) oxpaHa OT UCKaXKEHUST ABMNSIETCA OOHUM U3 aTpUOYTOB JNINYHbIX
HeMMyLLLeCTBEHHbIX NpaB aBTopa.

B3anmHoe yBaXeHue

B npeambyne [Jeknapauyuu OOH o npasax kopeHHbix Hapodos (2007 r.) B3aMMHOE yBaxeHue
paccMmaTtpuBaeTcs Kak 3anor 4OCTUXKEHMWIN, K KOTOPbIM crieqyeT CTPeMUTbCS B Ayxe
coTpygHudecTtBa. CornacHo onpegeneHmto Okcopackoro croBapsi aHrMMINCKOro si3bika, CIIOBO
«B3aUMHBbI» OTHOCUTCA K OBymMm ”1 bonee nogam, ucnbitTbiBaroWM gpyr K Apyry oanHakoBblie
YyBCTBa, MeXay KOTOpbIMU CyLLLECTBYIOT ABYCTOPOHHME OTHOLLUEHUA.

B3aumocornacoBaHHble yCOBUA

Kpome npusHaHusi npaBa HaunoHamnbHbIX NMPaBUTENBLCTB ONpeaensTb YCNoBmsa ocTyna K
reHeTU4eckMM pecypcam, NyHKT 4 ctatbn 15 KoHeeHyuu o buonoau4yeckom pasHoobpasuu
(1992 r.) npeagycmaTtpuBaeT, YTO «4OCTYN, B Criydae ero npeaocTaBreHnsi, obecnevmnBaeTcs Ha
B3aMMHO COrflacoBaHHbIX YCIOBUSAX U PEryNMpyeTcs NONOXKEHUAMUN HACTOSLLEN CTaTbny.
McnonHutenbHbIn cekpeTapb KBEP oTMedaeT, YTo «KOHTpaKThbl ABNAIOTCA Hanbonee oduien
hOpMOI pPervcTpaLmn «B3aMMHO COMNacoBaHHbIX YCroBuiiy ' 2. B ctaTbax 41-44 BOHHCKUX
pyKOBOOALLMX NPUHUMMNOB No obecneyeHnto 4OCTyna K reHeTMYeCKkUM pecypcam 1 COBMECTHOrO
MCNoNb30BaHMSA Ha CnpaBeasIMBoOM U PaBHON OCHOBE BbIFO4 OT UX NPUMEHEHUSA N3MOXEHbI
HEKOTOpble OCHOBHble TpeboBaHWSA B OTHOLLIEHUN B3aMMHO COrflaCcoOBaHHbIX YCIOBUN.

Ctatbsa 18 Haeolickoeo npomokoria peaynupogaHusi docmyrna K 2eHemu4ecKkuM pecypcam u
COBMECMHO20 UCI0/1b308aHUS Ha cripasedsiueoli U pasHOU OCHOBE 8bI200 OM UX MPUMEHEHUS
Kk KoHeeHuuu o buonozuyeckom pasHoobpasuu (2010 r.) cneumansHO KacaeTcs cobnogeHns
B3aMMOCOrnacoBaHHbIX YCIOBUI, NpegycMmaTtpusas, 4to «1. [Mpu BbINOSIHEHWUM NONOXEHWHA,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaten 6 1 B ctatbe 7, kaxgas CTopoHa noowpsieT
NMOCTaBLUUKOB M NOSb30BaTENEN FEHETUHECKNX PECYPCOB /UMK TPaAULIMOHHBLIX 3HaHWUIA,
CBSA3a@HHbIX C FEHETUYECKMMUN pecypcamMu, BKITKOHasA No Mepe HeobXoanmMoCTM BO
B3aMMOCOIacoBaHHbIE YCIOBUSA MONOXEHUSA 00 yperynmpoBaHim CnopoB, BKIOYaOLWME:

" Pasgen 2 TunoBbIX NONOXEHUIN AN HAUMOHaNbHbIX 3aKkoHOA4aTeNnbCTB 00 oxpaHe cpoannopa OT He3aKOHHOro

MCMomnb30BaHUA U APYTMX HAHOCALLMX yLiepb aevcteui, 1982 r.
"2 Cwm. gokyment UNEP/CBD/COP/4/22, nyHKT 32.
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(a) ropucoukLmio, B KOTOPYH OHM NepeganyT Nborn Npouecc yperynmpoBaHns Cnopos;

(b) npUMEHUMBIV 3aKOH; W/Unu (C) BapuaHTbl anbTepPHaTUBHOMO yperynmpoBaHus CnopoB, Takue
Kak nocpegHn4ecTBo nnm apbutpax. 2. Kaxgasa CtopoHa obecrneunBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLbI0 B paMKaxX CBOMX NPAaBOBbIX CUCTEM B COOTBETCTBUU C MPUMEHUMbIMU
IOPUCAMKLMOHHBIMU TpeBOBaHNSMM B CryYasix BO3HUKHOBEHWNSI CNOPOB, NPOUCTEKaIOLLMX 13
B3ammMocornacoBaHHbix ycnosui. 3. Kaxgasa CTopoHa npuHMMaeT B COOTBETCTBYIOLLMX
cnyJyasax acdeKkTMBHbIE Mepbl ANnd: (a) obecneveHus AoCTyna K NpaBocyauto; u

(b) vcnonb3oBaHWA MexaHU3MOB AN obecneyeHns B3aMMHOro NpuU3HaHUS U BbINOMHEHWS
peLLEHN, BbIHECEHHbIX NHOCTPaHHbIM CYAOM, N apOuTpaxHbix pelweHnin. 4. KoHdepeHums
CTtopoH, BeicTynatwias B kayectse CoeluaHms CTOpoH HacTosLero [poTokona, npoBoanT
0630p 3hPeKTMBHOCTM HACTOSILLLEN CTaTb B COOTBETCTBMM CO CcTaTbeln 31 HacTosLero
lMpoTokonay.

Harovickuit npoTokon perynupoBaHUs AOCTyNa K reHeTU4eCKUM pecypcam 1
COBMECTHOIO UCNOJIb30BaHNA Ha CpaBeANIMBON U paBHOM OCHOBE BbIrof oT UX
npumeHeHus Kk KoHBeHUMn o 6uonormyeckom pasHoobpasum (2010 r.)

MpoTokon 6b1n NnpuHAT B okTaA6pe 2010 r. B xoae aecatoro coselaHms KoHdpepeHumn CTopoH
(COP 10), npoxogmsLuero B ropoge Haroq, AnoHusa. B cooTBeTcTBMM CO cTatben 1 Lenbto
lMpoTokona sBnseTcs «obecrneyeHue co8MeCMHO20 UCMob308aHUsI Ha cripasednueol u
pasHoU 0cHoBe 8b1200 OM MPUMEHEHUST 2EHEMUYECKUX PECYPCO8, 8 MOM Yucsie rnymem
obecrievyeHusi Hadnexaujeeo docmyrna K 2eHemu4YecKuM pecypcam u Hadnexauwel nepedayu
coomeemcmayruux mexHoao2ul, y4umsieas ece rpasa Ha 0aHHble Pecypchbl U Ha
mexHosio2uu, U nymem Hadnexauweao ghuHaHcuposaHusi, codelicmeysi makum obpa3om
coxpaHeHur buoioau4ecko20 pasHoobpasus U ycmol4yugoMy UCOIb308aHUI0 €20
KomrioHeHmMos». [eHepanbHbln cekpeTapb OpraHmsaunn O6begmHeHHbIx Hauun 6yget
Henosutapuem NpoTokona n oTkpoeT ero Ans nognucanvsa B LleHTpanbHbIX ydpexaeHmsax
Opranusaumn O6beanHeHHbIx Hauwii B Hbto-Mopke co 2 despans 2011 r. no 1 dpespans
2012r.

HecKonbko cTaTen KOHKPETHO KacatoTCs TPaguLMOHHbIX 3HAHUIN, CBA3AHHbBIX C FEHETUYECKNMMU
pecypcamu, Takme kak ctatbs 3 (JocTyn K TpaguUNOHHBLIM 3HAHWSM, CBA3aHHBIM C
reHeTu4eckummu pecypcamm), ctatbs 12 (TpaaMUMOHHbIE 3HAHWS, CBA3AHHbIE C FEHETUYECKUMM
pecypcamun) n ctatbda 16 (BbinonHeHWe NoNoXKeHnn HaunmoHanbHOro 3akoHoaaTenbCcTBa unm
PerynsaTMBHbIX TpeOOBaHWI, PErYNNPYIOLWNX OOCTYN K FEHETUYECKMM PECYpcaM 1 COBMECTHOE
NCNoNb30BaHWE BbIrog, B OTHOLIEHUN TPAAULMOHHbBIX 3HAHWUI, CBSI3AHHbBIX C FreHETUYECKUMM
pecypcamu).

Hauwunsa

B ropuanyeckom criosape Briska TepMUH «Haums» onpeaenseTtcs kak 6onbluas rpynna nogei,
nMeroLLmMx obLee NPOUCXOXAEHME, A3bIK, TPAANLIMKA N OBLIYHO COCTABMSAIOLLMX MONMTUYECKYIO
enuHuLly. TepMUH «rpaxaaHe» 0603HauaeT U3NYECKNX UMK IOPUANYECKUX NNLL, KOTopble
NPOXMBAIOT NN UMEIOT pearbHoe 1 AeiiCTBYIoLLEee MPOMBILLNEHHOE UM KOMMEPYECKOe
npeanpuaTME Ha TOi UMK UHOV TaMoXeHHoN TeppuTopun''®. B 3HaueHne TepMuHa «HaLUmn»
3anoXeHo NpeAcTaBneHne o coobliecTse noaeit, chopMmrpoBaHHoM Bnaroaaps obLiemy
NPOVCXOXAEHMIO, KyNbType 1 UCTOPUK, @ 4acTo 1 Gnarogaps obemy sasbiky' ™. Tepmun
«KyNbTypHble OBLLUMHLI» NPU3BAH BLICTYNAThb B KAYECTBE [OCTATOYHO LUIMPOKOTO MOHATUS,
KOTOpOE BKIIOYAET rpax/aH BCEl CTPaHbl, KHALMIO», B CIy4asix, KOrAa TPaauLMOHHbIE
BLIPKEHMS KyNbTypPbl PACCMaTPUBAIOTCS KaK MpUHaAnexalume BceMy Hapo/y onpeaeneHHo
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a Hannanb XKepse, «Cornawenune TPUMC. TMpoekt n aHanuay». MN3g. 3-e, Sweet & Maxwell, ctp. 161.

Outep KyrenbmaHnH, «OxpaHa nuvu, NnpuHagnexawmx K MeHbLUMHCTBaM, U KyNbTYpHOro pasHoobpasus
KOpeHHbIX HapoaoB» nog pea. A. doH boraanau n P. Boneddpym, FOpugnueckun exerogHmk OOH, Vol. 11,
2007 r., cTp. 235.
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CTpaHbl. OT0 coveTaeTcs ¢ I'IpaKTVIKOIZ B Opyrnx obrnacTax NoNNTUKKN K CNy>XUT AOMNOJIHEHNEM K
~115

HoBu3Ha

HoBu3Ha siBNsieTcs 0gHUM U3 KpUTEPUEB NATEHTOCNOCOOHOCTM NpyK NpoBeaeHUM nobon
3KCMepTu3bl NO CyLwecTBy. M300peTeHne cHUTaAETCst HOBbIM, €CIM OHO He SIBMSIETCS YacTbio

NpeLIEeCTBYIOLLEro YPOBHS TEXHNKK 0,

B cooTtBeTcTBUM Cco cTaTben 33 [Jozogopa o nameHmHouU koonepayuu (PCT) HoBM3Ha
onpeaensieTca cneayowmmMm obpasom: «[a]nsa uenen mexayHapoaHoOW npeaBapuTensHom
3KCNepTU3bl 3asiBNEHHOE M300peTeHne cuMTaeTca HOBbIM, ECIIN €ro HEe NOPoUUT
NpeALecTBYOLMIA YPOBEHb TEXHUKM, Kak OH onpeaeneH B MHCTpykummy». TNpasuno 64.1(a)
UHcTpykumm k PCT onpegensieT «npeaLlecTBYOLMA YPOBEHb TEXHUKNY KaK «BCe TO, YTO CTano
O0CTynHbIM ny6nvke rae-nmbo B Mmpe NOCPeaACcTBOM NMUCLMEHHOIO pacKpbITUs (BKIOYast
4yepTexu 1 gpyrve UnncTpauum), cumTaeTcsa npealecTBYOWMM YPOBHEM TEXHUKN Npy
YCINOBUW, YTO TaKoe pacKpbITUe UMENO MECTO 40 COOTBETCTBYIOLLEN AATbI».

B ctaTtbe 54 Esponetickol nameHmHou koHseHyuu (EMNK) coagepxunTca cnegyowee
onpegeneHne HOBM3HbI: «[n]306peTeHne cuMTaeTCcs HOBbIM, ECIIN OHO HE OTHOCUTCS K YPOBHIO
TEXHWKU. YPOBEHb TEXHUKM BKIHOYAET BCE, YTO CTano obLeAoCTynHbIM NyTEM NMUCbMEHHOIO
WKW YCTHOTO ONUCaHUA, NCMOMb30BaHNA UK NbbiM ApyrMM cnocobom Ao AaTtbl Nogayun 3asiBKu
Ha eBpOMENCKNn NaTeHT».

Pasgen 35 Ceoaa 3akoHoB CLLIA102 [YcnoBusa nateHTocnocobHOCTH; HOBM3HA U NOTeps npasa
Ha naTeHT] coaepXuT criegyrollee onpeaeneHne NOHATUS HOBU3HbI: «[N]MLO UMeeT NpaBo Ha
nony4yeHve naTeHTa, ecnu — n3obpeTeHne He GbINo M3BECTHO MMM NCMOMbL30BANoCh APYrUMHY B
3TOW CTpaHe, UNu 3anaTeHTOBaHO UMM ONUCAHO B NevaTHOW Nybrvkauum B 3ToW Unu apyromn
CTpaHe, 40 TOro, Kak u3obpeTeHue ...».

OckopouTenbHbIN

«OckopbUTENBHBINY 03HAYaET «BbI3bIBAOLLUIA HEYIOBONLCTBUE, THEB MNN 06UAaY;
NpoTMBOPEYALLNIA FOCTIOACTBYIOLLEMY NPEACTABMIEHMIO O NPUNUYKSX 1 MOpanuny» (PUANYECKUIA
cnosapb bnaka).

MaTteHT

MaTeHT onpeaensieTcs Kak «4OKYMEHT, ONUCbIBaoLLNIA n30bpeTeHne, KOTopoe MOXeT BbITb
M3roTOBMEHO, NCMOMb30BaHO N NPOAAHO C pa3pelleHuns Bnagensua nateHTa. M3obpeTteHue
npeacrasnseT cobon pelleHne KOHKPETHON TeXHUYEeCKon 3aaadn. aTeHTHbIV AOKYMEHT
0BbIYHO COOEPXKMUT, MO MEHbLLEN Mepe, oaHYy hopMyny U306peTeHUs, NOMHbIN TEKCT onucaHus
n3obpeteHns n bubnuorpaduryeckyto nHPopmMaLmio, Takyto Kak ums 3aasutend. OxpaHa,
npegocTaBngemMas naTeHToM, orpaHM4yeHa Bo BpeMeHu (Kak npasuno, 15-20 neT nocne Aatbl
nogauu 3asiBkv unu Bblgayun nateHTa). OHa Takke orpaHudeHa TeppuTopuanbHO
COOTBETCTBYIOLLIEN CTPAHOW unun ctpaHamu. laTteHT — aTo cornalwleHne mexay nsobpertartenem
M cTpaHon. Takoe cornalleHvue no3sonseT Bnagaenbly He oNyCTUTb APYrMX nuu K

N3rOTOBMEHWIO, NCNOMNL30BAHMIO UMK NPOAAXe 3asiBMNEeHHOro n3obpeTtenusay' .

"s noccapuii TEPMUHOB, OTHOCSILLIMXCS K HeMaTtepuanbHOMY KyrbTypHOMY Hacrneauio, paspaboTaHHbIi

HauunoHanbHon komucenern Hugepnangos no Bonpocam KOHECKO, 2002 r. («...Haunen moxeT sSBnsiTbest
KynbTypHas obLuHay), LMTupyeTcs B okyMeHTe «OXxpaHa TpaanLUMOHHBIX BbIPAXEHWUIA KyNbTYpbl/BbIpaXKeHUn
donbknopa: nepecMoTpeHHble ueny u npuHumnel» (WIPO/GRTKF/IC/17/4).

Cnpaso4Hrk BONC no nHtennekTyansHon cobcTBeHHoCTH, nybnmkaumsa BOVC Ne 489 (E), 2008 r., cTp.19.
" Tnoccapuit BOWC Ha noptane PATENTSCOPE.
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MyHKT 1 cTaTtbmn 27 CoenaweHusi Mo Mopeaos8biM acriekmam rpae UHmesnekmyansHou
cobcmeerHHocmu (Cornawenne TPUMC) BcemnpHon Toprosown oprannsaumm (BTO) rnacut, uto
«[...] naTeHTLI BblAAOTCA Ha Ntobble M306peTeHUs1, HE3aBUCUMO OT TOr0, SBJISIKOTCS NI OHU
NPOAYKTOM MM cnocoboM BO BCEX 0ONACTSX TEXHUKN, MPU YCINOBMK, YTO OHWM 0bnagatoT
HOBM3HOW, cogepxaT nsobpetaTenbCkmi YpoBEHb U ABMSAIOTCA MPOMbILLEHHO MPUMEHUMbIMM.
[...] naTeHTbI BbIOAIOTCA N NATEHTHbIE MpaBa MONYT OCYLLECTBIATLCS BHE 3aBUCUMOCTU OT
MecTa n3obpeTeHns, 0bnacT TEXHUKK, a TakKe OT TOro, BBO3ATCA N NPOAYKTHI Unn
Npon3BOASATCS HA MECTE».

CoxpaHeHue

CoxpaHeHue nmeeT ABa OCHOBHbIX 3fIEMEHTA: BO-NEPBbIX, COXPaHEHWE XXMBOIO KyNbTYPHOro U
coLManbHOro KOHTEKCTa TPaAULIMOHHBIX 3HAHWI U BbIP@XEHWI KyNbTypbl AN Nog4epXaHNs
TPagULNOHHOM CUCTEMBI, B paMKax KOTOPOM NpoucxoauT passutne, nepegaya u3 nokoneHus B
MOKONeHne TPaaMLMOHHbBIX 3HAHUM U BbIPAXXEHUIN KyNbTypbl 1 yNpaBneHne AOCTYNOM K HUM; a
BO-BTOPbIX, COXpPaHEHWE TPaAULMOHHBIX 3HAHMIN U BblipaXXEHWI KyNbTypbl B 3aOMKCUPOBaHHOM
dopme, Hanpumep, B Cryvyasix nx A4OKyMeHTupoBaHusa. CoxpaHeHne MmoxeT ObiTb HanpaBneHo
Ha oKasaHue NMOMOLLW B BbXXMBAHUN TPAAULMOHHBIX 3HAHWUIA UK BbIP@XEHWUI KyNbTypbl And
OyayLUMX NOKONEHNA UCKOHHOW OBLWUHBI 1 06ecnevyeHne nx NPeeMcTBEHHOCTU B pamKax
TPaaWLMOHHON NNK YCTaHOBNEHHOW 00blYasiMu cMcTeMbl, MMBO Ha NpefocTaBneHne goctyna K
HVM LUMPOKON OBLLECTBEHHOCTU (B TOM YMCME YYEHbIX U UccrnegoBaTenen) B 3Hak NPU3HaH1s Nx

3Ha4YeHUA KaK KOJNNEKTUBHOIO KynbTypPHOIo Hacnegua yenoseyecTa' '®.

3akoHbl 1 NporpaMMbl He 13 06nacTy MHTeNnnNeKkTyanbHoM CO6CTBEHHOCTU, HanpaBfeHHbIE Ha
OXpaHy 1 NOOLLPEHMNE XMBOro Hacneamsi, MoryT okasaTb GOnbLUYO NOfMb3y B KAYecTse
OOMNOMHEHNS 3aKOHOB B OTHOLLEHUWN OXpaHbl MHTENMEKTyanbHOM cobcTBeHHoCTU. [dpyrue
MexayHapoaHble NMpaBOBble CUCTEMbI, TakMe Kak KoHeeHyusi 0 buonozaudeckom pa3Hoobpasuu
(1992 r.) n OpraHusaumnsa O6beanHeHHbIX Hauun no Bonpocam obpasoBaHus, HayKu 1
kynbTypbl (KOHECKO), kacatoTca acnekToB 0XpaHbl, COXPaAHEHWNS U 3aLUNTbl TPAANLMOHHBIX
3HAHUN U TPAAULIMOHHBIX BbIPAXEHNIA KyNbTypbl B UX KOHKPETHOM MONMTUYECKOM KOHTekcTe' 2.

MpepBapuTenbHoe o6ocHOBaHHoOe cornacue

B HecKonbkMx MeXayHapOoaHbIX AOKYMEHTaX, KacaloLLMXCsl, B YaCTHOCTM OKpY)KatoLLeln cpeabl,
Hanpumep, B NyHKTe 4 ctatbh 6 ba3esibckol KOH8EHUUU O KOHMPOJIe 3a mpaHcapaHUu4YHoU
repeso3koli onacHbix omxodos u ux ydaneHuem (1989 r.) n B KoHeeHuuu 0 6uosioeu4ecKkom
pasHoobpasuu (1992 r.), ynoMmmHaeTcs unm nogpasyMeBaeTcsl MpaBo Uiy NpUHLMN
«npeasaputenbHoro o6ocHosaHHoro cornacusa» (MOC) unu nHorga «csobogHoro,
npegsaputenbHoro o6ocHoBaHHoro cornacus» (CrMOC).

B oTHOLWEHMM JOCTYyNa K FreHeTUYECKUM pecypcaM, B NyHKTe 5 ctaTbu 15 KoHeeHuuu o
buornoeuyeckom pasHoobpasuu (1992 r.) npegycmaTpmBaeTCs, YTO OH «perynupyeTcst Ha
OCHOBe NnpeaBapuTenbHoro 06ocHoBaHHoOro cornacusi [lorosapueatolieit CTopoHbI,
NpegocTaBnALWEN Takne pecypcbl, ecnv ata CTOpoHa He peLunT nHadve».

B nyHkTe 1 cTtatbm 16 Hazolicko2o npomokona peaynuposaHus docmyrna K 2eHemu4yeCcKum
pecypcam u cO8MECMHO20 UCI0/Ib308aHUsI Ha cripasediueoli U pagHoU OCHO8e 8bI200 Om UX
npumeHeHusi kK KoHeeHyuu o 6uosoaudeckom pasHoobpasuu (2010 r.) npeaycmaTpuBaeTcs, YTO
«Kaxpas CtopoHa NpuHMMaeT COOTBETCTBEHHO Crny4alo Hagnexallne n copasmepHble

ne O630p AesATenbLHOCTM U pesynbTaTtoB paboTtsbl MexnpasutenscreeHHoro komuteTa (WIPO/GRTKF/IC/5/12),

nyHKT 37.
OxpaHa TpagnUMOHHBIX 3HAaHWUIA: MPOEKT aHanu3a NpobenoB: NepecMOTPEHHbIN BapuaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), npunoxeHue |, ctp. 6.

119



WIPO/GRTKF/IC/26/INF/8
MpunoxeHwue, ctp. 36

3aKkoHoaaTenbHble, aAMUHUCTPATUBHbIE UMW NONUTUYECKME Mepbl Ana oGecrnedeHns Toro,
YTOObI OCTYN K TPAAMLMOHHBLIM 3HaHUAM, CBA3aHHBLIM C FTEHETUYECKMMUN pecypcamMu, KoTopble
NCMonb3yloTCcA B Npeaenax ee IpUCAMKLUUN, OCYLLIECTBIIANCA B COOTBETCTBUM C
npeasapuTenbHbIM 060CHOBaHHBLIM Cornacuem Unm ¢ oJ06pPeHNs U NPU y4aCTUN KOPEHHBIX 1
MECTHbIX 06LLME, N YTOObI GbINN YCTaHOBMNEHbI B3aMOCOITIaCOBaHHbIE YCIOBUS, KakK
onpeaeneHo B HaLMOHaNbHOM 3aKOHOAATENbCTBE, PETYIIMPYIOLLEM AOCTYN K FeHETUYECKAM
pecypcam 1 COBMECTHOE UCMONb30BaHue Bbirod, Unv B PerynsaTMBHbIX TpeGoBaHUAX Apyron
CTOpOHbI, FAe HaxoaATCs Takne KOpeHHbIe U MEeCTHbIe OBLLNHBIY.

[MepBOHaYanbHO 3TO NOHATME BbINO 3aMMCTBOBAHO U3 MEANLMHCKOW 3TUKM,
npegycMaTpyBaBLUEN NPaBO NaUMeHTa NPUHUMAaTb peLleHne, NPOBOAUTL UNN HE MPOBOAUTL
MeONLIMHCKOE NeYeHmne Nnocse Nosly4eHns NofHoOM MHpopMaLumm O pUckax 1 NpenmMmyLLecTBax
TaKoro KOHKpeTHoro neveHnsi. Hanpumep, B ctatbe 5 Beceobujeli deknapayuu o0 eeHome
yesiogeka u npasax Yenoseka ot 1997 r. npegycmatpuBaeTcs, YTO BO BCEX Criydasix
nuccrneaoBaHus, NeYeHnst UM QUarHoCTUKK, OKasbiBaOLLMX BIINSIHUE HA FTEHOM YeroBeKa,
cnegyeT oueHMBaTb NOTEHLMAaNbHbIE PUCKU 1 MPEUMYLLECTBA U «NONY4YMTb NpeaBapuTensHoe,
cBoboaHoe 1 060CHOBaHHOE cornacmne CoOoTBETCTBYHOLLEro nuuay. B ctatbe 6 Bceobwel
Oeknapayuu o buosmuke u npasax Yenoseka (2005 r.) OpraHusaunm O6beamHeHHbIX Hauui
no sonpocam obpasoBaHus, Haykn u KynbTypbl (FOHECKO) TpebyeTcsa nonyyeHue
«npeaBapuTenbHOro, CBoO6OAHOr0 M 060CHOBAHHOIO COrMacus OT COOTBETCTBYIOLLENO Nmuay,
Korga pedb naeT O «NPEBEHTUBHOM, ANArHOCTUYECKOM U TepaneBTU4eCKOM MEeANLNHCKOM
BMeLUAaTeNbCTBE» UM «HAY4YHOM UCCEeaoBaHNN Y.

OTOT TEPMUH BbITEKAET U3 peanusauum obLlero NpuHUMNa y4acTusi KOPEHHbIX HAPOAO0B B
NPUHATAN peLLeHNii n hopMyNMPOBKe, pean13aLmi 1 oLieHKe 3aTparmBaroLLMX ux nporpamm 22,

MpunaratensHoe «cBOOOAHOE» UCMONb3yeTCs C Lenblo obecrneyeHust Toro, YTobbl B xoae
NeperoBopoOB He OCYLLLECTBMANOCh HUKAKOTrO MNPUHYXOEHUS UM MaHUNYNMPOBaHKUS, a CIIoBO
«npegBapuTenbHoOe» HamnpaereHo Ha NpU3HaHWe BaXKHOW ponun cpakTopa BpeMeHH,
HeobXoANMOro KOpeHHbIM Hapodam AN NMOMHOro aHanM3a NPEeAnoXeHUn, U yBaXeHne Toro
dhakTa, YTO Ha AOCTUXKEHNE KOHCeHcyca TpebyeTcs Bpemsi. OHO Takke npegBocxulaeT
BO3MOXHOCTb TOTO, YTO B pearibHOCTM peLleHust, 0COBEHHO Te, KOTOpLIE KacaloTCs
MacLUTabHbIX I/IHBeCTMLI,I/II7I B obnacTtb pa3BnUTUA, NPUHAMAIOTCA KOPEeHHbIMW HapoaaMun 3apaHee.
MoHsATUE «O0BOCHOBAHHOIO» COrMNacus OTpaXaeT pacTyLlee Npu3HaHMe TOro, YTO OLEeHKa
BO3ENCTBUS Ha OKPY>KaloLLYH cpeay 1M 00LLecTBO sABNsieTCs He0OXoaMMbIM YCIOBMEM 115
nto6oro npovecca NeperoBopoB 1 No3BosIsieT BCeM CTOPOHaM NPUHUMAaTL B3BELUEHHbIE
peLueHuns.

«Cornacue» npeacraenseT cobor npolecc, nocpeacTBOM KOTOPOro BblAaeTcs pa3peLleHne Ha
OcHoBe B3avMHoro gosepus. ObocHoBaHHOe cornacue npegnonaraeT npegocTaBneHne
YeTKMX NOSCHEHWI, a Takke AaHHbIX O KOHTPaKTe, BO3MOXHbIX BbIrogax, MoCneacTBUSaX U NyTsx
JanbHenwero ncnonb3oBaHWs. JATOT NpoLecC AoKeH ObiTb NPoO3payHbiM, a OPMYNMPOBKM —
MOMHOCTLIO MOHATHLIMU NS KOPEHHbIX Hapoaos'?'.

120 MyHkT 2 cTatbn 32 Oeknapaunn OOH o npaBax KOPEHHbBIX HAPOAOB; CM. Takke PykoBoasiLine NnpuHUmnbI

"pynnbl OOH no Bonpocam pa3BuThsi B OTHOLLIEHUW KOPEHHbIX HApOAOoB.

CtueeH AnneH u Anekcangpa Kcantaku, «Pasmbiwnexms o KoHseHumm OOH o0 npaBax KOpeHHbIX HapoaoB»,
Okcdpopg v MNopTtneHa, OperoH, cTp. 49. Cm. Takke «[1oCTOAHHBIA (hOPYM NO BONPOCAaM KOPEHHbIX HAapo4 0B
npu OkoHoMm4yeckom 1 CoumansHom CoBeTe OOH», yeTBepTas ceccusi, n «OTYET O MEXAYHAPOLHOM
ceMuHape no MeToA4MKam B OTHOLLEHUU CBOBOAHOrO NpeaBapmuTernibHOro 060CHOBaHHOMO Cornacust 1
KOpeHHbIX HapogoBy», E/C.19/2005/3, cTp. 8.
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MpepwecTBYOWMUIA YPOBEHb TEXHUKU

MpeawecTByoLWMIN YPOBEHb TEXHMKU B 0OLLEM CMbICNe npeactaBnaeT cobon Bce 3HaHus,
KOTOpble CyLLIeCTBOBaM 40 NofavM COOTBETCTBYIOLLEN 3asBKM UMK AaTbl NpUopuTeTa,
He3aBMCMMO OT TOrO, CYLLLECTBOBAW NN OHW B NMUCbMEHHOW hopMe MIn B hopMe YCTHOro
packpbITUS. B HEKOTOPbLIX NPABOBLIX AOKYMEHTaX CYLLECTBYIOT pasnnyuns Mexay nevatHbIMu
nyénukaumamm, yCTHbIM packpbiTUEM M NPeabIAYLLIMM UCMONb30BaHMEM U MECTOM
NPOVNCXOXAEHUA MyBGnMKaLmMn U packpbiTns ',

Ona uenen PCT onpegenexHve npellecTByoLLEro YypoBHs TeXHUKM B npasurne 33.1
WHcTpykuum k PCT nmeet cneaytoLyto opMynmnpoBKy: «BCe TO, YTO CTarno JOCTYNHO nybnuke
roe-nmbo B Mmpe NOCPeaCcTBOM NMUCBMEHHOMO PacKpbITUS (BKIHOYas YepTexu u gpyrue
MJ'IJ'IlOCTpaLI,I/IVI) M YTO MOXET ObITb MONE3HbIM npu onpepgeneHnn, AendeTca nm 3adaBieHHoe
n306peTeHne HOBbLIM N COOTBETCTBYET N OHO M300peTaTenbCKOMY YPOBHIO (T.e. ABNSETCs Nn
|/|306peTeH|/|e o4yeBUOHbIM UITN HeT) npu ycnoBuun, 41O packpbiTUe CTano AOCTYNHbIM A0 AaTbl
MeXAyHapoaHON Nofayum».

B cnyyae c EBponon, B nyHkTe 2 ctaTbn 54 Egponelickol nameHmHoul koHeeHyuu (ETMK)
AaeTcsi onpegeneHne sKBUBaNEHTHOrO TEPMUHA «YPOBEHb TEXHUKMY» KaK BKIOYAOLLIEro «BCe,
YTO CTano obLWeaoCTyNHbIM NyTEM MUCBMEHHOIO UMM YCTHOTO ONMUCaHWUS, UCMOMb30BaHNS UNU
nobbIM Apyrum cnocoboM 4o AaThl NoAauun 3asiBKU Ha €BPOMENCKMn NnaTteHT». B oTHoweHun
atoro nonoxenus ENK, B Pykogodswux npuHyunax rno rnpogedeHuro aKcrnepmussl 8
Esponetickom nameHmHom eedomcmee (EMNB) npegycmatpmBaeTcsi, UTO «crneayeT NpUHATbL BO
BHMMaHue LWMPOTY 3TOro onpegeneHnd. He cywectByeTt kaknx-nmbo orpaHnyeHui B
OTHOLLEHUN reorpadomyeckoro MeCTOMNOMNOXEHWS, UMK A3blKa U1 OPMbI, B KOTOPOWN
COOTBETCTBYIOLLAA MHOpMaUus cTana AOCTYNHOW nybnuke; Takke He npegycmaTpuBaeTcs
CPOK OeNCTBMSA OOKYMEHTa Unn ApYrMx UCTOYHMKOB nHdopmaumn. OgHako cyLecTByoT

HEeKOTOpble KOHKPETHbIe uckmodenus (cm. 1V, 8)»'%2,

B pasnene 35 Kogekca 3akoHoB CLUA 102 npealuecTsyoLmMiA YPOBEHb TEXHUKM KOCBEHHO
onpegenseTca NocpeacTBOM KOHLENUUM HOBU3HbI, Kak BCe, YTO «M3BECTHO NN UCMONb3yeTcH
OPYrMMn B 3TOW CTpaHe, Uy 3anaTeHTOBaHO M ONMCAHO B NeYaTHON nybnmkaumm B 3TON uUnu
OpYyron cTpaHe 40 TOro, Kak nsobpeTteHue...».

B pasgene 29 AnoHCKoro naTeHTHOro 3aKkoHa «MpeaLlecTBYOLWNN YPOBEHb TEXHUKNY
onpegensieTcs kak «(i) n3obpeteHus, koTopble BbinNn NyGMYHO N3BECTHbI B ANOHUN unn B
OpYyron cTpaHe OO nogayn 3asiBKvM Ha nateHT: (ii) nsobpeteHus, koTopble NyGrMYHO
MCMNonb30Banucb B ANOHUM UNWN Apyron cTpaHe, 40 Nofadu 3asiBKM Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble HbiM ONUCaHbl B pacnpocTpaHeHHon nybnvkauun, nnm
n306peTeHns, KoTopble cTanu NyenNMYHO OCTYMHbLI C MOMOLLLIO CPEACTB ANIEKTPOHHOM
KOMMYHMKaLMK1 B ANOHUM UNn B ApYron cTpaHe, A0 Nodayn 3asBKM Ha NaTeHT».

OxpaHa

«OxpaHa» B pa60Te KomuteTa npmo6pena TeHAEHUUIO K TPaKTOBKE OXpaHbl TPaANLUNOHHbBLIX

3HaHWI U TPAAULMOHHbBIX BbIPaXXEHWIN KyNbTypbl OT HEKOTOPbIX (hOPM HECAHKLIMOHMPOBAHHOIO

MCNOMNb30BaHMSA TPETLUMM cTopoHamu'>*. PaspaboTaHbl U NPUMEHSIOTCA ABE (DOPMbI OXPaHbI.

122

128 CnpaBo4yHuk BOWC no uHtennekTyansHon cobcTBeHHOCTU, ny6nmkauma BOUNC Ne 489 (E), 2008 r., cTp. 19.

Cwm. Pykosgodsiwjue rnpuHyunel 05151 nposedeHusi 3kcrepmu3bl 8 Eeponetickom nameHmHom eedomMcmee,
yactb C, rnaea |V, nyHkT 5.1.

O630p AesATenbLHOCTM U pesynbTaTtoB paboTtbl MexnpasutenscreeHHoro komuteTa (WIPO/GRTKF/IC/5/12),
nyHkT 20.
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[No3umueHas oxpaHa

MccneayoTea ABa acnekTa nosuTUBHOM OXpaHbl TPAAULMOHHBLIX 3HAHWUIA U TPAAULMOHHBIX
Bblpa)XeHWI KyrnbTypbl NOCPEACTBOM MNpPaB UHTEMMNEKTyanbHON COOCTBEHHOCTM, NPUYEM OAMH U3
HUX KacaeTcs NPensiTCTBOBaHUS HECAHKLIMOHNPOBAHHOMY UCMOMNb30BaHUIO, a BTOPOW KacaeTcs
AKTUBHOTO MUCMNOJIb30BaHMSA TPAAULMOHHBLIX 3HAHWUIA U TPaAULMOHHBLIX BbIPaXKEHWUI KyNbTypbl
WNCKOHHON 06LWwunHOM camon. Kpome Toro, npMMeHeHMEe K NO3NTUBHOM OXpaHe TPaaULNOHHbBIX
3HAHUIA N TPAOULMOHHbIX BbIPAXEHUI KyNbTypbl NOAXOAOB, HE OCHOBaHHLIX Ha
WHTENNeKTyanbHom CoOBCTBEHHOCTM, MOXET ObITb AONOMHUTENBHOM MEPO MO UCNONb30BaHMIO
npaB MHTENNEKTYyanbHON COOCTBEHHOCTU U OCYLLECTBIATLCA COBMECTHO C OXPaHOW
WHTENNeKTyanbHo co6CTBEHHOCTM '2°. Hanpumep, No3nTUBHAsA oXpaHa TPaaMLMOHHBIX 3HAHWIA
N TPaANLMOHHbBIX BbIPAXXEHWIA KyNbTYpbl MOXET NPENATCTBOBaTL MOCTOPOHHUM fMLaM B
Nony4YeHMn 3aKOHHOro AOCTYNa K TPaAULMOHHBIM 3HAHUSIM U TPAOULMOHHBIM BblpaXKeHUsSIM
KynbTypbl UX UCNONb30BaHNM UX ONS NONYy4YeHUss KOMMEPYECKOW BbIrodbl B OTCYTCTBUE
cnpaBeaIMBOro COBMECTHOIO NOSIb30BaHMSA COOTBETCTBYHOLLMMY NPEUMYLLECTBAMU, OAHAKO
OHa TaKke MOXeT OblTb UCNONb30BaHa HOCUTENSIMU TPAAMLMOHHbBIX 3HAHWUIA U TPaOAULMOHHBIX
Bblpa)KeHU KynbTypbl AN CO34aHNA COBCTBEHHbIX NPEANPUATUA HA OCHOBE MX TPAOULMOHHBIX

3HaHUN U TPAAULIMOHHBIX BbIPaXEHWIA KynbTypbl ',

SawumHas oxpaHa

TepMUH «3alUMTHasA oxpaHa» OTHOCUTCS K nodbopke cTpaTternii ans obecneyvyeHns Takoro
MONOXEHWs, YTOOb! TPETbY CTOPOHBI HE MOJTyYariv HE3aKOHHbLIX UM HEOBOCHOBAHHLIX NpaB
WHTENNEeKTyanbHoM cCoOBCTBEHHOCTM B OTHOLLEHUMN TPaANLMOHHBIX BbiPaXXEHWUI KynbTypbl,
06BEKTOB TPAANLIMOHHLIX 3HAHUIA 1 B3aMMOCBSI3aHHbIX reHEeTUYECKNX pecypcoB'? . 3aluTHas
oxpaHa TPaaULMOHHbIX 3HaHUI BKIOYAET Mepbl Mo NPEABOCXULLIEHNIO UITN MPU3HAHUIO
HedeNCTBUTENbHbIMU TEX MATEHTOB, B KOTOPbIX HE3aKOHHbLIM 00pa30M yXe CyLlecTByoLne
TPaAWLMOHHBIE 3HAHUS 3asIBIAOTCSA B KAYeCTBe N306peTeHuit.

Mpoueaypbl

Mpouenypbl NpeacTaBnsAoT coboV NPaBOBLIX COrMalleHnsl, KoAeKChl NoBeAeHUs, pyKoBoasLIne
MPVHLMMBI MW YKa3aHWs Ha To, Kak NIoAN A0MKHbI BECTM cebsl B onpeaeneHHbIX
ob6cToaTenscTBax. OHM MOTYT UCMONb30BaTLCA ANA pa3paboTku OBLNHHBIX HOPM B
OTHOLLEHUW PacnpOCTPaHEHUS 3HAHWI 1 UCMONBb30BAHMSA UX CTOPOHHMMU NULAMU, a Takxe Ans
COOENCTBUS M3MEHEHWNIO MHEHMS! 1 BblpaboTke HOBbIX HOpM. Kak npaBuno, npouenypbl HOCAT
rMGKUI XapakTep 1 CO BpeMeHeM MOryT MeHsATbCS. OHW MOTYT UCMONb30BaTbCs Kak CpecTBO
ANA OOCTUXEHNSA onpeaerneHHbIX Lienei, KoTopbIX He yaanoch 4oCTUYb 06GpalleHneM K Apyrum
obnacTtam npaea. [Npoueaypsl, NpeacTasnsolme coboi odpurumnanbHble 1 HeoduUManbHble
pYKOBOZSALLME NPUHLUMMNBI B OTHOLLEHUW NOBEAEHUS, MOTYT COAEeNCTBOBaTb BbICTPaUBaHMIO

OTHOLLIEHWIA 1 CO34aBaTb BO3MOXHOCTY ANl BO3HUKHOBEHMSI HOBbIX OTHOLLEHMIA' 28,

MocTaBWwmKKU M nony4varenun

MocTaBLmKkM 1 nony4yartenun reHeTn4ecknx pecypcoB MOryT BKIO4YaTb HpaBMTeﬂbCTBeHHbIVI
CEeKTop (Hanpmmep, npaBnUTes1IbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENTbCTBEHHbIE y4peXxXaeHna
(HaLl,I/IOHaJ'IbeIe, pernoHaribHble U1 MeCTHbIe), BKIOYaA ydpexneHud, oteeyarouine 3a
aAMUHNUCTPATUBHOE ynpaBlieHne HaunoHalnbHbIMW NapkamMn n npaBUTeNbCTBEHHLIMA

125
126
127
128

Tam xe, NyHKTbl 21 1 22.

Tam xe, nyHKT 21.

Tam xe, nyHKT 28.

IxetH AHOepcoH, «/CKOHHbIe/TPaAMLMOHHbBIE 3HAHWUSI U UHTENSEKTyanbHas CobCTBEHHOCTbY, LIeHTp
N3y4YeHns obLLECTBEHHOrO AOCTOsAHUS, YHUBepeuteT Obtoka, 2011 r., 4OCTYMNHO Ha:
http://lwww.law.duke.edu/cspd/itkpaper.
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3eMrIsiMK); TOPrOBIO UM OTPACcM NPOMBbILLIIEHHOCTM (HanpuMep, dapmaueBTUYeckas,
NPOAOBONbCTBUE U CENbCKOE XO3ANCTBO, OBOLLLEBOACTBO U NPEANPUATUSE KOCMETUYECKOWN
oTpacnu); Hay4yHo-UccriegoBaTenbCckMe yupexaeHus (Hanpumep, yHuBepcuteTbl, 6aHKn reHoB,
BboTaHnyeckne cagbl, MUKPOOHbIE KOMNNEKLMM); XPaHUTENN FrEHETUYECKMX PECYPCOB M HOCUTENN
TPaAWLMOHHBIX 3HAHWI (HanpuMMep, accoumaunm XMepoB, KOPEHHbIE HAapoabl UM MECTHbIE
coobulecTBa, HapoAdHble opraHn3aumn, TpaguuMoHHble hepMmepckme coobLlecTsa); u apyrme
(HanpuMep, BnafenbLibl YacTHLIX 3eMerb, PynMbl N0 COXPaHeHMo Npupoas! u T.4.) "%,

O6LlecTBeHHOe fOoCTosiHUe

B GonbLlUMHCTBE Cy4YaeB TBOPEHME CYMTAETCs OBOLLECTBEHHbIM JOCTOSHUEM, ECIN
OTCYTCTBYIOT NPaBOBbIE OrPaHNYEHUs AN1s €r0 UCMOML30BAHNSA LWMPOKOIA Ny6nmkoi'>°.

tOpuanyeckmn cnosapb bnaka gaet cnegyowee onpegeneHne obLEeCTBEHHOTO AOCTOSHUS:
«[coBOKYNHOCTb M306peTEHUN NN TBOPHECKNX NPON3BEOEHNN, KOTOPbIE HE OXPaHAITCA
npaBamMu UHTENNEeKTyanbHoN COOCTBEHHOCTM M NO3TOMY AOCTYMHbI Ans 6ecnnaTHoro
ncnonb3oBaHMs NobbiM YenosekoM. [locrne yTpaTthbl Unu NcTeveHnsa cpoka AencTBums
aBTOPCKOro MpaBa npasBa Ha TOBapPHbIN 3HAK, NATEHT UMM KOMMEPYECKYIO TaHy OXpaHsiemas
UMW UHTENMeKTyanbHas COBCTBEHHOCTb CTAHOBUTCS YacTbio OBLLECTBEHHOIO JOCTOSHMSA U

MOXeT BbITb NPUCBOEHa NIBLIM NNLIOM 6e3 OTBETCTBEHHOCTM 3a HapyLueHue]» ',

ObwecTBeHHOE JoCTOSAHME B 06nacTn aBTOPCKOro npasa 1 CMEXHbIX NpaB onpeaenseTcy kak
«0bnactb NpPYMEeHeHUs Takux paboT U 0OGBEKTOB CMEXHbIX NpPaB, KOTOPblEe MOryT
MCMONb30BaTLCS U SKCMNyaTMPOBaTLCS N0ObIM YenoBekoM 6e3 paspeLueHns n 6es
0b6si3aTenbCTBa ynnaynBaTth BO3HarpaXaeHne COOTBETCTBYIOLUM Bnagernblam aBTopCKoro
npaBa 1 CMeXHbIX NPaB — Kak NpaBuIo, BCNeaCcTBUE UCTEYEHUS UX CPOKA OXpaHbl, Unu
BCMeACTBME OTCYTCTBUSI MeXAyHapogHOro AoroBopa, obecneynsaroLLero nx oxpaHy B AaHHOW
cTpaHe» ¥,

Kak npaBuno, npuMeHUTENbLHO K NaTeHTHOMY 3aKOHOAATeNbLCTBY 061 eCTBEHHOE AOCTOSAHE
BKIOYAET 3HaHUA, Uaeu U UHHOBaLMW, B OTHOLLEHUWN KOTOPLIX MULIO UM OpraHu3aLms He
NMetoT NpaB COBCTBEHHOCTU. 3HAHUSA, UOen Y MHHOBALIMW CHUTAIOTCS OGLLIECTBEHHbLIM
[AOCTOSIH/EM, €CIM He CYLLEeCTBYET NPaBOBbIX OrpaHNYEHUI AN UX UCTIONb30BaHUS (C y4eToM
pasnuunin B KOHKPETHBIX 3aKOHO4aTeNbCTBaX U CYLLIECTBOBAHUS, B CBA3M C 9TUM, PasnuyHbIX
06LLIeCTBEHHbIX AOCTOSAHWIA), NOCIE UCTEYEHUS CPOKa AeicTBUS naTeHToB (06bl4HO 20 neT), u
€CN1 OHW He MPOANEBAOTCS, NOCMNe aHHYNMPOBaHUS U NPU3HAHNA NaTeHTOB

HeaenhcTBUTENbHLIMU ',

Ponb, CTpykTypa 1 rpaHuLbl «0OLLECTBEHHOIO AOCTOSHMSAY» OCTAlOTCS NPeaMeTOM aKTUBHbIX
o6cyxaeHn Ha pasnuyHbix hopymax, Bkntovas BOMC n MKITP. 3HauyeHvne TepmuHa
«0bLLECTBEHHOE LOCTOSIHNE» NPUMEHNTENBHO K TPAAULMOHHBLIM 3HAHMAM W TPaAULMOHHBIM
BblpaXKeHNsIM KynbTypbl 6ornee nogpobHO paccmaTpmBaeTcs B «3anncke 0 3HaYeHUn TepmMumHa
«0bLEeCTBEHHOE JOCTOSIHME» B CUCTEME UHTENNEKTYanbHOM COBCTBEHHOCTM CO cneunanbHOm
CCbISIKON Ha OXpaHy TPaOULMOHHBLIX 3HAHWIA U TPAANLMOHHBIX BblpaXKeHWi
KynbTypbl/BblpaxkeHni donbknopay (WIPO/GRTK/IC/17/INF/8).

29 Cwm. gokymeHt WIPO/GRTKF/17/INF/12.

130 Cwm. pokymeHT SCP/13/5.

131 Opuaunyeckuin cnosapb bnaka (Black's Law Dictionary) 1027 (3. 8-e, 2005 r.).

132 My6nukauma BONC «PykoeBoacteo BOUC no goroBopam B 0651acT aBTOPCKOro Npaea Y CMEXHbIX Npas n
"moccapuii TEPMMHOB MO aBTOPCKOMY NPaBy U CMEXHBLIM MpaBamy.

133 Cwm. pokymeHT SCP/13/5.



WIPO/GRTKF/IC/26/INF/8
MpunoxeHwue, ctp. 40

O6LwenocTynHOCTb

Ha coseluaHum ['pynnbl TEXHUYECKMX SKCNEPTOB M IOPUCTOB NO TPAAULMOHHBLIM 3HAHUAM,
CBSA3aHHbIM C reHeTUYECKMMN pecypcamu, B KOHTEKCTE MeXAyHapoaHOro pexuma goctyna u
COBMECTHOI0 NOfb30BaHWs BbIFOAaMK 3KCNepTbl 06CyannmM TepMuHbI «obLLeCTBEHHOE
AOCTOsiHME» U «0bLLEeOCTYMHOCTb» CO CneuuansHON CChINKON Ha TPaauLMOHHbIE 3HaHUS,
CBsI3aHHble C reHeTUYeCKUMmM pecypcamu: « TepMuH «0BLLECTBEHHOE AOCTOSIHUE», KOTOPbIN
ncnone3yetcsa Ang obo3HavyeHns 6ecnnaTHOM OCTYMHOCTU, U3BAT U3 KOHTEKCTa U NPUMEHEH K
06LLef0CTYNHBIM [TPaauLMOHHBIM 3HAHWUSIM], CBA3AHHBIM C FEHETUYECKUMW pecypcamu.
CornacHo o6Lemy NoHMMaHuo 0bLea0CTYNHOCTU, OHa He O3Ha4vaeT GecnnaTHoM
poctynHoctu. Ob6Lee NOHMMaHue obLLEeAO0CTYNHOCTU MOXET 03HayaTb, YTO CyLLECTBYIOT
onpeaeneHHble YCNoBUS ANs YyCTaHOBMEHUS B3aMMOCOIracoBaHHbIX 0693aTenbCTB, Takux, Kak
nnara 3a goctyn. [TpaguuUMOHHbIE 3HAHWS] HEPEAKO CHMTAKTCA OTHOCALUMMUCS K
06LLeCTBEHHOMY AOCTOAHMIO U, KaK CneacTame, ABNSLWNMNCS OCTYNHbIMKU BecnnaTtHo, Kak
TOSNBKO OHU U3bSATHI U3 X KOHKPETHOIO KYJIbTYPHOIO KOHTEKCTa U pacnpocTpaHeHbl. OpHako
Henb3sa cebe npeacTaBnTb, YTO [TPAAMLMOHHbBIE 3HAHWS], CBSA3AHHbIE C FrEHETUYECKMMM
pecypcamu, KoTopble cTanu obLLefOoCTYNHbIMKU, HAKOMY He npuHagnexaT. B pamkax
KoHLenuun obLefoCcTynHOCTU No-nNpexHeMy TpebyeTca nonyvyeHne npeasaputenbHOro
MHOOPMMPOBAHHOIO cornacus Bragernbla [TpaguuMOHHbIX 3HAHWI], KOTOPbIN MOXeT BbiTb
onpegeneH, paBHO kak TpebyeTca NpMMeEHeHNe COOTBETCTBYIOLLMX MOSTOXEHUA O COBMECTHOM
Nonb30BaHUN BbIro4amMu, B TOM YNCIe €CNU U3MEHEHME B UCNOMb30BaHMUN ABHO 00YCMNOBMEHO
Nony4yeHHbIM paHee npeaBapuTenbHbIM MHPOPMUMPOBaHHbIM cornacuem. B cniyyae
HEBO3MOXHOCTUW onpeaeneHus Brnagensua 6eHedurymnapsl Bce xe MoryT OblTb YKasaHbl,
HanpuMep rocyaapcTBom» 4.

3HauyeHne TepMMHa «06LLECTBEHHOE AOCTOSIHUE» NPUMEHUTENBHO K TPAAULMOHHBIM 3HAHUSM U
TPaAULMOHHBLIM BbIpaXXeHUAM KyrnbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anucke o
3HaYeHUN TepMUHA «OBLLLECTBEHHOE JOCTOSAHME» B CUCTEME MHTENNEKTyansHOM
CODBCTBEHHOCTM CO CrneumarnbHON CChIFIKON Ha OXpaHy TPagULNOHHBLIX 3HAHWIA U TPaAULMOHHBIX
Bblpa)keHU KynbTypbl/BbipaxeHun dponbknopa» (WIPO/GRTK/IC/17/INF/8).

PeecTpbl TPaAULIMOHHBLIX 3HAHUN

PeeCprI MOXHO aHalmmM3npoBaTb C CaMblX Pa3HbIX TOYEK 3pEeHUA. C TOu4KM 3peHNA npaea
peecTpbl MOXKHO OXapaKTepn3oBaTb KaK AeKrnapaTuBHbIe NN NpaBOyCTaHaB1MBaKOLWne B

3aBMCUMMOCTU OT CUCTEMbI, B paMKax KOTOPOM OHU yqpe>K,u,eHb|135.

CornacHo geknapaTUBHOMY PeXUMY, KacatoLLleMycsl TPaaULMOHHBIX 3HaHWIA, NpaBa Ha
TPaAULMOHHBIE 3HAHMS HE BbITEKAOT HM U3 KaKOro akTa NpaBuUTenbCTBa, a OCHOBbLIBAOTCA Ha
npeaLecTBYIOLLMX NpaBax, BKMoYasa yHacneaoBaHHbIe OT NpeaKkoB, 06blYHble, MUYHbIe
HeVMyLLIeCTBEHHbIE NpaBa v Npaea YyerioBeka. B crnyyae c geknapaTMBHbIMU peecTpamMu, XoTs
perncTpaLms u He BMUSAET Ha CyLLECTBOBaHMNE TakunX Npas, OHa MOXET MCMONb30BaThCA
naTeHToBe4aMu AN aHanusa M3BecTHOro YPOBHSA TEXHUKU U AN OCNapyBaHUS BblAaHHbIX
naTeHTOB, B KOTOPbIX MPSIMO MMM KOCBEHHO UCMOMb30BaHbl TPaaULMOHHbIE 3HaHuA. Koraa
Takvne peecTpbl PYHKLUNOHMPYIOT B SMEKTPOHHON (DOPME U AOCTYNHbI Yepe3 VHTEpHEeT, BaXHO
co3aaTtbh MexaHu3M, oGecneunBaoLLnin AeNCTBMTENbHOCTb AaT BHECEHUS 3anucer o
TPaAULMOHHbLIX 3HaHUAX ONS Lenei NpoBeaeHUs Noucka no HoBU3HE U U306peTaTenbCKOMY

134 Cm. UNEP/CBD/WG-ABS/8/2, OTyeT 0 paboTe coBellaHus ['pynnbl TEXHUYECKUX IKCMEPTOB U HOPUCTOB MO

TPaaLMOHHBLIM 3HAHWAM, CBSA3aHHBIM C rEHEeTUYECKMMM pecypcamMm, B KOHTEKCTE MEXAYHapOAHOro pexvma
[0CTyna 1 COBMECTHOrO Mofb30BaHWS BbIrogamu.

Ponb peecTpoB 1 6a3 faHHbIX B OXpaHe TPaAMLMOHHBIX 3HaHWI: cpaBHUTENbHbIM aHanu3. OTyeT UNU-IAS,
sHBapb 2004 r., cTp. 32.
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YPOBHI0. TpeTbsi (PYHKLMS, KOTOPYIO MOTYT BbINOMHATbL 3TU PEECTPbl, COCTOUT B COAENCTBUN

COBMECTHOMY MOJ1Ib30BaAHMIO BbIrO4aMU KaK nosib3oBatendamMuy, Tak n I'IOCTaBLLI,MKaMI/I136.

MpaBoycTaHaBNMBaoLIME PeecTpbl ABMNAIOTCA YacTbio MPABOBOro pexunmMa, npecnenyoLlero
Lienb NpeaocTaBneHnsl NpaB Ha TPaAULMOHHbIE 3HaHWSA. B npaBoycTaHaBnvBaloLWme peecTpbl
BHOCSITCS 3amnvCcu O NPeAOCTaBIEHHbIX BrladesbLy TpaauUMOHHbIX 3HAHWIA NpaBax (a MMeHHO
UCKITOYUTESbHBIX MMYLLLECTBEHHBIX NpaBax) B Liensix o6ecneyeHns oxpaHbl U NpUsHaHUs ero
NTUYHBIX HEUMYLLIECTBEHHBIX, MMYLLECTBEHHBIX U IOPUANYECKUX UHTEPECOB. BOoMnbLUMHCTBO
TUMNOBLIX NPaBOYCTAHABNMBAKLLUX PEECTPOB ABNAKTCA NYGNNYHLIMU MO CBOEMY XapaKTepy,
YNpaBnsTCA HAaLUMOHamNbHLIM OPraHoM U (PYHKLMOHMPYIOT HA OCHOBE 3aKoHa Unu
NoA3aKoHHOrO akTa, B KOTOPOM YeTKO onpendensieTcs nopsaok OCyLLecTBeHns
[AeACTBUTENbHOW perncTpaummn TpaauLUMOHHbIX 3HaHUIA U ee 0PULMANBHOTO NPU3HaHKA 1
of06peHus. B kayecTBe TAKOBbIX OHM MOTYT Bbi3blBaTb G0MbLUE NPOTUBOPEUNI U CIIOXHOCTE
C TOYKM 3PEHUSA UX NOCTPOEHMS, a TaKkKe NOPOXAaTh onpedeneHHbIe KpUTUYeckne npobnembl u

BOMPOCHI B NMaHe nepexona oT 3ambicna K npaktuke'™’.

lMpumepoM HauMOHanNbLHOro 3akoHoA4aTeNbLCTBA MOXET CNyXUTb cTaTbsl 16 3akoHa llepy

Ne 27811 «O sgedeHue pexuma oxpaHbl KOMIeKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOBaHHbIX Ha bUOI02UYeCKUX pecypcax», Komopas ernacum credyroujee: «[ulenu peecTpoB
KOMNMEKTUBHbIX 3HAHWUI KOPEHHbIX HAPOAOB 3aKMYakTCH, B 3aBMCMMOCTU OT KOHKPETHOrO
cnyvyas, B cneaytoulem: (a) coxpaHeHuM u cbepexeHnn KONMNMEeKTUBHbIX 3HAHWUIN KOPEHHbIX
HapOAOoB U Nx Npas Ha 3Tu 3HaHwus; (b) npegoctasneHun INDECOPI takon nHgopmauum,
KOTOpas No3BonseT emy oTCTauBaTb MHTEPECHI KOPEHHbIX HAPOAOB, KacaloLLmecs ux
KOMNeKTUBHLIX 3HaHWii» '°8. Kpome Toro, B ctaThe 15 npegycmaTpuBaeTcs, 4To «[3]anucu o
KONMMEKTUBHbIX 3HAHWUAX KOPEHHbIX HAPOAOB MOryT BHOCMTBLCS B pEECTpbl TPEX BUOOB:

(a) rocyoapCTBEHHbIN HauMOHanNbHbIA PEECTP KOMMEKTUBHBIX 3HAHWUA KOPEHHbIX HapoadoB;
(b) KOHUAEHUMANbHbBIM HAUMOHAaMNbHbIA PEECTP KOMMEKTUBHBIX 3HAHWN KOPEHHbIX HAPO4OB;
(C) MecTHbIe peecTpbl KONNEKTUBHbBIX 3HAHUI KOPEHHbBIX HAPOA0BY.

Penytaumsn

CornacHo onpefeneHuio lopuandeckoro cnoaps braka TepMuH «penytauusa» o3HavyaeT
YBa)XEHNE, KOTOPOE MCMbIThIBAKOT NO OTHOLLUEHMWIO K KOMY-nMbo gpyrve nuua. lMoHaTtne
penytaummn urypmpyeT B KOHTEKCTE OXpaHbl NMIMYHbIX HEVMYLLIECTBEHHbIX Mpas aBTopa139. Ha
Bptoccenbckon koHdepeHuun no nepecmoTpy bepHckol KoHseHyuu 06 oxpaHe
niumepamypHbIx U xy0oxecmeeHHbix ripouseedeHuti (1971 r.) npegnoyteHme Obifo oTAaHo
TEPMMHAM «4ECTbY» U «penyTaumsi», Kotopble Oblnv Npu3HaHbl kak 6onee 0O0bLEKTUBHLIE
MOHATUS, OTPaKatoLLMeE NIMYHbIE MHTEPECHI aBTOPA, YEM KHEUMYLLLECTBEHHbBIE MHTEPECHI» UMK
«HemMaTepuarnbHble UHTEPECHI», ABNAOLWNECA bonee LLUNPOKUMWN MOHATUAMMN. B cny4yae
HaHeceHus yulepba CyLecTBYET pasnuyune mexay ywepbom ans penytauum un yuiepoom,
HaHeCeHHbIM HeEMMYyLLLECTBEHHbIM UMK HeMaTepuanbHbIM UHTEPECaAM aBTopa. Oﬂ,HOFO nnub
HeNpuATUS aBTOPOM NOCTYMNKa B OTHOLUEHWMW ero NpOoM3BEAEHNIO HEAOCTATOUHO;
ocyLiecTBrieHHoe /J,GVICTBVIG AOJDKHO TaKXXe HeratTuBHO OTPa3nTbCA Ha OLEeHKe aBTOpa B rmasax

o6LwecTtBeHHocTH 0.

136
137
138

Tam xe.

Tam xe.

Cratbsa 16 3akoHa Ne 27811 «O BBefeHMe pexrma oxpaHbl KONMEKTUBHbIX 3HaHWUIA KOPEHHbIX HApPOAOoB,
OCHOBaHHbIX Ha GMONOrM4yeckux pecypcax». TekcT 3akoHa NoMeLLeH Nno agpecy:
http://lwww.wipo.int/wipolex/en/details.jsp?id=3420.

Cratbs 6bis BepHckon KoHBeHUuN.

Cm. Cam PukeTtcoH u OxeliH C. MnH3bypr, MexdyHapoOHOe asmopcKoe rpaso U CMEXHbIE rpasa — 8 paMKax
u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. 1., cTp. 606.
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CBsiLLleHHbIN

TepMUH «CBSILLLEHHBIN» OTHOCUTCS K «J1I060MY BbIpaXKEHMIO TPAANLMOHHBLIX 3HAHWUIA, KOTOPOEe
CUMBOJIM3NPYET PENUIMO3HBIE U OYXOBHbIE BEPOBAHUS, NPaKTMKY Unun obblvan nnn nveet
OTHOLLEHWNE K HAM. QTOT TEPMWH UCMONb3YeTCs AN MPOTMBONOCTABIIEHMSI OCKBEPHEHHOMY WS
MUPCKOMY, KpariHue NposiBNeHNst KOTOPOro NpeacTaBnsaioT cobor (opmMbl KOMMEPYECKOW

aKcnnyaTaLumm TPaANLIMOHHBIX 3HaHNii» 4.

[NoHATHE CBALLLEHHbIX TpaaUUNOHHbIX 3HaHUN OTHOCUTCS K TaKUM TPpagUUMNOHHbIM 3HAHUAM,
KOTOpble B6VIpaI-OT B cebs pennrmo3Hblie N OyxXoBHble 3JIEMEHTbI, B HaCTHOCTU TOTEMbI,
cneunanbHble LepeMoHnNn, CeALlleHHble 00BbEeKTbI, CBALLIEHHbIE 3HAHWS, MOIUTBbI, MECHOMEHNS,
MCMNOJTHEHUA U CBALLEHHblIe CUMBOJ1bI, @ TakKe K TakKuM TpaanuMOHHbIM 3HAaHUAM, KOTOpPble
CBA3aHbl CO CBALLEHHbIMU BUOAMU paCTeHVIIZ, XUBOTHbIX, MUKpPOOPraHn3moB, MMHeEpPanos, a
Kpome TOro, K CBAWEeHHbIM MeCTaM. BO3MOXHOCTb MM HEBO3MOXHOCTb OTHECEHMS
TpagUUNOHHbIX 3HaHUM K KaTeropmmn cB4LleHHbIX 3aBUCUT OT TOro, UMeKT J1In OHU 3Ha4YeHne and
COOTBGTCTByI-OLLI,GVI 0OLLMHBI B KAQ4YeCcTBe CBSLEHHbIX. MHorune TpaanUunNOHHbIE 3HaHUA
ABNAKTCA CBALWLEHHbIMU N HE NoABepraroTcAa KoMmMepumnanmsaumum no onpegeneHno, oaHako
HEKOTOpble CBALLEHHbIE o0beKTbI U goctonpmnMmedartersibHble MeCTa nony4vatoT KoMmMmep4yeckoe
ncnonb3oBaHMe B pa3finyHbIX Lendax caMmmmMmmn perimrmo3HbiMn, OCHOBaHHbIMX Ha BEPOBaHUAX
nnn OyxXxoBHbIMn obwmHamm nmbo CTOPOHHUMU NL@MW.

B Omyeme BOUC o muccusix no ycmaHO8/1eHUK (hakmos, Kacarouuxcs UHmesnnekmyansHou
cobcmeeHHoCcmMuU U mpaduyUOHHbIX 3HaHUU, TOBOPUTCS O TOM, YTO HEKOTOpbIE NpeaMeTHbIE
obnactu, Takue kak TpaaMLUOHHbIE NYTU peLleHns Npobnem 1 MeauumMHCKNe 3HaHUS, ABMASOTCH
B3aMMOCBS3aHHbIMU Ha AYXOBHOM ypoBHe. B yacTHocTh, BO Bcex cTpaHax 3anagHon Adpuku
CUYNTAETCS! O4YEHb BAXHbIM, YTOOLI (haKTUYECKOMY NPUEMY TPAAMLMOHHOIO NekapcTea
npeaLlecTsoBana peanusaumnsa AyXOBHbIX aCNeKTOB LenMTeNbCKOM NPaKTUKK, XOTS NpU3HaeTcs,
YTO Takme acnekTbl He BbIAEPXKUBAKOT HAy4YHOW KPUTUKK. B pamkax onpeaeneHHbIX CUCTEM
TPaaWLMOHHBIX 3HAHWI CyLLecTBYyeT yoexaeHune, YTo NOCNeacTBUS ENCTBUMA Ha
MaTepuanbHOM YPOBHE OOBACHSAIOTCA MNM yNpaBnsioTCA Ha OCHOBaAHWMM HemMaTepuanbHbIX
BEpPOBaHWI 1 KynbTypHbIX kogos'*2. B lNepy HeKoTopble «3HaHUs NepeaaBanuch U3 NOKONeHUs
B MOKOMEHNA NOCPEACTBOM HEKOeil CBALLIEHHON HenncaHoii «kHUrm» ' **. Ba3oBble CBSILLIEHHBIE
TalHble TPaAULMOHHbIE 3HAHUSA MO-Pa3HOMY pacLEeHUBaKTCA KOPEHHLIMU Y MECTHBIMM
obLLMHaMK, 1 cnocobbl X XpaHeHus, nepeaadn n 3anncu Takke pasHATCS.

B KOHTEKCTE MHTENNEKTyanbHOM COBCTBEHHOCTU N 0cobeHHo geatenbHocTu MKITP moxHo
caenarb criefqylolmne 3aMmeyaHus:

- OfHa 13 generauun nonHTepecoBanachk, 0ygyT nvn npy 06CyXaeHnn oxpaHbl
WHTENNeKTyanbHON COBCTBEHHOCTU YUNTLIBATLCS CBALLEHHbIE TPAANLIMOHHBIE 3HaHMA' *.
B aTolh CcBSA3M Apyras Aeneraunsi 3aTPoHyra BOMPOC B OTHOLLEHWUM TPeX aCcnekToB: YTo
Takoe «TpagUUNOHHBbIE», YTO TaKOe «3HaHUA» U Ha YTO AOOJIKHA pacnpoCTpaHATbLCA
oxpaHa? B yacTHOCTU, 0QHOBPEMEHHO C MHEHWNSIMM MO NOBOAY BKIOYEHUS B

11 Oanunanb XK. )KepBe, «,El,yxosHoe, HO He MHTenneKkTyanbHoe: 0XpaHa CBALEHHbIX HeMaTepunanbHbIX

TpagnUMOHHbIX 3HaHui», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

l'ynta A., «Harpaga 3a TpagMuUMOHHbIE 3HAHUSI U COBPEMEHHYH TBOPYECKYH AEATENBHOCTb PSA0BbLIX
rpaxgaH: posib OXpaHbl MHTENNEKTyanbHON cOBCTBEHHOCTU», XpaHUTCA cpeaun matepuanos Cekpetapuara.
Cwm. O14yeT BOUC 0 M1ccrax no yCTaHOBNEHUIO (DAKTOB, KacaroLLMXCA MHTENNEKTyarlbHOM COOCTBEHHOCTU U
TPagnUMOHHbIX 3HaHMI (1998-1999 rr.), o3arnaBneHHbIn «Hyxabl M YasHMA HocuTenemn TpaguLMOHHBLIX
3HaHWi B 06nacT UHTENNEKTyanbHOW COBCTBEHHOCTWY, CTP. 171, AOCTYNHbINA Ha:
http://lwww.wipo.int/tk/en/tk/ffm/report/index.html.

3asiBnenve generaumm Hoson 3enaHgum Ha oanHHaguaton ceccum Komuteta. CM. NpuHATBIA OTYET
opuHHaguaton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

142

143

144



WIPO/GRTKF/IC/26/INF/8
MpunoxeHwue, ctp. 43

TpaguUNOHHbIE 3HAHUA ,D,yXOBHOVI M PENUrMO3HON COCTaBISOLLEN BbICKa3bliBannch
MHEHUS1 O TOM, YTO NOHATME T3 AOMKHO orpaHnymBaTbCd TEXHUYECKMMU 3HaHVIF|MVI145;

- B OONbLUMHCTBE Crly4aeB CBSLLEHHbIE TPAAULMOHHbBIE 3HAHWST UINN He SIBMSIOTCS
pacKpbITLIMU, UMK UX PACKPbITUE NPOUCXOOUT B ONpeadeneHHbIX KOHTEKCTax U yCroBUSIX B
OTHOLLEHWUW YNIEHOB KOPEHHBIX N MECTHbIX OOLLMH, XOTSI NPW 0COBbLIX YCNOBUSIX HEKOTOPbIE
3HaHUSA MOTYT ObITb PACKPbITbI CTOPOHHMUM YfieHaM KOPEHHbIX M MECTHbIX 0OLLMH. Kak
yKasaHo Bblille U B AokyMeHTe «OxpaHa TpagMuMOHHbIX 3HaHWi: [1poekT aHanusa
npo6enos: nepecmoTpeHHbin BapmaHTy (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbITble
TPaAULMOHHbIE 3HAHMS MOTYT OXPaHATLCSH B COOTBETCTBUM C MEXKAYHAPOAHLIM
3aKOHOZATENBCTBOM B 00M1acTU MHTENNEKTyarlbHOM COGCTBEHHOCTU B KAYeCTBE
HepackpbITo nHdopmaumn. OgHako B OTHOLLEHUWN 3HAHWI, NpeacTaBnsaWmnX ans
OGLLMHbI QYXOBHYHO U KYNbTYPHYIO (HE KOMMEPYEeCKyo) LEHHOCTb, MOryT AeCcTBOBaTb
ocobble MexaHuambl'®.

OxpaHa

B KoHeseHuyuu 06 oxpaHe HemamepuasibHO20 KyribmypHoeo Hacriedus (2003 r.) OpraHusaunm
O6beguHeHHbIX Haumii no Bonpocam o6pa3soBanusi, Haykm u kynbTypbl ((OHECKO) «oxpaHay
onpegensaeTcs Kak «NpUHATUE Mep C Lenbio obecrneveHns XM3HecnocobHOCTH
HeMaTepuanbHOro KynbTYPHOrO Hacneams, BKYas ero MaeHTumKaumio, JOKYMEHTMPOBAHNME,
nccreoBaHve, CoOXpaHeHue, 3alnTy, Nonynapu3aumto, NOBLILLEHME Er0 PONK, ero nepegadvy,
rnaeHbIM 06pa3oM ¢ MoOMOLLbI hopManbHOro 1 HedhopmarnbHOro 0bpa3oBaHKs, a Takke
BO3POXAEHME pa3nMYHbIX acNeKTOB Takoro Hacreausi». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NpeaoCTOPOXHOCTM C Lenbio 3aLUMThl ONpeaeneHHON KynbTYPHOW NPaKTUKA U UAEW, KOTopble
cumTaroTes LeHHbiMmn'.

CoxpaHeHue B TallHe

«TalHbIM» SBMNSIeTCS TO, YTO COXpPaHsieTC He U3BECTHLIM AN APYrMX UK pasgenseTcs nuilb ¢
TeM, KOro 370 kacaeTcd (onpeaeneHue opuanyeckoro cnosaps bnaka).

«CBsileHHble/TalHble» TPaaULMOHHbIE 3HAHUS U BbIPaXKeHUs1 KynbTypbl UMELOT TallHoe Unu
CBsILLIEHHOE 3Ha4YeHMe B COOTBETCTBMM C HOpMaMM 0ObIYHOMO Npaea U NpPaKTUKOW
TPaAMLMOHHBIX BnaaenbLes’*.

UCTOYHMK reHeTU4eCK1xX pecypcoB

B cBoeMm npegnoxeHun «[leknapupoBaHne NCTOYHMKA rEHETUYECKUX PECYPCOB U
TPaAULMOHHbBIX 3HaHWI B 3asiBKax Ha naTeHTbl» Aenerauns LLseliuapum npeagnoxuna
noTpeboBaTb OT NATEHTHbIX 3asBUTENEN AeKNnapupoBaTh «MCTOMHUK» FEHETUYECKUX PECYPCOB
N TPAAULUMOHHbLIX 3HaHWiA. OHa 3asiBUna, YTO «TePMUH «MCTOYHUK» criegyeT NoHMMaTb B CaMoM
LLUIMPOKOM CMBbICIE», TaK KaK «4OCTYM U COBMECTHOE UCMONb30BaHNE BbIrO4 MOXET OXBaTblBaTb
MHOXECTBO CyObekToB. B nepByto odepenb Npu geknapauum UCTOYHWUKA criegyeT ykasaTtb
cybbekTa, koMmneTeHTHoro: (1) npegocTaBnATb AOCTYN K rEHETUYECKUM pecypcam u/unm
TPaAUUMOHHBIM 3HaHUSAM, UK (2) y4acTBOBaTb B COBMECTHOM MOJIb30BaHUM Bbirogamm,
nony4aemMbIMn OT MX UCMONb30BaHUs. B 3aBUCMMOCTM OT KOHKPETHBLIX FEHETUYECKUX PECYPCOB
Unn TPagMLMOHHBIX 3HAHWIM, MOXHO cAenaTh pasnuuve Mexay: NepBUYHbIMU UCTOYHUKAMM,
BKJtOYasi, B YaCTHOCTU, [loroBapuBatoLLMecs CTOPOHbI, NPEAOCTaBSAOLLNE FEHETUYECKNE

148 3aseneHve generaumm ANoHMM Ha oaMHHaAUaToR ceccun KomnTeta. CM. NPUHATLIA OTYET OAMHHAALATOM

ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 296.

«OxpaHa TpagMUMOHHbIX 3HaHUI: [MpoeKT aHanm3a NpobenoB: NepecMOTPEHHbIN BapuaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), ctp. 23 npunoxenwus |, ctp. 11 n 16 npnnoxexus Il.

MpoekT rmoccapusa HaumoHanbHoM komuccum no Bonpocam KOHECKO.

TuxooKkeaHCKUIn permoHarnbHbI TUNoBoK 3akoH oT 2002 roga 06 oxpaHe TpaaULMOHHBLIX 3HaHWUIA 1
NPOsIBNEHN KynbTypbl, YacTb | (4).
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pecypcbl'*®, MHOrocTopoHHio cuctemy MexayHapoaHoro Aorosopa poaoBonbCTBEHHOI 1
CcenbcKkoxo3siicTBeHHON opranusaumm (PAO) ™, kopeHHble 1 MecTHble 06LLMHBI''; 1
BTOPUYHbIE VCTOYUHIKM, BKIOYAS!, B YAaCTHOCTM, KOMNMEKLMM X Situ 1 HayyHyto nuTepaTypy» 2.

Sui Generis

B topuamnyeckom cnoeape briska TepMuH «sui generis» onpefensieTcs cnefyoLlmuM obpasom:
«[8 nepesode ¢ namuHcKo20 — «8 ceoem podex]. B cBoeM pode unu Knacce; yHvKarnbHbIN Uin
cBoeobpasHbIi. ITOT TEPMUH UCMONb3YeTCA B MpaBe MHTENNEKTyarbHON COBCTBEHHOCTU ANs
0603HaYeHns pexrma, npegHasHaYeHHoro AN oxXpaHbl NpaB, KOTOPbIE BbIXOAAT 3a pamKu
TPaAWLMOHHBIX JOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npaBa U KOMMEPYECKON TalHbI.
Hanpumep, 6a3a AaHHbIX MOXET HE OXPaHATLCS aBTOPCKUM MPaBOM, €CNin ee CoAepXKaHue He
ABMNSIETCA OPUrMHarbHbIM, OOHAKO OHA MOXET OXPaHATLCS CTaTyTHBIM MPaBOM Sui generis,
npegHasHavyeHHbIM angd aton uenuny. Cuctema sui generis — 3T0 CMCTEMA, CneumanbHO
npegHasHa4YeHHasa Ans yooBNeTBOPEHMS HYXA U obecrneveHns UHTEPECOB B KaKON-rMbo
KOHKpeTHOM obnacTu. Yxe CyllecTByeT HECKONbKO MPUMEPOB MpaB UHTENNEKTYyanbHoM
COBCTBEHHOCTU SUi generis, Taknx, Kak npaBa pacTeHUEBOOO0B-CENEKLUNOHEPOB — OTPaXKEHHbIE B
MexdyHapodHOU KOH8EHUUU 0 0xpaHe Ho8bIX copmos pacmeruli (1991 r.) («KoHBeHUMSA
YMOB») — 1 oxpaHseMble npaBa MHTENNeKTyanbHON COBCTBEHHOCTM Ha UHTErpanbHble
MUKpPOCXeMbl — OTpakeHHble B [Joeogope 06 uHmernekmyarnbHolU cobcmeeHHOCMU 8
OMmMHoWeHUU UHmeezparsbHbIX Mukpocxem (1989 r.) («BalUMHITOHCKUA AOroBOp»). 3aKoH
lMaHambl Ne 20 om 26 utoHsi 2000 e. « O egedeHuu crieyuanbHO20 pexxuma OXpaHbl
UHMernnekmyarnsHol cobcmeeHHOCMU 8 OMHOWEHUU KOMIITEKMUBHbBIX pas KOPEeHHbIX Hapodos
Ha oxpaHy U 3auumy ux KynbmypHol camMobbimHocmu U mpaduyUOHHbIX 3HaHUU,
npeactaenseT cobon pexum sui generis.

CBaKonMyHACKMIA NPOTOKOJS 06 oxpaHe TPagULMOHHbLIX 3HAaHUM U BbipaXXeHUN
¢donbknopa

B aBrycte 2010 r. Ha lunnomaTnyeckon KoHepeHuun, coctosBluerica B CBakonMyHae
(Hamunbus), rocygapctea — vneHbl AprKaHCKON perMoHanbHon opraHusauum
nHTennekTyanbHon cobctBeHHocTn (APOUC) npuHsanu npotokon. CornacHo nyHkTy 1 ctaTtbu 1
uenb atoro NMpoTokona cocTouT B criegyowem: «(a) oxpaHa Hocumesel mpaduyUuoHHbIX
3HaHul om mobbiX HapyweHul ux npas, NpusHaHHbIX 8 Hacmoswem [Npomokone; u (b) oxpaHa
8bipaxkeHuli ¢horibKIopa om He3aKOHHOZ20 MPUCBOEHUS], HerpasoMepHO20 UCMOb308aHUS U
He3aKOHHOU 3Kcryamauyuu eHe ux mpaduyUuoHHO20 KOHmMekcmay. [poToKon BCTYNUT B cuny
nocne Toro, kak LwecTtb rocygapcts — uneHoB APOUC caanyT Ha XpaHeHne JOKYMEHTbI O
paTtudukaumm unm NpucoeanHeHuu.

BbipaxeHus B maTepuanbHoun hopme

BblpaxxeHue «B MaTepuanbHon bopMme» 03HayaeT Takoe BbipaXkeHne, KOTOPoe SBMsSeTcs
ocsi3aeMbIM U YBUAEHHbBIM; OCTYMHOE Afsi 0CA3aHWs; Takoe, KOTOPbIM MOXHO BNaaeTb Unm
KOTOpOe MOXHO peanu3oBaTtb. OHO NPOTMBOMOMOXHO «HEMATEpPManbHOMY», T.e. TaKoMy,
KOTOPOE He BOMSOLWEHO B on3nYeckyto popMy, He SBNAETCH 0cA3aeMbiM UM OLLYTUMbIM
(cornacHo onpeaeneHnto pugmMyeckoro cnosapsi bnaka).

BblpaxxeHust B MaTepunarnbHoi hopme — 3TO BblPaXKEHWUs!, BOMMOLLEHHbIe B MaTtepuarnbHOM
o6bekTe'*®. OHM He 06s13aTeNbLHO CBOASTCS K MaTepuarnbHoii dopme, HO AOMKHbI ObiTb

™9 Cwm. cTathu 15, 16 1 19 KBP.

%0 Cm. cTatbn 10-13 MATPICX.

81 Cwm. cTaTbio 8(j) KBP.

82 Cwm. gokyment WIPO/GRTKF/IC/11/10.

153 TunoBble NOMOXeHWs AN HaLUMOHanbHbIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXeHuil (onbKriopa oT
HE3aKOHHOIo MCMONb30BaHNS U APYrMX HAHOCALWMX ywepb aencteui, 1982 r., yactb Il
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BOMJoLweHbl B MOCTOAHHOM MaTepuarne, HanpuMmep, B KaMHe, nepeBe, TeEKCTUIe, 30J10Te U Npo-.
Bblpa)KeHI/lFI B MaTepmaanoﬁ (bopme CHMTAKOTCA OXpaHAEMbIMU BblpaXXeHUAMU (boannopa.
I'IpmmepaMM ANeMeHTOB, COCTaBNALWNX BblpaXXeHnA B MaTepmaanon (bopme, ABNAKOTCA:

(@) npousBeOeHUs UCKYCCTBA, B YaCTHOCTU PUCYHKU, KapTUHbI, pe3Hble paboTh,
CKYNbNTYpbl, U3AENNUSA U3 IMHbI, TEPPaKOTLI, MO3awvka, U3nenusa U3 Aepesa, 3genvs us
MeTarnna, loBen1pHbIE U3OENUsi, MNETEHbIE KOP3WHbI, BbILUMBKW, TEKCTUMb, KOBPbI,
KOCTIOMbI;

(b)  Mys3blKanbHble UHCTPYMEHTbI;

(c) apxuTekTypHble dopmbl'>.

TpaAULUNOHHbIN KOHTEKCT

TepMUH «TPaAULIMOHHBIAY 03HAYaeT, YTO TPAANLIMOHHLIE 3HAHWA UMW BbIPAXEHNS KyNbTypbi
CO30al0TCA B COOTBETCTBUM C NpaBUnaMu, npoLiefypamm 1 oBbluasiMi onpeaeneHHoN oBbLLMHbI,
a He TO, YTO OHU SIBMSIOTCS CTapbIMU. VIHbIMUM CoBamu, npunaraTenbHoe «TPaaULIVOHHDI»
onpeenseT MeToz CO3AaHNS TPAANLIMOHHBIX 3HAHWIA UMW BbIPAXXeHWIt KyNbTypbl, @ HE camu
3HaHWA "*°. TepMUH «TPaAULIMOHHBIN» O3HAYAET, YTO TPAAULIMOHHBIE 3HAHUS WU BbIPaXeHUst
KyNbTYPbl KOPEHSITCA B TPAAMULIMN UIM OCHOBBLIBAIOTCS Ha HEM, CRyxaT ANns naeHTUdMKaLmm
KOPEHHOTO UK TPAAULIMOHHOTO HapoAa UMK CBA3aHbI C HUM, a Taloke MOTYT UCMOMNL30BaTLCA Ha
npaKkTUKe TPaAULIMOHHBIMU crnocoBamun’®. «TpaauLMOHHbI KOHTEKCT» 0603HavYaeT
NpUMEHEHNe TPAAULIMOHHBIX 3HAHWI NN TPAANLIMOHHBIX BLIPKEHUI KyNbTypbl B NX
COBCTBEHHbBIX pamMKaXx, onpeeneHHbIX UX XyA0XKeCTBEHHbIM CoepXXaHNeM Ha OCHOBE
HenpepbIBHOTO UCMOMb30BaHNS OBLLMHOI. MPUMEpPOM 3TOTO MOXET CIYXMTb UCMONb30BaHMe
PUTYanbHOrO TaHLA B €ro TPaAMLMOHHOM KOHTEKCTE, T.€. UCMOSTHEHUE YKa3aHHOro TaHLa

cbakTU4eckn B pamkax putyana'’.

Kak ykasaHo B JOKyMeHTe «3neMeHTbl CUCTEMbI SUi generis No oxpaHe TPaguLUMOHHBLIX 3HAHWUIY»
(WIPO/GRTKF/IC/4/8), TpaAMLUMOHHbIE 3HAHWS ABMNSAIOTCS «TPAAULMOHHBIMUY MO TON NPUYMHE,
4TO B cnocobax ux co3gaHnsa oTpaxkeHbl Tpaanumm ooWwmnH. Mo3TOMYy TEPMUH «TPaANLMOHHbBIEY
He 06s3aTeNbHO CBA3aH C XapakTepoM 3HaHWUN, OH CBSA3aH CO cNOocoboM, MOCPEACTBOM
KOTOPOro 3TW 3HAHUS CO3AAITCS, COXPAHSIIOTCS M pacnpocTpaHsioTes 8.

TpagULUOHHbLbIE BblpaXeHus KynbTypbl

TepMUHbI «TPAOULMOHHBIE BbIPAXKEHWUS KYIbTYPbI» U «BbipaXeHUs oorbKropa» UCnosb3yoTcs
BOWC B oTHOLWIEHMM MaTepuanbHbIX 1 HeMaTepuanbHbIX (POPM, B KOTOPbIX BbipayKaroTcs,
nepeaarTcsa Unn BONOLLATCH TPaaULMOHHBbIE 3HaHUA 1 KynbTypa. [pumepbl 3Tnx opm
ABMSOTCA TPaAMLMOHHAsA My3blka, UCMIOMHEHMWS, MOBECTBOBAHMWS, HAUMEHOBaHUS 1 CUMBOIbI,
N3006pakeHUs1 1 apXUTEKTYPHbIE (POPMbl. TEPMUHBI «TPAAULMOHHBLIE BbIPAXEHUS KYNbTYPbI» U
«BbIpaxeHus onbkropay» ABMATCA B3arMO3aMeHAeMbIMA CUHOHUMaMU U MOTYT
MMEHOBATLCS MPOCTO KaK « TPAAMLMOHHBIE BbIPAXEHUS KyNbTypbl», 4acTo B hopme
cokpalleHus « TBK». Vcnonb3oBaHune aTnx TEPMUHOB HE NMpecneayeT Lenv co3naTb
BreYyaTneHue, 4To cpeam rocygapcts — yneHoB BOUC cywiecTtByeT cornacue no noBogy
onpaBAaHHOCTU UMK LienecoobpasHOCTN NCMOMb30BaHUA 3TUX NN NHLIX TEPMUHOB, He

154 TunoBble NONOXeHNSA Ana HauuoHalbHbIX 3aKOHOA4aTEeNbCTB 06 OoXpaHe Bblpa)KeHI/II7I (boannopa oT

HE3aKOHHOro MCMONb30BaHNS U APYrMX HAHOCALWMX ywepb aencteui, 1982 r., pasgen 2(iv).

HuHbo lMupec ae Kapeanbo, «M3 XvXnHbI LLaMaHa B MaTeHTHOe BeAOMCTBO: Aopora B cTagun
cTpoutenbcTBa», Bonpockl 6uopasHoobpasusa n npaea, cTp. 244.

CBoaHbIN aHann3 NpaBoBOW OXpaHbl TPAANLMOHHBIX BblpaxkeHn KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.
TvnoBble NONOXeHWsA AN HauMOoHanNbHbIX 3aKOHOA4ATENbLCTB 06 OXpaHe BblpaXXeHuin onbkiiopa ot
He3aKOHHOrO MCNoNb30BaHUS U APYIVMX HaHOCALWMX ywepb aenicteuin, 1982 r., vacts lll. 42.

OneMeHTbl CUCTEMbI Sui generis No oxpaHe TpaauuMoHHbIX 3HaHun (WIPO/GRTKF/IC/4/8), nyHkT 27.
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3aTparmBaeT U He orpaHn4YmBaeT NCNoJfib30BaHUA OPYriMx TepMUHOB B paMKax HaluMoHarbHOro
nnn permoHanbHOro 3akoHogatenbCcTea.

TpaAuUMNOHHBbIE KYNbTYpbl

CornacHo onpeaeneHuio puanYeckoro crioBaps braka, 3To Tpaguumm, KOTopble OTHOCSTCS K
06bl4asim NPOLLIOro U METOAAM WCMOSIb30BaHUS B MPOLLIIOM, OKa3bIBaOLLMM BIIMSIHUE Ha
[EATENbHOCTb M MPaKTVKY B HAcTosILLeM. 3aKkoHOAaTeNbCTBO B chepe UHTENMEKTYanbHON
COGCTBEHHOCTM NPOBOAUT pasrpaHuyeHne Mexay TpaauUMOHHOM KyNbTypoii (KoTopasi MOXeT
onpeaenaTbecs Kak TpaguUMOHHas KynbTypa Unm (orbKIop B y3KOM CMbICIe CroBa) 1
COBPEMEHHBLIMU, BHOBb BO3HUKAIOLLMMU BbIPAXKEHWUSIMU KYTbTYpbl, CO3AaBaeMbIMU HbiHE
XUBYLLMMM MOKONEHUSIMU B paMKax obLLecTBa, OCHOBaHHbLIMU Ha paHee CyLLeCTBOBaBLUMX
TPaANLIMOHHOM KynbType U doMnbKIOPe UM KOPEHSILLMMNCS B HUX ' >°.

TpaguUMOHHbIE NPUPOAOOXPaHHbIe 3HAHUA/TPAAULMOHHBLIE 3KONOrn4Yeckne 3HaHus

VHCTUTYT KynbTypbl AeHe onpeaenseT «TpaguuUmMoHHble aKonornyeckue sHaHusa» (TA3) kak
«COBOKYMHOCTb 3HaHW 1 BEPOBaHWI, NepefaBaemMblX NOCPeACTBOM YCTHOW TPaanLMKN v
nepBUYHbIX HabnaeHUn. OHW BKIOYAOT CUCTEMY KnaccudumKaumm, KOMNEKC AMIMPUYECKNX
HabnoAeHWIN 3a MECTHOW OKpYXatoLLen cpedon U cUCTeMy camoynpasneHus, kotopas
perynupyet nornb3oBaHue pecypcamun. ISKOMOrm4eckme acrnekTbl TECHO CBA3aHbI C
coupanbHbIMU U AYXOBHBIMW acnekTamm cucteMbl 3HaHu. KonmuyecTso u kavecTso TO3 He
OOMHAaKOBO Yy pas3HbIX YreHOB OBLLMHBI U 3aBUCAT OT UX Nona, Bo3pacTa, coumanbHOro
MONOXeHWs, YMCTBEHHbIX CocobHocTen 1 npodreccun (OXOTHWK, AYXOBHbIA Nnaep, Lenurens u
T.0.). TO3, KOTOpbIe YXOASAT CBOUMW KOPHAMU B JarneKoe MpoLUnoe, HOCAT KyMYNATUBHBIA U
AVHaMUWYHbBIN XapakTep, ONMPatTCs Ha ONbIT NPeALLECTBYIOLLMX NOKONEHNA N afanTUpYoTCS K
NPOVCXOAALLNM B HAcTOsILLEee BPEMSI TEXHOMOMMYECKUM U COLManbHO-3KOHOMUYECKNM

nameHeHnsam» .

TpaanuMOHHbIE 3KOMOrMyecKkne 3HaHMS Takke ONpeaensoTCs Kak «HaKoMneHHast COBOKYMHOCTb
nepeaaroLmnxcst 3 NOKONEHWs B NMOKOSNEHNE Yyepes NocpeacTBO KynbTypbl 3HAHUA 1 BEPOBaHWI
OTHOCUTENBbHO CBS3U KUBbIX CYLLLECTB (BKMtoYas nogen) Apyr ¢ ApYroM U C OKpY>KatoLLen mnx
cpeponi. Kpome Toro, TO3 ABMsAOTCA CBOMCTBOM OBLLECTB C UCTOPUYECKOWN NPEEMCTBEHHOCTbLHO
NPaKTUKM UCNONb30BaHWs PECYPCOB; B LIeNIOM, 3TO HENPOMBbILLIIEHHbIE UMW MEeHee pa3BUTbIE B
TEXHUYECKOM OTHOLLEHWUW 0BLLIeCTBa, MHOMME U3 KOTOPbIX ABMSIOTCS KOPEHHBIMU UMK

nnemMeHHbimu» 61,

TpaguUNOHHbIe 3HAaHUSA

MpW3HaHHOIO Ha MeXayHapoAHOM YPOBHE onpeaeneHus TpaauLUMOHHBIX 3HaHui (T3) B
HacTosilLiee BpeMs He CyLLecTByeT.

TepMUH «TPaaMLMOHHBIE 3HAHMS», UCMONBb3YEMbIN OIS LUMPOKOro ONucaHnst 3Toro npegmeTa,
06bIYHO BKITHOYAET UHTENNEKTYaNbHOE U HEMaTepuarnbHOE KyrbTypHOE Hacneame, NpakTuky u
CUCTEMbI 3HAHUIN TPAOULMOHHBIX OOLLMH, B TOM YMCIE KOPEHHBIX U MECTHbIX OOLLMH
(TPaaUMOHHBbIE 3HaHMS B 06WweM cMmbicie). UHbIMu cnoBamu, TpaguLNOHHbIE 3HAHWS B
LLUIMPOKOM CMbICIE OXBaTbIBAKOT COOEPXKAHNE 3HAHWUIN KaK TAaKOBbIX, @ Takke TPaguLNOHHbIX
BbIpa)XeHWI KyrbTypbl, B TOM YMCIE OTNNYNTENbHbBIE NPU3HAKN U CUMBOSbI, CBA3aHHbIE C
TPaANLMOHHBIMUN 3HAHUAMMU.

159

o CBoAHbIN aHann3 NpaBoBOW OXpaHbl TPAANLMOHHBIX BblpaxkeHni KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 54.

Cwm. Takke: Mapk I'. CTUBEHCOH, «M/cnonb3oBaHne NCKOHHBIX 3HaHWI B OLLEHKE BIIMSIHUSI HA OKPY)KatoLLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

dukpeT Bepkelw, «TpaanULMOHHbIE 3KOMOrMYECcKMe 3HaHUsA B nepcnekTuee. TpaanLMOHHbIE 3KONOrM4yeckme
3HaHWA: KOHLUEeNuuUn 1 cnydan». MexayHapoaHasi nporpaMmMa B 06racTi TpaanLUMOHHBIX SKOMOrMYECKMX
3HaHUI 1 MexayHapoaHbI LIeHTp No uccnegoBaHusm B obnacTtu passutus, OTTasa.
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TepMUH «TPaJULIMOHHBIE 3HAHWS», UCMOMb3YeMblit B 0BCYAESHUAX Ha MEXAyHapOAHOM YPOBHE
B Y3KOM CMbICIe, OTHOCUTCS K 3HAHWSIM TaK TakoBbIM, 0COBEHHO K 3HAHWSIM, CO34aHHbLIM B
pe3ynbTaTe UHTeNNeKTyanbHo AeATeNbHOCTU B TPAAULIMOHHOM KOHTEKCTe, BKIK0Yas Hoy-xay,
NPaKTUKY, HaBbLIKK Y MHHOBALMW. TPaaWLMOHHBIE 3HAHWA MOTYT BbITb 0BHapYXKeHbI BO
MHOXECTBE Pa3HOO6pa3HbIX KOHTEKCTOB, BKIMIOYAs CENbCKOXO3ANCTBEHHbIE 3HAHUS, HAaYYHbIE
3HaHUSA, TEXHUYECKNE 3HAHUS, 3KOTNOTNYECKME 3HAHNS, MEANLIMHCKUE 3HAHUS, B TOM Yncre
3HaHUSA O COOTBETCTBYIOLLIMX NEKAPCTBEHHBLIX CPeCTBaX N MeaVKaMeHTax, 3HaHUs!, CBA3aHHbIE
¢ 6uopasHoobpasmnem, 1 T.4.» %2,

LUundcpoBasa 6ubnumoteka TpagULMOHHbIX 3HAHUMN

Lindposas bubnuoTteka TpaguumMoHHbix 3HaHun (LIBT3) aBnseTcss COBMECTHBIM NPOEKTOM
CoBeTa Hay4HbIX U NpOMbILLNEHHbIX ccnegosaHuin (CSIR) MuHucTepcTBa Haykm U TEXHUKK 1
Oenaptamenta AYUSH MuHuctepcTBa 34paBoOXpaHeHNs 1 0XpaHbl cembn NHOuN, KOTOpbIN
peanunsyetcs CSIR. B cosgaHumn LIBT3 no nHamiickum cuctemam meguumnHel npuHnuMana
yyacTve MexgucumniuHapHas rpynna B coCTaBe 3KCMepToB MO TPaguLMOHHON MeauumHe
(atopBena, yHaHW, cMaaxa v nora), NnaTeHTHble aKenepThbl, akcnepTbl No UT, ydeHble un
TexHuyeckue cneumanuctel. lNpoekt LUBT3 npeaycmatpuBaeT AOKYMEHTMPOBaHME
TPaAWLMOHHBIX 3HAHWI, OTHOCALLMXCA K OOLLIECTBEHHOMY AOCTOSHUIO U CYLLECTBYIOLLNX B
dopme nuTepaTypbl N0 alopBeae, YHaHU, cugaxe v rore, B LMdpoBOM hopmaTte Ha NaTu
MeXOyHapoaHbIX SA3blKax, KOTOPbIMU ABNAKTCA aHMNIMNCKUI, HEMELIKMIA, dpaHLLy3CKuiA,
ANOHCKMI 1 ucnaHckmi. B LIBT3 cogepxuntca nHcopmaums 0 TpaguUMOHHbIX 3HaHUSX,
CYLLECTBYIOLUMX B CTpaHe, Ha A3blkax U B hopmaTe, NOHATHbIX A4S NaTeHTHbIX 3KCNepToB
MeXayHapoaHbIX naTteHTHbIx BegomcTts (MIB), yto Heobxoaumo Ana NnpeaoTBpaLLeHns

BblJaun He3aKoHHbIX naTeHToB .

LIBT3 npecnenyet ABoskyto Lenb. Bo-nepBbix, OHa cnocoOCTBYET NPpeAoTBpaLLEHUNIO Bblgaun
NaTEeHTOB Ha NPOAYKTbI, KOTOPbIE CO34aHbl C UCMOSb30BAHNEM TPAAULMOHHBLIX 3HAHWUA, HO Y
KOTOpPbIX n306peTaTenbCknin ypoBEHb SBIISIETCA HU3KMM UM BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CNY>XWUT HEKUM «MOCTUKOM» MEXOY COBPEMEHHOW HAYKOW U TPagULMOHHBIMW 3HAHUSIMUI, U
Onarogapsa 3ToOMy MOXET UCMONb30BaTbCA A5 CTUMYNMPOBaHMS YrnyGreHHbIX UCcnegoBaHnm,
HanpaBeHHbIX HA CO34aHMNEe HOBLIX TEKAPCTBEHHbIX CPEACTB HA OCHOBE MHAOpMaLmm O
TPagUUMNOHHBIX 3HaHMsX. LIBT3 npeaHasHayeHa CnyXuTb « MOCTUKOM» Ha rnobanbHOM ypoBHE
MeXAy APEBHUMW CrioKamu (ABYCTULLUMSIMM) HA CAHCKPUTE M MaTEHTHbIM 3KCMEPTOM, MOCKOJSTbKY
0a3a gaHHbIX 6ygeT npegocTaBnsaATb MHAPOPMALMIO O COBPEMEHHBIX, @ TakKe MECTHbIX
Ha3BaHWsIX Ha A3blke 1 B hopmaTte, NOHATHbIX AN1A NaTeHTHbIX 3kcnepToB. [lpeanonaraeTcs,
YTO 3TO JAET BO3MOXHOCTb CBECTU K MUHUMYMY HEXBATKY 3HaHWI 00 N3BECTHOM YPOBHE
TexHukn. Takad 6a3a gaHHbIX OyaeT cogepaTb 4OCTaTOMHO AeTann3npoBaHHbIe
onpeaeneHns, NPYHUMNbI U KOHLEMNLMX s TOoro, YToObl CBECTU K MMHUMYMY BEPOSTHOCTb
NnaTEHTOBAHWS B KAYECTBE «M30BPETEHUIN» HE3HAUNTENbHBLIX/HECYLLIECTBEHHBLIX 3MEHEHMIA o4,

Hocutenb TpagWUMOHHBLIX 3HAHUN

B topmanyeckom cnosape bnaka TepMUH «HOCUTENbY ONPEeAensaeTcs Kak «nmuo, KoTopoe
ABNAETCH opnandeckum BragernbLem obopoTHOro AOKYMEHTa 1 KOTOPOe MMeET NpaBo
nony4mTb No Hemy nnaTtex». BOWC ucnonbsyet aToT TepMyH Ans 0603HaYeHNst Bcex nu,
KOTOpble CO34atoT, CAyXaT UCTOYHUKOM, Pa3BMBaIOT U COXPaHSAIOT TPAAMLMOHHbIE 3HaHUS B

162 Cm. OT4eT BOUC 0 Mucemsax no yCTaHOBNEHUIO (haKTOB, KacarLUXCst UHTENNEKTyanbHOW COBCTBEHHOCTU U

TPagnUMOHHbIX 3HaHWI (1998-1999 rr.), o3arnaBneHHbIn «Hyxabl U YasHMA HocuTenen TpaguLMOHHBIX
3HaHWI B 06MacTu NHTENNEeKTyanbHOW COBCTBEHHOCTUY, CTP. 25, AOCTYMHbIN Ha:
http://lwww.wipo.int/tk/en/tk/ffm/report/index.html.

C 6onee noapobHoi nHMOPMaLnen MOXHO O3HaKOMUTLCS N0 agpecy:
http://lwww.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

Ponb peecTpoB 1 6a3 faHHbIX B OXpaHe TPaAWLMOHHBIX 3HaHWIA: cpaBHUTENbHbIN aHanu3. OTyeT UNU-IAS
Report, sHBapb 2004 r., cTp. 18.
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TpaguLUMOHHOW cpene N KOHTEKCTE. KOpeHHbIe OO MHBI, HapoAbl 1 HAUK ABNAKTCA
HOCUTENAMU TPpaANLUNOHHBLIX 3HaHWI, OAHAKO He BCe HOCUTENn TpaaUUNOHHbIX 3HaHUN
ABNAKOTCA <(K0peHHbIMI/1))165. B aTOM KOHTEKCTE «TpaanunOHHbIe 3HaHUA» O3HA4YaloT Kak

TpaauUMOHHbIE 3HAaHNA B Y3KOM CMbICIe, TaK 1 TpaaAULUMOHHbIE BbipaXXeHUA KynbTypbl.

Kak yka3aHo B JOKyMeHTe, o3arnaBneHHoM «Cnmncok 1 KpaTkoe TEXHUYECKoe MosiCHEeHVe
pasnuyHbIX OPM, B KOTOPbLIX MOXHO HaWTVN TPaANLMOHHbIE 3HAHMSI»
(WIPO/GRTKF/IC/17/INF/9), «[TpaguunoHHble 3HaHUSA], Kak NpaBuiio, CO34atTCA KOMNNEKTUBHO
n/unmn paccMmaTpmBalroTCsa Kak NpUHagnexalne KonnekTMBHO KOPEHHOW MM MECTHOM obLLMHE
WNu rpynnam nuvu B cocTaBe Takon obwmnHbl. [...] HecmoTpsa Ha 3710, OTAENbHBIN YneH
O6U.I,VIHbI,1 Hanpumep LenuTenb Unu epmep, MOXeT ABMSATLCA HOCUTENEM OnpeaeneHHbIX
3HaHUN» .

Knaccudmkaumsa pecypcoB TpaguLMOHHbIX 3HAHUN

Knaccundukaums pecypcoB TpagnumoHHbIxX 3HaHun (KPT3) aBnseTca HoBaTOPCKON
CTPYKTYPUPOBAHHOW KriaccndmrKaLmMoHHON CUCTEMON, KOTopasa npefHasHayYeHa Ansi CUCTEMHOIo
ynopsgoveHus, pacnpocTpaHeEHMs U MOMCKA U KOTopas BKIOYaET OKONo 5 Thic. nogrpynn
TPaAVLUMOHHBIX 3HAHUI B OTIAMYME OT OAHOM rpynnbl B MexayHapoaHoW naTteHTHON
Knaccudmkaumm (MI'IK)W. KPT3 6bina paspaboTtaHa ans UHAUACKMX CUCTEM MEeOULMHbI
(aropBena, yHaHu, cugaxa v ora). KPT3 nonydmna mexagyHapogHoe npusHaHue, 1 oHa
npuesasaHa k MIMK. TNo Bcel BeposaTHOCTH, OHa ByaeT cnocobcTBOBaTH NOBLILLEHWIO YPOBHS
MH(POPMMPOBAHHOCTU O CUCTEMAX TPAAULUMOHHBIX 3HaHMI Brnarogaps MCNOMb30BaHNUIO
COBPEMEHHOW CUCTEMbI PAcnpOCTPaHEHUS, @ UMEHHO MHADOPMALMOHHBLIX TEXHOMOMMIA, 1 B
yacTHocTu MIHTepHeTa n Beb-TexHonoruin. lNpegnonaraetcs, 4TO CTPYKTypa U CTENEHb
aetanusauun KPT3 BbI30BYT MHTEPEC Y TEX CTPaH, KOTOpbIE NpUaralT yCcunms K
NpeaoTBPaLLEHUNIO BblAa4M HE3AKOHHBIX MATEHTOB HA HEOPUTMHAMbHbBIE OTKPbITUS, CBA3AHHbIE C

cMCTeMamm TPaaULIMOHHBIX 3HaHWIA ',

Tpa.quu,uom-laﬂ MegunuunHa

BO3 onpenenseTt 3T0T TEPMUH KaK « COBOKYMHOCTb 3HAHWIN, HABbIKOB U MPakTUYECKNX NpUeMOB,
OCHOBaHHbIX Ha TEOPUsIX, BEPOBAHUSAX U OMbITE, ABMNSHOLLNXCS HEOTHLEMMEMOW YacCTbHO
pasnu4HbIX KynbTyp, Oyab TO NOAAAIOLLMXCS OO BACHEHNIO UINN HET, UCMONb3YEMbIX AN
nogaepXXaHusi 300poBbs, a Takke ANnst NPoUNaKTUKM, ANarHoCTUKKU, obneryeHuss unu nevyeHus
bM3NYECKNX 1 Nouxmyeckmx 3aboneBanuniiy 2. BOS3 Takke onpeaensieT «TpaanuLUOHHYIO
MEAMLMHY» KaK «BKIHOYaOLLYI0 pasnuyHble NPakTU4yeckMe MeToabl, NOAX0Ab!, 3HAHUS U1
BEPOBaHMSA B 061acTV BpayeBaHusl, BKINOYasi pacTUTENbHbIE, XXMBOTHbIE U/UINM OCHOBAHHbIE Ha
MWHepanax fekapCTBEHHbIE CPeACTBa, AYXOBHYIO Tepanuio, MaHyarnbHble NpUeMbl 1
YNPaXxHeHWs1, MPUMEHsIEMblE pa3fenbHO UK B COMeTaHnW ANs NoAaepXXaHus 300poBbs, a
TaKKe ANA NeYeHns, AMarHoCTUKM Unn NpounakTuku 3abonesaquiny ' °.

165 Cm. OT4eT BOUC 0 Mucemsax no yCTaHOBNEHUIO (haKTOB, KacaroLLUXCst UHTENNEKTyanbHOW COBCTBEHHOCTM U

TPagnUMOHHbIX 3HaHWI (1998-1999 rr.), o3arnaBneHHbIn «Hyxabl M YasHWMA HocuTenen TpaguLMOHHbLIX
3HaHUI B 06N1acTV MHTENNEeKTyansHoM COGCTBEHHOCTUY, CTP. 26.

CnmncoK 1 KpaTkoe TeXHUYecKkoe NosiICHEHNE pasnnyHbIX OPM, B KOTOPbIX MOXHO HalNTV TpaaULMOHHbIE
3HaHusa (WIPO/GRTKEF/IC/17/INF/9), nyHkTbl 43 1 44 [punoxeHus.

Tam xe.

C 6onee nogpo6HoM MHhopMaLMen MOXHO O3HAKOMUTLCS MO afpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

O6wwe pykoBogsaLme npuHumnel BO3, kacatowmecs MeToanku npoBeaeHns nccneaoBaHuin n oLeHKn
TpaguumoHHon meamumHel (WHO/EDM/TRM/2000.1), cTp. 1.

CrtpaTterus BO3 B obnactu TpaguumoHHon meguumHiel Ha 2002-2005 rr., cTp. 7.
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I'IpousBep.eva n NHHOBaUunN, OCHOBAaHHbIe Ha Tpaanunax

Tpaguunn npeactaBnsoT cobor KyNnbTYPHY NPAKTUKY U MAEUN, KOTOpblE pacLEeHMBaKTCS Kak
OTHOCALLIMECA K NPOLLIIOMY M KOTOPbLIM OTBEAEH onpeaeneHHsbIi ctatyc'’'. TepMuH
«Mpoun3BEeAeHNs 1 MHHOBaLMK, OCHOBaHHbIE Ha TpaguLMaX» o3HavyaeT MHHOBALMKN U
Npou3BeeHUs, OCHOBaHHbIE Ha TPAAMLUMOHHbIX 3HAHUSAX KaK makoebiX, HO pa3BuTble U
MOAEPHM3NPOBAHHLIE BHE TPAANLIMOHHOTO KOHTEKCTa' 2. TpaAULMOHHLIE 3HAHNS KaK MaKoeble
03Ha4aloT «CUCTEMbI 3HAHWI, MPON3BEAEHNS U UHHOBaLMK, KOTOPbIE, Kak NpaBuIio,
nepenarTcs 13 NOKOMNEHUS B NMOKOMIEHUE; KakK NPaBUo, CHATAKOTCA OTHOCALLMMUCA K KakoMy-
nMBO KOHKPETHOMY HapoAy UNn Hacensaemon uv TeppuTopum; Kak npasuro, paspabaTtbiBatoTcs
6EeCCUCTEMHO U NMOCTOAHHO Pa3BMBAIOTCS B OTBET HA M3MEHEHME BHELLHNX YCMOBMty ',
VIHHOBaUMK, OCHOBaHHbIE Ha TPaguUMSX, OTHOCATCS K TeM crny4dasim, Koraa Tpaguums
BbICTyNaeT B Ka4eCTBe MCTOYHNKA UHHOBALWIA, OCYLLECTBNSAEMbIX YleHaMN COOTBETCTBYHOLLEN
KyNbTYPHON OBLUMHBI NN CTOPOHHUMU NIUL@AMU; B 3TUX CryYasdX UHHOBALUM MOTYT TakKkKe
BbISIBNSATb APYrMe BUAbl NCNOMb30BaHNS TpaguLmMm, KOTopble MOryT ObiTb NpOoaHanM3npoBaHbl B
KOHTEKCTe MHTENneKTyanbHoit cobcTeeHHocTn'*. Bonee noapo6HO TPaaNLIMOHHBIE 3HAHUS
«KaK TakoBble» M NPOM3BEOEHNS N MHHOBALIMKN, OCHOBAHHbIE Ha TPAAMLMOHHbBIX 3HAHUSX,
paccmaTpuBaloTCs B JOKYMEHTe, o3arnasneHHOM «CnncoK U KpaTkoe TeXHUYEeCKoe NosiCHEHNe
pasnuyHbIx OPM, B KOTOPbIX MOXHO HaWTVN TPaAULIMOHHbIE 3HAHMS»
(WIPO/GRTKF/IC/17/INF/9)'">.

KonBeHumsa OHECKO o mepax, HanpaBneHHbIX Ha 3anpeLieHne u npegynpexaeHuve
He3aKOHHOro BBO3a, BbIBO3a U Nepeaayvu npaBa co6CTBEHHOCTU Ha KyNbTypHbIe
LLleHHOCTHU

B 1970 r. Oprannsauma O6beanHeHHbIX Hauun no Bonpocam obpasoBaHusl, HAykn U KynbTypbl
(KOHECKO) npuHsina KoHBeHLMIO 4nsi OXpaHbl KYNbTYPHbLIX LLEHHOCTEN, HAaX0OsLWMXCS Ha
TEeppUTOPMM rocyaapcTBa, OT ONACHOCTEN KPaXu, TalHbIX PACKOMOK U HE3AaKOHHOMO BbIBO3a.
KoHBeHuusa BcTynuna B cuny B 1972 1.

KoHBeHUus 065a3biBaeT CBOMX rocygapcTB-y4aCTHMKOB OCYLLECTBINATbL Mepbl MO TPEM OCHOBHbIM
HanpaBleHUAM:

1- MpeBeHTVBHbIE Mepbl: CO3[aHNe PeecTpPoB LIEHHOCTEN, yupexaeHue
CBMOETenNbCTB Ha BbliBO3, OCYLLIECTBINEHME KOHTPOMSA 3a TOProBrel, BBeAeHne
YrOMNOBHbIX U aAMUHUCTPATUBHBIX CaHKLMIA, NpoBeAeHWe 0b6pa3oBaTernbHbIX KamMnaHui
nT.Aa

2- lMonoxeHusa o Bo3BpaLLeHMU: B COOTBETCTBMM C NyHKTOM (b) (ii) ctatbn 7
KoHBeHLUN rocyaapcTBa-y4yacTHUKN 006a3yoTca no TpeboBaHuio rocygapcrea-yneHa
«MPONCXOXKOEHUA» NPEeANPUHUMATL COOTBETCTBYIOLLME LIarn Ans o6HapyxeHns un
BO3BpaLLeHus Nobor NogobHOM KynbTypHOW LIEHHOCTU, BBE3EHHOW NMoCre BCTYNNEeHWs
HacToswwen KoHBeHUun B cuiy B 060UX 3anHTEpeCcoBaHHbIX rocygapcTaax, npu
yCrnoBuW, 0gHaKo, YTO rocyaapcTBo, obpallatolleecs ¢ NpocLO0n, BbinnavymeaeT
crnpaBeanvByo KOMMNEHcaumo 40O6pOCOBECTHOMY NOKynaTentio unm nuuy, KoTopoe
nmeeT AencTBUTENBHOE NPaBo Ha 3Ty LeHHOCTb. B ctatbe 13 KoHBeHUMM Takke
coaepXaTcs NnofoXeHus!, KacaroLmecs BO3BpaLleHns LIeHHOCTeN U COTPYAHMYeCTBa,
KOTOpble HOCAT Bonee KOCBEHHbIN XxapakTep 1 06yCrnoBneHbl BHYTPEHHUM
3aKOHO4AaTENbCTBOM.

7 MpoekT rmoccapusa HaumoHanbHon komuccum no Bornpocam KOHECKO.

2 Cwm. cTatbu 10-13 MATPICX.

3 Cwm. gokymeHT BOUC WIPO/GRTKF/IC/3/9.

4 CBoaHbIN aHann3 NpaBoBOW OXpaHbl TPAANLMOHHBIX BblpaxkeHun KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 57.
175 Oanunanb XKepee, «Cornawenne TPUNMC. TMpoekT n aHanu3». U3a. 3-e, Sweet & Maxwell, ctp. 132.
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3- CucTema MexayHapoaHOro COTPYAHWYECTBa: Maes YKPenneHusi CoTpyaHNYecTBa
cpeav rocyapCTB-y4acTHUKOB U MeXay HAMU NPoHU3bIBaeT coboit Bcio KoHBEHLMIO.
B cnyyasx, koraa KynbTypHOe Hacrneauwe noJBepraeTcs onacHOCTU pasrpabneHus,
cTatba 9 npegycmaTpuBaeT BO3MOXHOCTb OCYLLECTBNEHUSA Bonee KOHKPETHbIX Mep, B
YaCTHOCTW, KOHTPOSIS 32 BBO3OM M BbIBO30OM.

KonBeHuusa OHECKO 06 oxpaHe 1 noowpeHnn pasHoobpasuns oopm KynbTYyPHOro
CaMOBbIpaXxeHUsA

B 2005 r. OpraHunsaumsa O6beanHeHHbIX Haunn no Bonpocam obpasoBaHmsl, HAyKW U KynbTypbl
(KOHECKO) npuHsina Konseruyuro KOHECKO 06 oxpaHe u noowjpeHuu pasHoobpa3susi ¢hopm
KynibmypHO20 caMo8bipaxeHus, kotopas BcTynuna B cuny 18 mapta 2007 .

Llenn KoHBeHUMn nanoxeHnbl B ctaTbe 1: (a) oxpaHa u noowpeHne pasHoobpasud opm
KynbTypHOro camoBbipaxeHus; (b) cosgaHue ycrnosui Ans pacuseta n cBoboaHOro
B3aMMOLEMNCTBUS Pa3fUYHbIX KyNbTyp Ha B3aMMOBbLIFOAHOM OCHOBE; (C) MOOLLpeHue ananora
Mexay KynbTypamu B Lensx obecneveHns 6onee Wnpokux n cbanaHcnpoBaHHbIX KyNbTYPHbIX
o6MeHOB BO BCEM MUPE B MHTEpecax B3auMOyBaXKeHUS KyNbTyp U KyNbTypbl MUPa;

(d) noowpeHne MeXKynbTYpHOro B3anMOoAEeNCTBUSA B LIENAX pa3BUTUS B3aUMONPOHUKHOBEHUS
KynbTyp B OyXe HaBeAeHUs MOCTOB Mexay Hapogamu; (e) MooLpeHne yBaXeHUs K
pa3Hoobpasnio HPopM KyNbTYPHOrO CaMOBbIPaXKEHNS U NOBbILLIEHNE OCO3HAHUA LLIEHHOCTU 3TOro
pasHoobpasus Ha MeCTHOM, HaLUMOHanNsHOM U MexayHapoaHoM ypoBHsX; (f) noaoTBepxaeHune
Ba)XXHOCTM B3aMMOCBS3MN MeXAy KyNbTypour 1 pa3BUTUEM ANS BCEX CTPaH, B 0COBEHHOCTU
pasBuBaloLLUXCS, U NogaepKka AeNCTBUA, NpeanpuHMMaeMblX Ha HaLUOHAINbBHOM U
MEeXAYyHapoOHOM YPOBHSX C Liefblo obecneunTs NpusHaHWe NOANMHHOWN LLIEHHOCTU 3TON
B3aMmMoCBA3W; (g) npuaHaHue ocoboro xapakrepa KynbTypHOW AeATEeNbHOCTU U KyNbTYPHbIX
TOBapOB U YCNyr Kak HocuTenen camobblTHOCTU, LLIeHHOCTEN 1 cMbicna; (h) noaTBepxaeHve
CYBEPEHHOro nNpaBa rocy4apcTB Ha NOAAEPXKKY, NPUHATME N OCYLLECTBIEHE NOMUTUKN N Mep,
KOTOPbIE OHWU CYUTAIOT HagnexalimMMmm ang oxXpaHbl 1 NOOLWpeHnsa pasHoobpasmsa opm
KyNbTYPHOIO CaMOBbIPaXKeHWUs1 Ha CBoew Tepputopuu; [u] (i) ykpenneHue mexayHapogHoro
COTPYAHMYECTBA U CONUAAPHOCTY B AyXe NapTHepPCTBa, B YAaCTHOCTW ANg pacluMpeHus
BO3MOXHOCTEN pa3BUBAIOLLMXCHA CTpaH B 06M1acTy 0xXpaHbl 1 NOOLLPEHUS MHOroo6pasns gopm
KyrnbTYPHOrO CamMOBbIpaXKeHUS.

KoHBeHuusa OHECKO 06 oxpaHe HemMaTepuanbHOro KynbTypHOro Hacrnegus

KoHBeHUMs1 6bina npuHaTa OpraHmsauneinn Ob6beanHeHHbIX Haumin no Bonpocam o6pasoBaHus,
Hayku n kynbTypbl ((OHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpens 2006 r. Lenn
KoHBEHLMKN COCTOAT B OXpaHe HeMaTepuarnbHOro KyrnbTypHOro Hacneausi, obecnevyeHun
yBaXKeHMs1 HemaTepuarnbHOro KyrnbTypHOro Hacneamst o6LWmMH, rpynn U OTAENbHbIX NN,
NoBblLEHNE OCBEAOMIIEHHOCTM OBLLECTBEHHOCTU O BaXKHOW ponvM HeMaTepuanbHoro
KynbTypHOro Hacreausi 1 obecneveHne ee B3aMMHOIO NpM3HaHUS, a Takke B NpegocTaBneHun
MOMOLLIM U COTPYAHUYECTBE Ha MeXOYHapPOAHOM ypOBHE.

HepnobpocoBecTHas KOHKYpPeHLUA

B ropugnueckom crnosape brnaka TepMuH «HegoBpoCoBECTHas KOHKYpPEHUUA» onpeaensdeTcs
Kak «becyecTHOe 1 MOLLEHHMYEeCKoe CONepHNYeCTBO B 06racT TOProenm 1 KOMMepLuK,
0CcoBeHHO NpakTnka NPOABWKEHNS Ha PbIHOK CBOMX COBCTBEHHbIX TOBApOB U NPOAYKTOB B
ywep6 npoayktam 1 ToBapam Kakon-nmbo Apyron CTOPOHbI NOCPeaCTBOM MMUTaLMN UMK
KOHTpadakumu HasBaHus, 6peHaa, pasmepa, PopMbl NN APYrMX OTANYUTENBHBIX NPU3HAKOB
N3aennst Unm ero ynakoBKM».

CornacHo nyHkTy 2 ctatbu 10bis lMapuxxckol KOH8EHUUU M0 0XPaHe MpoMbIUIEeHHOU
cobcmeeHHocmu (1883 r.) «[a]Jktom HE4OBPOCOBECTHOM KOHKYPEHLMN CHUTAETCS BCSAKUN aKkT
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KOHKYPEHLMM, MPOTUBOPEYALLNIA YECTHBIM OBblYasiM B MPOMBILLMEHHBIX U TOProBbIX AeNax».
Hanee B nyHkTe 3 ctatbn 10bis roBopuTCS, 4YTO «[B] YacTHOCTM, nognexat 3anpety: (i) Bce
OencTBuSA, CNoCcoBHbIe KaknmM Obl TO HY BbINo cnocoboM BbI3BaTh CMELLEHUE B OTHOLLEHWM
npeanpuaTys, NPOaYyKTOB UMM NPOMBILLNIEHHOW MW TOProBOW AeATENbHOCTU KOHKYPEHTA;
(i) NoxHble yTBEPKAEHUSA NPU OCYLLECTBIEHNM KOMMEPYECKON AeATerNbHOCTHN, CNOCODOHbIe
AVCKpeanTMpOBaTh NpeanpuaTe, NPOAYKTbI MU NPOMBILLIIEHHYIO UMW TOProBYHO
OEeAaTenbHOCTb KOHKypeHTa; (i) ykasaHus unm yTBepXaeHusl, MCrnonb3oBaHne KOTOpbIX Mpu
OCYLLIECTBINIEHUN KOMMEPYECKOW AeATENbHOCTU MOXET BBECTU 0OLLEeCTBEHHOCTb B
3abnyxaeHne OTHOCUTENBHO XapakTepa, cnocoba U3roToBneHusl, CBOMCTB, MPUrOAHOCTY K
NMPUMEHEHUIO UINN KONMYeCcTBa TOBapOBY.

Hexnapauusa OpraHuszauumn O6beauHeHHbIX Hauuin o npaBax KOpeHHbIX HAPOAoB

B 2007 r. NeHepanbHasa Accambrnes OpraHmsaumm O6beguHeHHbIX Hauun npunsana
Heknapauuro OpaaHuzayuu ObbeduHeHHbIx Hauuli o npasax KOpeHHbIX Hapooos.
[eknapauusi npusHaeT, YTO KOPEHHbIE HAPOAbl UMEIOT PaBHbIE NpaBa YeroBeka Ha 3alwnuTy oT
KyNbTYpPHON AUCKPUMUHALUMM, Y HAaNpaBrieHa Ha NOOLLPEHME B3aUMHOTO YBaXEHMUS 1
rapMOHWYHBIX OTHOLLEHWUIA MEXAY KOPEHHBIMWU HApoA4aMu 1 rocyaapcTeamu.

B oTHOLWIEHMM TPAANLMOHHBIX 3HAHWUI, TPAAULMOHHbBIX Bblpa)KeHUIA KyNbTypbl Y FEHETUYECKMX
pecypcoB B nyHkTe 1 ctatbu 31 npegycMaTtpuBaeTca cneayiouliee: «[KJopeHHble Hapoabl
MMEIT MPaBO Ha COXPaHEHWE, KOHTPOIIb, OXpPaHy N pasBUTME CBOETO KyNbTYPHOro Hacneaus,
TPAOULMOHHBIX 3HAHWIA U TPaANLUMOHHBIX POPM KYNbTYPHOTO BbIPaXeHUs, a Takke NposiBNeHnn
NX Hay4HbIX 3HAHWIA, TEXHOMOMMIA M KyNbTYpbl, BKIOYas NoACKNE U FTeHETUYECKNE PECYPChI,
CeMeHa, fekapcTBa, 3HaHUsA CBOWCTB hayHbl 1 drnopbl, TpaamumMmM YCTHOro TBOPYECTBa,
nuTepaTypHble NPOU3BEAEHNS, PUCYHKN, CMIOPT U TPAAULMOHHbBIE UrPbl 1 M306pa3nTENbHOE 1
NCNONHNTENbCKOE UCKYycCTBO. OHM MMEKT Takke NpPaBO HA COXpPaHEHME, KOHTPOIb, 3aLUnTY 1
pas3BUTNE CBOEN UHTENMEKTYanbHOM COOCTBEHHOCTM Ha Takoe KynbTypHOE Hacregue,
TPagULMNOHHBIE 3HaHUA N TPaaMLMOHHbIE hOPMbI BbIPaXXEHUSA KynbTypbl». [anee B nyHKTe 2
ctatbk 31 roBopuTtcs, YTO “[CJOBMECTHO C KOPEHHBIMWU HApO4aMMK rocygapCcTBa NPUHUMAOT
OEeNCTBEHHble Mepbl B LIeNsX NPU3HaHUS 1 3aluThl OCYLLECTBNEHNS 3TUX NpaB». B oTHowweHun
TPaguULMOHHOM MeauLUMHbI B cTaTbe 24 npegycmaTpuBaeTcs criegytoulee: «[KlJopeHHble Hapoabl
MMEIOT MPaBO Ha CBOK TPAAMLMOHHYI0O MEOULIMHY U HA COXpPaHEHME CBOEW NpPaKTUKK
BpayeBaHu4, BKNOYas COXpaHeHMe BaXXHENLLUMX NeKapCTBEHHbIX PaCTEHUN, KMBOTHbIX U
MUHEparnoBy.

Ucnonb3oBaHue TpaaULMOHHbLIX Bblpa)KeHMﬁ Kyanypbl/Tpa,DMLlVIOHHI:IX 3HaHUM

Tpa,ELMLl,I/IOHHbIe 3HaHUA U BblpaXXeHUA KyrnbTypbl MOTYT UCNOJIb30BATLCA B Pa3NMNYHbIX Lenax.
Mcnonb3oBaHue TpaaANLUMNOHHBLIX 3HaHWN Unn Bblpa)KeHI/lIZ KynbTypbl OXBaTbIBa€T KOMMepP4YeCcKoe
M1 NpomMsbILLNeHHoe UCnosib3oBaHne, 00bl4HOE UCnonbL3oBaHMe, D,O6DOCOBeCTHOG
ncnosib3oBaHme, JomMallHee UCMnofib3oBaHne 1N UCMNoJib30OBaHne TpaD,MLlMOHHOVI mMeaununHbl And
OXpaHbl 300p0OBbA, a TaKXKe NCnonb3oBaHUe B UCCregoBaTeslbCKNUX U 06pasoBaTeanb|x uenax.

Kommepyeckoe ucnosib308aHue

B ropuanyeckom criosape brnoka TEpMUH «KOMMeEpPYECKoe 1CMOoSIb30BaHMe» onpeaenseTcs Kak
«[u]cnonb3oBaHWe, KOTOPOE CBA3AHO C OCYLLECTBIEHUEM UM Pa3BUTUEM AEATENbHOCTY,
npuHocsLen fgoxon. «HekoMmepyeckoe 1CMoNb3oBaHWE» ONpeaenseTcs kak
«[u]cnonb3oBaHWe paau NMYHOMO YAOBOSIbCTBUS UNW B NPEeANPUHUMATENbCKMX LensX, He
CBSI3aHHbIX C NOMy4YeHMEM [0X0Aa UMW BbIrOAbl, UMW MHOTO BO3HArpaXKaeHus»
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O6bI4yHOE ucnonb3o8aHue

B TuxookeaHckom peauoHaribHOM muroeom 3akoHe om 2002 2oda 06 oxpaHe mpaduyuoOHHbIX
3HaHUU U rposienieHul Kyrbmypbl TEPMUH «0ObIYHOE MCMONb30BaHMEY» ONpPeaenseTcs Kak
«UCMONb30BaHNE TPAAMLMOHHbBIX 3HAHWUI N BbIPAXKEHWI KYNbTYpPbl B COOTBETCTBUM C OObIYHBLIM
NpPaBoOM M NPaKTUKOM TPAAULMOHHbLIX BNaaenbLeBy.

TepMunH «HenpepbiBHOE 0ObIYHOE NCMOMb30BaHUEY» XapakTepusyeT YCTOMYMBOCTb U KUBOW
XapakTep MCMNOoMb30BaHNA TPAANLMNOHHBLIX 3HAHWUIA WU TPaaNLMOHHbBIX BbipaXKeHWUI KynbTypbl
KOPEHHbIMY OBLLMHaMM B COOTBETCTBUM C UX OObIYHBIM MPABOM U MPaKTUKOMN.

LobpocosecmHoe ucrnonb308aHUE

MpuMeHnTENBHO K aBTOPCKOMY MNpaBy B IOpUAMYECKOM cnosape briaka TepmunH
«gobpocoBecTHOE NCMONb30BaHUEy onpeaenseTcs kak «[plasymMHoe u orpaHu4eHHoe
NCMomnb30BaHNe NPOU3BEAEHNS, OXPaHAEMOro aBTOPCKUM npaBoM, 6e3 paspelueHns asTopa, a
MMEHHO TaKoe, KaK LUTUPOBaHWNE KHUM B KHXKHOM 0603peHnM nnm Ncnonb3oBaHmne ee YacTten
B napoamun. [obpocoBeCcTHOe UCMONb30BaHNE ABNSETCS CPEACTBOM 3allMTbl MPOTUB
06BUHEHWI B HapyLLeHUn Npas C Y4eTOM criedytoLmx onpeaeneHHblX 3aKkoHOM (hakTopoB:

(1) uenb 1 xapakTep MCNONb30BaHUS, (2) xapakTep NPou3BeaeHUs, OXPaHSEMOro aBTOPCKUM
npasom, (3) macwwTabbl NCNONbL30BaHNS Npou3seaeHns n (4) aKOHOMUYeCKe NocneacTens
NCMONb30BaHNAY.

JomawHee ucnosib308aHUE U UCMO/b308aHUE Orisi 0XpaHbl 300p08bs

B ropugnyeckom crnoBape brnaka TepMUH «AOMaLLHUY onpeaenseTcs kak «[OJTHOCALMIACS K
Oomy unu cembe; 6biToBOM». B nyHkTe 1 [JoXMHCKOW Aeknapauumn, kacatowernca CornatleHnst
TPUMC n obwecTBEHHOrO 34paBoOOXPaHEHUS, MPU3HAETCS «CEPbE3HOCTb NpobremM B obnacTtu
34paBOOXPaAHEHNs], C KOTOPbIMW CTalKMBaeTCs MHOXECTBO Pa3BMBaOLLNXCS N HAMMEHEEe
pas3BUTLIX CTpaH, 0cObeHHO Tex Npobnem, kKoTopble aBnstoTca crieactenem BUY/CINda,
Tybepkynesa, mansapuv n apyrux anngemmyeckux sabonesaHun». [lanee B nyHkTe 5(c)
oTMevaeTcs cneywuee: «[kKlaxgoe rocygapCTBO-4IieH UMEET NpaBo ONpenensTb, YTo
WMEHHO NpeacTaBnseT cobon HaUMOHaNbHas YpesBblyanHasn cuTyaumsa u gpyrme
NCKITIOUMUTENTbHO Cepbe3Hble 06CTOATENBLCTBA, MPY TOM MOHMMAHNN, YTO KPU3UCHLIE CUTYaLUN B
obractu 3gpaBoOOXpaHEHWsi, B TOM Yncne cesasaHHble ¢ BUY/CINNOom, TyGepkynesom,
Manspuen n gpyrumm anngeMmyeckmmmn 3abonesaHnsamMm, MoryT NnpeacraensTb cobon
HaLMOHANbHY0 Ype3BblvalHYH CUTYaLMIO UK OPYrMe UCKMIOYMTENBHO CEPbE3HbIe
obcToaTenbCcTBaY.

Ucnonb3osaHue 8 uccredosameribCKux U obpasosameribHbIX UessixX

anIMeHVITeJ'IbHO K natTeHTaM B 1Opunagn4eckom crnoBape bnaka TEPMUH «CpeacTBO 3aLUUThI,
OCHOBAaHHbIE Ha NpuHUMne UCcnoJjib3oBaHNA B 3KCNepuMeHTarbHbIX Lenax» onpenenaetca Kak
«[C]pe,D,CTBO 3aLllunTbl MPOTUB 0OBMHEHUN B HapyweHnn naTeHTHbIX npas, Ucnonbdyemoe Toraa,
Koraa 3anaTteHToBaHHOE M3o6peTeH|/|e co34aeTca N ncnornb3dyeTcA UCKIMIYNTENBbHO B HAY4YHbIX
uenax. HeCMOTpﬂ Ha TO, YTO 3TO CpeaCcTBO 3aLUNTbI NO-NpeXHeMy NpU3HaeTCcAa B Ka4ecTBe
TakoBOIro, OHO TOJIKyeTCA B Y3KOM CMbICIiE U B HAcTodLlee BpeMda MOXET NPUMEHATbLCA TOJTIbKO
B OTHOLUEHMM NCCeaoBaHUN, NpoBOOMMBIX B LienAX NpoBEPKU (*)OpMyJ'IbI M306peTeHI/IFI)).
Cne/J,yeT OTMETUTb, YTO, XOTA NpaBa MHTeﬂHeKTyaHbHOVI CcoBCTBEHHOCTU U ABNSAKOTCSA
NCKIOYNUTENIbHbIMU NpaBaMy, B OTHOLLEHNUUN 3TUX UCKITIOYUTETTbHbIX MpaB npegycmMmaTpuBaloTCA
onpeperieHHble N3bATUA N OrpaHNYeHns. Hanpmmep, B 0bniacTv naTeHToB B HALMOHANbHOM
3akoHOOaTeNbCTBe pAada CTpaH npeaycMaTpmuBaroTCca onpeneneHHble N3bATUA N OrpaHny4eHna B
OTHOLUEHNN NCKNKYNTENbHBLIX NpaB, B YaCTHOCTU crieyrLine:
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a) OEencTBmg, coBepLlLlaemMble B NIMYHbIX U HEKOMMEPYECKMX Lensx;

b) nencrtaug, coBepLiaemMble UCKINIOYNUTENTbHO B 3KCNepuMeHTarlbHbIX Ui
ncecnenoBaTesibCKMX Lendx.

MpumeHeHue

B ctaTbe 2(c) Hazolickozo npomokosia peaynuposaHusi docmyna K 2eHemu4ecKum pecypcam u
CO8MECMHO20 UCM0/b308aHUsI Ha cripagednueoll U pagHOlU OCHOBE 8bI200 oM UX NPUMEHEHUSs
K KoHeeHuuu o buonoeu4eckom pasHoobpasuu (2010 r.) npusoauTcsa cnegyroLlee
onpegerneHne: «NpoBefeHNe NCCIeAoBaHNI U pa3paboTok reHeTU4eCcKoro n/nnm
BUOTEXHOMNOrMYECKOro CocTaBa reHeTUYECKUX PECYPCOB, B TOM YUCTIE MYTEM NPUMEHEHUSI
BuoTexHonoruu, kak oHa onpegerneHa B cratee 2 KoHBEHUMMY.

B cratbe 1(2)(e) nokymeHTa «Bknag cTpaH-eAMHOMbILLNEHHWL, B LLENW U NPUHLKMNBI OXPaHbI
reHeTUYEeCKUX PECYPCOB 1 NpeaBapuUTEnbHbIV NPOEKT CTaTeN NO OXpaHe reHeTUYECKUX
pecypcoB» (WIPO/GRTKF/IC/19/11) npuBoanTca cneaytoLlee onpeaeneHme noHATUS
«MPUMEHEHNS FEHETUYECKUX PECYPCOBY»: «MPOBEAEHME UCCreaoBaHui u pa3paboTok
reHeTUYECKOro U/UNn BUOTEXHONOTMYECKOrO COCTaBa reHeTUYECKMX PECYPCOB, UX AEPVBATOB U
CBSI3aHHbIX C HUMW TPAAMLMOHHbBIX 3HaHWIA, B TOM YMCre NyTEM NPUMEHEHMS BUOTEXHONOrUNY.

UHcTtpymeHTapuin BOUC npumeHUTENBHO K AOKYMEHTaLUM B 0611acTn TpaguLMOHHbIX
3HaHUN

[MporpamMbl JOKYMEHTUPOBaHWS MOTYT 3aTparmBatb BOMPOCH! MHTENNEKTyanbHON
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENAM TpaaMLMOHHBIX 3HaHWU. B npouecce
OOKYMEHTMPOBaHMS KpanHe BaXXHO BCECTOPOHHE y4MTbIBaTb €ro nocrneacTena ang npas
WHTENMEKTyanbHOM COOCTBEHHOCTU. [IMCKYCCUOHHBIN NPOEKT MHCTpyMeHTapus BOUC
NPYMEHNTENBHO K JOKYMEHTauMm B 06nacTtu TpaguuMOoHHbIX 3HaHU nNpegHasHayYeH ans
ynpaBneHus MHTeNNekTyansHou COBCTBEHHOCTLIO B MpoLecce AOKYMEHTUPOBaHWS, a TakKe
NCMOMb30BaHUS 3TOrO NpoLiecca B Ka4ecTBe OTNPaBHOM TOYKM AN nepexoda k 6onee
a(ppeKkTBHOMY C TOYKN 3PEHUS NPUHOCMMOW MOSb3bl YNPABAEHUIO TPAANLMOHHBIMU 3HAHUSMMN
B KayecTBe OAHOr0 M3 MHTENNEKTyarnbHbIX U KyNbTYPHbIX aKkTMBOB OBLLMHBI. [UCKYCCUOHHbIN
NpoeKT nHcTpyMeHTapus BOVC npuMeHnTensHO K JOKYMeHTaumm B 06nact TpaanuUmMOoHHBIX
3HaHUIM NOCTPOEH NCXOASA M3 TPeX 3TanoB npoLecca AOKYMEHTUPOBAHUSA — a MMEHHO aTana o
Hayarna JOKyMeHTMpOBaHuWs, aTana cobCTBEHHO JOKYMEHTMPOBAHMSA U 3Tana nocne
OOKYMEHTMPOBaHWUS, — C TeM, 4YTOObl C BonbLUEN SCHOCTBIO MPOUNNIOCTPMPOBaTL PasnUYHbIe
BOMPOChI, KOTOPbI€ BO3HMKAOT B 0611aCTN MHTENNeKTyanbHON COOGCTBEHHOCTM Ha KaXXaoM n3
aTanoB AOKyMEHTMpoBaHua''°.

OTOT AUCKYCCUOHHBIN MPOEKT UHCTPYMeHTapusi BOUC npumeHUTENbHO K JOKYMEHTauum B
obnacTtv TpaaULMOHHbBIX 3HaHWIA CreLnanbHO NPeaHasHaueH ans UCnorb30BaHUs KOPEHHbIMM
Hapogamu U MeCTHbIMU OBLWMHaMK. OH MOXET TakkKe 0Ka3aTbCsl MONe3HbIM ANns APYrUX nuuy u
OpraHoB, TakuXx, Kak rocygapcTBeHHble cnyxaluve segomMcts VIC, nvuua, oTBEeTCTBEHHbIE 32
NPUHATUE MONUTUYECKUX PELLEHUIA, HAYYHO-MCCIEeA0BaTENbCKUE YUPEXOEHUS U YYpEXAEHUS
KynbTypbl, peanuayloLmne npoekTbl JOKYMEHTUPOBAHMSI.

Koraa 3HaHusa 3a0KyMEHTUPOBaHbI, AN UX OXpaHbl MOXHO 3a4e/CTBOBaThL Npasa
WHTENNEeKTyanbHoN COGCTBEHHOCTM U APYrMe NpPaBoBble MexXaH3Mbl, OHAKO YCNexX MOXeT
OblTb 06ecneyeH TONbKO B TOM Criyyae, ecrm OKYMEHTMPOBaHME NPOV3BEAEeHO Haanexalimm
06pa3oM. [IMCKYCCUOHHbIN NPOEKT MHCTpyMeHTapusa BONC npuMeHUTENbHO K AOKYMEHTaUum B
obracT1 TpaguLUMOHHbIX 3HAHUIA NPU3BaH NOMOYb OLEHUTL BO3MOXXHbIE BapuaHThbI

176 MHcTpymeHTapuin BcemmnpHom opraHnsanmmn MHTennekTyanbHon cobcTBeHHOCTH B obnactu

[OKYMEHTUPOBaHNA TPaAMLUMOHHbBIX 3HaHWUI — KOHCYNbTaTUBHBIA NPOEKT AOCTYNEH N0 afapecy:
http://lwww.wipo.int/tk/en/tk/TKToolkit.html.
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yCTaHOBJ1IEHMA OXpaHbl HA OCHOBE NpaB VIHTeJ'IJ'IeKTyaJ'IbHOVI cobCTBEHHOCTH, cnnaHnpoBaTb A
peanni3oBaTtb NpuMeHeHne NoaxoaoB U OocyllecTBlieHne CTpaTeFI/IIZ B obnactu
VIHTeJ'IJ'IeKTya.I'IbH017I COOCTBEHHOCTM Ha 3Tane OOKYMEeHTUpoBaHUA TpaguUuMOHHbIX 3HaHUA.

Tunosblie nonoxeHna BOUC-FKOHECKO ans HauMoHanbHbIX 3aKOHOA4AaTeNnbCTB 006 oxpaHe
BbipaXeHuUi honbKiiopa OT He3aKOHHOIO UCMNOJIb30BaHUSA U APYrMX HaHOCALLMX yluepo
AencTBUn

Ha coBeluaHuu, opraHmdoBaHHom B 1982 r. npu cogencteum OpraHunsaumm O6begMHEHHbIX
Hauun no Bonpocam obpasoBaHusi, Hayku u kKynbTypbl (FOHECKO) n BOUC, Komutet
NPaBUTENBbCTBEHHbIX 3KCNEPTOB NPUHAN Turnoebie nosioKeHUs. ITU NONOXEHWs NpeanonaratT
Mopfenb sui generis oxpaHbl B 00M1acT MHTENNEKTyanbHOM COBCTBEHHOCTN B OTHOLLEHWN
TPAOULMNOHHBIX BbIPaXXEHUI KyNbTYpbl/BblipaXKeHWn onbKiopa, KoTopasi nonydnna ocTaTtouHO
LUMPOKOE MCMOoNb30BaHne rocygapctesamm — uneHamm BOUC.

Turnosble Mos10xeHuUsi NpU3BaHbl 0b6ecneynTs GanaHc Mexay oxpaHol BblpaxkeHui dhonbKnopa
OT 3110ynoTPe6NeHunii, C OAHOM CTOPOHbI, U CBOGOAON M MOOLLPEHNEM AallbHENLIEro PasBUTUSA 1
pacnpocTpaHeHust orbKIopa — C ApYron. B HMX yunTbiBaeTCs TOT (hakT, YTO BbIpaXKeHUs!
chonbknopa CocTaBnsoT XMBOV OPraHn3M YerioBEYECKOW KyIbTypbl, U HENb3sA AONYCTUTb,
4TOObI OH 3aJ0XHYIICA B CIIULLKOM TECHBIX PaMKax OXpaHbl.

B cooTBeTCTBUM C TUMOBLIMU MOOXKEHUSIMU TPAOVULMOHHBIE BbIPAXXEHUS KYNbTYpbl/BbIPaXXeHUs]
honbKNopa OXpPaHsItOTCA OT «HE3AaKOHHOMO UCMOMbL30BaHMSA U APYTMX HaHOCALWMX yepo
aevcteuiny. B 2000 1 2001 rr. BOUC npoBena obcnenoBaHmne onbiTa rocygapcTs B obnacTu
MCNonb30oBaHMsA 1 peanusauun Tunosbix nosoxeHun. OT4yeT onyGrnmMKoBaH B Ka4ecTBe
aokymeHta BOUC WIPO/GRTKF/IC/3/10.

[KoHeLl npunoXeHns n ookymeHTa]



