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1. Convened by the Director General of the World Intellectual Property Organization (“WIPO”), the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (“the Committee” or “the IGC”) held its Thirty-Seventh Session (“IGC 37”) in Geneva, from August 27 to 31, 2018.  

2. The following States were represented:  Albania, Algeria, Argentina, Australia, Austria, Belarus, Benin, Bolivia (Plurinational State of), Bosnia and Herzegovina, Brazil, Bulgaria, Cambodia, Canada, Chile, China, Colombia, Costa Rica, Côte d’Ivoire, Croatia, Denmark, Democratic People’s Republic of Korea, Ecuador, Egypt, El Salvador, Eswatini, Ethiopia, Finland, France, the Former Yugoslav Republic of Macedonia, Gabon, Georgia, Germany, Ghana, Greece, Guatemala, Holy See, Honduras, Hungary, India, Indonesia, Iran (Islamic Republic of), Iraq, Italy, Jamaica, Japan, Kazakhstan, Kenya, Kuwait, Latvia, Lebanon, Lithuania, Malaysia, Malawi, Mexico, Mongolia, Morocco, Nepal, Netherland, Nicaragua, Niger, Nigeria, Oman, Pakistan, Panama, Paraguay, Philippines, Poland, Portugal, Republic of Korea, Republic of Moldova, Romania, Russian Federation, Saudi Arabia, Senegal, Slovakia, South Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland, Thailand, Togo, Trinidad and Tobago, Tunisia, Uganda, Ukraine, United Arab Emirates, United Kingdom, United States of America, Venezuela (Bolivarian Republic of), Viet Nam, Yemen, Zambia and Zimbabwe (95).  The European Union (“the EU”) and its Member States were also represented as a member of the Committee.

3. The Permanent Observer Mission of Palestine participated in the meeting in an observer capacity.  

4. The following intergovernmental organizations (“IGOs”) took part as observers:  Patent Office of the Cooperation Council for the Arab States of the Gulf (GCC Patent Office);  and South Centre (SC) (2).

5. Representatives of the following non-governmental organizations (“NGOs”) took part as observers:  Arts Law Centre of Australia;  Assembly of Armenians of Western Armenia;  Assembly of First Nations;  Civil Society Coalition (CSC);  Comisión Jurídica para el Autodesarrollo de los Pueblos Originarios Andinos (CAPAJ);  CropLife International (CROPLIFE);  Foundation for Aboriginal and Islander Research Action (FAIRA);  France Freedoms - Danielle Mitterrand Foundation;  Health and Environment Program (HEP);  Indigenous Information Network (IIN);  Indian Movement - Tupaj Amaru;  Indigenous Peoples’ Center for Documentation, Research and Information (Docip);  International Indian Treaty Council (IITC);  International Federation of Pharmaceutical Manufacturers Associations (IFPMA);  International Law Association (ILA);  International Trade Center for Development (CECIDE);  International Trademark Association (INTA);  Knowledge Ecology International, Inc. (KEI);  MALOCA Internationale;  MARQUES - The Association of European Trademark Owners;  Native American Rights Fund (NARF);  SAAMI Council;  Tebtebba Foundation - Indigenous Peoples’ International Centre for Policy Research and Education;  Traditions for Tomorrow;  and World Trade Institute (WTI) (25).

6. The list of participants is annexed to this report.  

7. Document WIPO/GRTKF/IC/37/INF/2 provided an overview of the documents distributed for IGC 37.

8. The Secretariat noted the interventions made, and the proceedings of the session were communicated and recorded on webcast.  This report summarizes the discussions and provides the essence of interventions, without reflecting all the observations made in detail or necessarily following the chronological order of interventions.

9. Mr. Wend Wendland of WIPO was Secretary to IGC 37.

AGENDA ITEM 1:  OPENING OF THE SESSION

10. The IGC Chair, Mr. Ian Goss, opened the session and invited the Assistant Director General to take the floor. 

11. The Assistant Director General, Mr. Minelik Alemu Getahun, on behalf of the Director General, Mr. Francis Gurry, delivered opening remarks.  He recalled the IGC’s mandate adopted by the General Assembly (“GA”) in October 2017 and the agreement reached on the work program for the biennium.  He recognized the preparatory work that the Chair had done in collaboration with the two Vice‑Chairs.  He acknowledged the effort done by the Regional Coordinators (“RCs”) and all Member States during the preparatory process in providing guidance.  IGC 37 was the first session under the renewed mandate to address traditional knowledge (“TK”) and traditional cultural expressions (“TCEs”).  According to the mandate, IGC 37 should undertake negotiations on TK/TCEs with a focus on addressing unresolved and cross‑cutting issues and considering options for a draft legal instrument(s).  He recalled that delegations at IGC 32 in December 2016 had reviewed an indicative list of outstanding pending issues on TK in advance of their work on draft articles on an international legal instrument for the protection of TK and that delegations at IGC 34 in June 2017 had reviewed an indicative list of outstanding and pending issues on TCEs in advance of their work on draft articles on an international legal instrument for the protection of TCEs.  The texts of the draft articles were included in documents WIPO/GRTKF/IC/37/4 and WIPO/GRTKF/IC/37/5 on TK and TCEs, respectively.  Much work was needed by negotiators to create further convergence on unresolved issues.  The IGC’s mandate requested the Secretariat to update the 2008 Draft Gap Analyses (available as documents WIPO/GRTKF/IC/37/6 and WIPO/GRTKF/IC/37/7, on TK and TCEs, respectively).  The mandate also requested the Secretariat to produce a “Report on the Compilation of Materials on Databases Relating to Genetic Resources and Associated Traditional Knowledge” (WIPO/GRTKF/IC/37/8 Rev.) and a “Report on the Compilation of Materials on Disclosure Regimes Relating to Genetic Resources and Associated Traditional Knowledge” (WIPO/GRTKF/IC/37/9).  He called upon all delegates to show flexibility and pragmatism and urged them to make extra efforts in the spirit of compromise.  He acknowledged the contributions that the representatives of indigenous peoples and local communities (“IPLCs”) made to the process and their wish to participate as directly and effectively as possible.  It was unfortunate that the WIPO Voluntary Fund had run out of money.  It had not been possible to fund participants at that session.  He reminded delegations of the need to ensure the participation of IPLCs within the IGC’s negotiations and the importance of the Fund in facilitating that.  The theme for the Indigenous Panel was “The Differences and/or Similarities between Intellectual Property Protection of Traditional Knowledge and Traditional Cultural Expressions – Indigenous Peoples’ and Local Communities’ Perspectives”.  He welcomed the three speakers, Ms. Lucy Mulenkei, Executive Director, Indigenous Information Network (IIN), Kenya, Mr. Mattias Åhrén, Professor, UiT-The Arctic University of Norway, Norway, and Ms. Patricia Adjei, First Nations Arts and Culture Practice Director, Australia Council for the Arts, Australia.

12. The Chair said that IGC 36 had been a very extensive and heavy session.  He hoped to put back together the plate that had been broken at IGC 36 and wished it would be more beautiful than before.  He thanked the Vice‑Chairs, Mr. Jukka Liedes and Mr. Chery Faizal Sidharta, for their assistance, support and valuable contributions.  They worked together as a team, and he took their advice and considered their views.  He was very ably assisted by the Secretariat, which did a significant amount of work behind the scenes, including updating the Gap Analyses for the IGC’s review.  He had consulted with RCs in advance of the session and he thanked them for their support and constructive guidance.  He trusted that they would help build a constructive working atmosphere for IGC 37.  The session was on live webcast on the WIPO website, which further improved openness and inclusiveness.  All participants were required to comply with the WIPO General Rules of Procedure and the meeting was to be conducted in the spirit of constructive debate and discussion which all participants were to take part in with due respect for the order, fairness and decorum governing the meeting.  As the Chair, he reserved the right, where applicable, to call to order any participant that might fail to observe the WIPO General Rules of Procedure and the usual rules of good conduct or whose statements were not relevant to the issue.  Under Agenda Item 2, opening statements of three minutes would be allowed by regional groups, the EU, the Like-Minded Countries and the Indigenous Caucus.  Any other opening statements could be handed to the Secretariat in writing or sent by email to grtkf@wipo.int.  They would be reflected in the report as in past sessions.  Observers’ statements and proposals would be interspersed with Member States’ statements as in the past.  Member States and observers were strongly encouraged to interact with each other informally as that increased the chance that Member States would be aware of and perhaps support observers’ proposals.  He acknowledged the importance and value of the indigenous representatives as well as other key stakeholders, such as representatives of industry and civil society.  The IGC should reach an agreed decision on each agenda item as it went along.  Each decision would be gaveled at the end of each agenda item.  On Friday, August 31, 2018, the decisions as already agreed would be circulated or read out for formal confirmation by the IGC.  The report of the session would be prepared after the session and circulated to all delegations for comment.  It would be presented in all six languages for adoption at IGC 38 in December 2018.  He asked that any statement made during the session be sent to grtkf@wipo.int to assist the Secretariat in finalizing the report.  He recalled that due to the short time period between IGCs 36 and 37, as agreed at IGC 36, the report of the IGC 36 would be adopted at IGC 38 in December.

AGENDA ITEM 2:  ADOPTION OF THE AGENDA

Decision on Agenda Item 2:

13. The Chair submitted the draft agenda circulated as WIPO/GRTKF/IC/37/1 Prov. 2 for adoption and it was adopted.  

14. The Chair opened the floor for opening statements.  [Note from the Secretariat:  Many delegations which took the floor for the first time congratulated and thanked the Chair, the Vice‑Chairs and the Secretariat and expressed their gratitude for the preparation of the session and of the documents.]

15. The Delegation of Indonesia, speaking on behalf of the Asia and the Pacific Group (“APG”), said that the Asian region was characterized by growth, diversity and progress.  It supported the working methodology and the work program proposed by the Chair.  With regard to the draft articles on TK and TCEs, it favored discussions on the core issues in order to arrive at common landing zones, namely on the issues of objectives, beneficiaries, subject matter, scope of protection and exceptions and limitations.  How one defined TK and TCEs would lay down the foundation of the IGC’s work.  Most of the members of the APG believed that the definition of TK/TCEs should be inclusive and capture the unique characteristics of TCEs and TK and should be a comprehensive definition that could not require separate eligibility criteria.  Most members were in favor of a differential level of protection for TK and TCEs and believed such an approach offered an opportunity to reflect the balance referred to in the IGC’s mandate and the relationship with the public domain, as well as balance in the rights and interests of owners, users and the wider public interest.  However, some members of the APG had a different position.  Establishing a level of rights based on the characteristics of TK and TCEs should be a way forward towards narrowing the existing gaps with the ultimate objective of reaching agreement on international instruments, which would ensure their balanced and effective protection in addition to the protection of genetic resources (“GRs”) and associated TK.  On the issue of beneficiaries, it agreed that the main beneficiaries of the instrument were IPLCs.  Some members had a different position;  however most of the members were of the view that it was pertinent to address the role of other beneficiaries in accordance with national law, as there were certain circumstances in which TK or TCEs could not be specifically attributable to a particular community.  On the scope of protection, most of the APG was in favor of providing maximal protection, depending on the nature or characteristics of TK and TCEs.  That offered an opportunity to reflect the balance referred to in the mandate and the relationship with the public domain, as well as the rights and interests of owners and users; yet some members had a different position.  On exceptions and limitations, it was of fundamental importance to ensure that the provisions should be considered in a balanced way between the specific situations of each Member State and the substantive interests of TK and TCEs holders.  Given differing national circumstances, there should be flexibility for Member States to decide on appropriate limitations and exceptions.  Some members had a different position, but most of the members of the APG reiterated there was a need for a legally binding instrument.  It remained committed to engaging constructively in negotiating a mutually acceptable outcome.  It was hopeful that the discussions in the session would lead to visible progress in the IGC’s work.    

16. The Delegation of El Salvador, speaking on behalf of the Group of Latin American and Caribbean Countries (“GRULAC”), supported the methodology for the meeting.  It reiterated its interest in advancing the work of the IGC, with a view to obtaining effective and balanced protection of GRs, TK and TCEs, as reflected in the mandate.  For the first time, the IGC would deal simultaneously with two issues, namely TK and TCEs, which until then had been addressed separately.  That new approach presented a challenge that had to be addressed with openness and flexibility from Member States, to achieve agreements on cross-cutting issues and thus leave solid foundations for the road ahead in the biennium, with a view to achieving a text(s) that represented a balance between the interests of users and holders of TK and TCEs.  It was important that, during the session, enough time be allocated to possible recommendations to the 2018 GA.  It was confident that under the Chair’s leadership, that issue would be addressed well in advance and the time would be allowed for informal discussions if necessary.  It was grateful for the participation of IPLCs, who contributed in an important way with information about their experiences and views.  It hoped that IGC 37 would be productive and invited all Member States to be flexible and constructive.

17. The Delegation of Morocco, speaking on behalf the African Group, said that TK and TCEs helped to empower communities and nations worldwide.  Developing countries, in particular those in the African Group, were therefore strongly attached to those topics.  They had engaged actively and constructively in the discussions over the years.  An international legally binding instrument had to be put in place to ensure that TCEs, TK and GRs were effectively protected, as they were still easily misappropriated because no such instrument was in force.  The appeal for TCEs and TK to be protected was tantamount to an appeal to improve the current IP system in order to make it more inclusive by incorporating other knowledge systems, thus enriching the existing IP system and enhancing its transparency and effectiveness.  Pursuant to the new mandate, the IGC would continue to expedite its work in order to reach an agreement on one or more international legal instruments that would effectively protect TK and TCEs.  Against that background, Member States should reaffirm their good faith in pursuing the ongoing negotiations by displaying full and open commitment to accomplishing the IGC’s mandate.  As a result, the IGC should, at the end of the 2018/2019 biennium, take a decision to finish the work that had long been in progress by convening a diplomatic conference.  There were cross-cutting issues in the draft articles on TK and TCEs, and the Chairs’ Information Note, proposing cross-cutting matters for discussion, was a useful contribution.  It hoped that the cross-cutting exercise would help build consistency in the treatment of similar concepts, and it remained open to a process designed to ensure that both texts would achieve significant maturity with a view to concluding the ongoing work and convening a diplomatic conference at an earliest date.  With regard to the establishment of an ad hoc expert group, the ad hoc expert group on GRs had proven its worth, because it had expedited the IGC’s work on GRs in terms of substance.  Accordingly, while supporting the establishment of an expert group for issues relating to TK and TCEs, it remained aware that good faith, flexibility, pragmatism and constructive commitment were principles that had to prevail during the remaining four sessions of the 2018/2019 biennium.  Political will was of the essence in the process.  With regard to Agenda Item 7, the IGC was requested to submit to the 2018 GA a factual report, together with the most recent texts available on its work, and recommendations.  The IGC had to, therefore, devote sufficient time to discussing that agenda item, which deserved particular attention, given the progress achieved at IGCs 35 and 36.  Owing to the major accomplishments made, it hoped that the IGC would make great strides forwards.  During a negotiation process, a compromise could be achieved only through constructive debate and commitment by all.  It reaffirmed its determination to participate in fruitful debates and to contribute effectively and constructively so that IGC 37 would be crowned with the success for which it yearned.

18. The Delegation of Switzerland, speaking on behalf of Group B, said it was confident that the IGC would continue to make progress under the Chair’s leadership on the two remaining subjects, namely TK and TCEs, in the framework of the IGC’s mandate.  It acknowledged the progress made by the IGC.  More work needed to be done to narrow existing gaps to reach a common understanding on core issues.  It reiterated its firm belief that protection should be designed in a manner that both supported innovation and creativity and recognized the unique nature and importance of those three subjects.  IGC 37 was the first session under the mandate and work program for the 2018‑2019 biennium focusing on TK and TCEs.  It took note of the possibility foreseen in the work program to address TK and TCEs together at the upcoming four sessions.  As there were some overlapping aspects to those two subjects, that should lead to an efficient use of time.  It was critical that the IGC make meaningful advancements, using sound working methods, supported by an evidence‑based and inclusive approach that took into account contributions of all Member States.  Consistent with its mandate, the IGC should build on the existing work with a focus on narrowing gaps and reaching a common understanding on core issues in a manner that included discussions in a broader context and of the practical application and implications of proposals.  The Updated Draft Gap Analyses showed that the variety of IP tools that already existed provided useful protection for certain forms or types of TK and TCEs.  It welcomed the Secretariat’s compilations of materials on database and disclosure regimes, which would help enhance the IGC’s work.  It looked forward to the active participation of IPLCs as well as other stakeholders.  It acknowledged the valuable and essential role of all stakeholders for the work of the IGC.  It remained committed to contributing constructively towards achieving mutually acceptable results.  

19. The Delegation of Lithuania, speaking on behalf of the Central European and Baltic States Group (“CEBS Group”), said that at IGCs 35 and 36, the IGC had held meaningful discussions on GRs.  It looked forward to actively engaging in discussions on the two remaining subject matters, namely TK and TCEs.  It found the Chair’s Information Note very useful, particularly to look at cross-cutting issues, and said the Updated Draft Gap Analyses would serve as sources of reference in future discussions.  It paid great importance to well-balanced IP protection regimes, which stimulate innovation and creativity and supported economic and social development as well as welfare of all groups of populations.  It favored an evidence‑based approach.  It was important to draw lessons from the experience and discussions that had taken place in various Member States while elaborating their national legislation for the protection of TCEs and TK.  Such crucial aspects as legal certainty, economic, social and cultural impacts, should be carefully considered before reaching an agreement on any particular outcome.  Therefore, it thanked the Delegation of the EU, on behalf of the EU and its Member States, for re-tabling its proposals for studies on TK and TCEs that aimed to analyze the existing legislation in relation to TK and TCEs.  As to the most appropriate working method for the remaining four IGC sessions under the mandate, it trusted the Chair’s intuition.  However, it recognized the limitations of certain restricted formats, such as the ad hoc expert group.  It thus favored more inclusive and open formats.  Though the mandate allowed for cross‑cutting discussions during all remaining four sessions, in fact, in the majority of the CEBS Group, TK and TCEs were dealt with by different institutions and by different experts.  It was important for the Group to know in advance of the particular IGC session if and when matters of substance relevant to the specific topic would be discussed so as to ensure the participation of competent experts.  It welcomed the continuous engagement of IPLCs as well as of other stakeholders in the work of the IGC, and would pay the greatest attention to their contributions.  It assured of its positive, constructive and realistic engagement in the IGC’s work.    

20. The Delegation of China said it had always supported the IGC’s work in the hope of achieving substantive results and reaching international binding instruments on the protection of TK, TCEs and GRs as soon as possible.  In recognizing some overlaps between TK and TCEs, it would like to have further discussions and information sharing on many unsolved and cross‑cutting problems under these issues.  It attached great importance to protecting TCEs.  In September 2014, the Draft Provisional Regulations on Copyright Protection of Folk Literary and Artistic Works had been drafted after soliciting public comments.  Further research was being conducted to improve the Regulations.  However, it should also be noted that TK and TCEs were different with featured characteristics, which required adequate consideration while discussing.  For example, regarding the issue of beneficiaries, the Delegation believed that different situations of different countries and regions should be taken into due consideration, so as to provide sufficient protection for proper subject matters.  It believed that the methodology proposed by the Chair would help to generate great results for this meeting.  It would engage in the discussion in an active and practical manner, with a view to reaching consensus and achieving fruitful results. 

21. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that IGC 36 had made some positive advances and it commended the spirit of cooperation at the session, to which it endeavored to contribute.  It recalled with disappointment that the Rev. 2 document could not be accepted by all IGC participants as a basis for future work on GRs.  Following its work program, the IGC would proceed to discuss the other two topics that were of equal importance to its work.  It remained committed to making further progress in all three areas of discussion in the IGC.  It hoped to pave the way towards mutually acceptable outcomes at IGC 37.  Rev. 2 from IGC 32 containing Draft Articles on TK and Rev. 2 from IGC 34 containing Draft Articles on TCEs had both been transmitted to IGC 37 as a basis for further discussion (as documents WIPO/GRTKF/IC/37/4 and WIPO/GRTKF/IC/37/5, respectively).  Despite the improvement made at previous sessions, there were still considerable gaps among diverging options in most articles.  The IGC should try to focus discussions on realistic and achievable outcomes to reap tangible results.  In accordance with the IGC’s work program for the biennium, it had come prepared to discuss TK/TCEs with a focus on addressing unresolved and cross-cutting issues and considering options for a draft legal instrument(s).  Regarding methodology, transparency and inclusiveness remained a priority.  It welcomed that the current IGC’s mandate placed the evidence-based approach at the heart of its methodology.  It looked forward to using the various possibilities provided for in the mandate.  It recalled that it had previously submitted two proposals for the IGC to consider:  the proposal for a study relating to TCEs (previously document WIPO/GRTKF/IC/33/6 and re-issued as document WIPO/GRTKF/IC/37/11) and the proposal for a study relating to TK (previously document WIPO/GRTKF/IC/32/9 and re-issued as document WIPO/GRTKF/IC/37/10).  It was crucial to have mutual understanding about how the IP system could, or could not, assist in serving the interests of the holders of TK and TCEs.  It looked forward to the introduction of the Updated Draft Gap Analyses by the Secretariat.  It looked forward to participating constructively in discussing TK and TCEs.

22. The Delegation of Indonesia, speaking on behalf of the Like‑Minded Countries (“the LMCs”), said the issue faced by the IGC was important, not only for all Member States but also more importantly for the IPLCs that had developed and generated tradition-based knowledge and innovation long before the modern IP system had first been in place.  All members of the IGC were both users and holders of GRs, TK and TCEs.  All communities had the right to maintain, control, protect and develop IP over their cultural heritage.  The IGC needed to push for a greater recognition of both economic and moral rights in traditional and cultural heritage, including TK, TCEs and GRs.  Progress had been made relating to GRs at IGCs 35 and 36.  It was confident that IGC 37 and future sessions would progress as well.  It hoped to see respect for and full commitment to the process in order to achieve progress.  TK and TCEs were products of human minds and ideas that interacted with culture and society and deserved protection.  That was in line with the mission of WIPO to create a fair and balanced global IP system for everyone, including IPLCs, as well as national and cultural expressions that were unique and close to the characters and identity of different nations.  Unfortunately, TK and TCEs had been used without authorization or any benefit-sharing.  It urged members to finalize the two texts on TK and TCEs.  Discussions had to focus on the most important aspects of the cross‑cutting issues.  The IGC had to minimize distractions and use its valuable time efficiently by not following discussion on issues where positions were already well laid out and understood by all participants.  On the issue of beneficiaries, there was no dispute that the main beneficiaries of the instrument were IPLCs.  Yet there were certain circumstances in which TK and TCEs could not be attributable to any community, when TK and TCEs were not specifically confined to an IPLC or it was not possible to identify the community that had generated them.  Under those circumstances, the provision on beneficiaries should address that concern and include other beneficiaries.  Furthermore, discussions on beneficiaries had to be closely related to those on the administration of rights in order to reach a common understanding.   With regard to the scope of protection, there seemed to be converging views that emphasized the need to safeguard the economic and moral interests of the beneficiaries.  For that purpose, the IGC had to determine standards or levels of rights, for both TK and TCEs, based on their nature and characteristics and on the types of use.  In that regard, it recommended continuing the discussions on that cross‑cutting issue.  Regarding exceptions and limitations, it was essential to ensure that those provisions were not too extensive so as not to compromise the scope of protection.  Noting the importance of effective protection of TK, GRs and TCEs, the IGC should take the next step of convening a diplomatic conference on GRs, TK, and TCEs.  At the conclusion of IGC 37, the IGC would have completed half of its work program under the mandate for 2018‑2019 biennium.  Noting the significant progress achieved in particular on the GRs text at IGCs 35 and 36, it was optimistic to soon reach the finish line and the IGC should show political commitment.  It hoped that the IGC would be able to come up with recommendations to the GA that would guide its future work and indicate how it should move forward on the GRs text, based on the progress made under the mandate.  It preferred to discuss Agenda Item 7 as early as possible and in an informal, open and transparent manner.  The IGC should guide the GA for a work program that outlined key deliverables for future work, including especially the possibility of convening a diplomatic conference on GRs.  It expressed its confidence in the Chair and Vice‑Chairs in guiding the discussion to make progress.    

23. The representative of NARF, speaking on behalf of the Indigenous Caucus, highlighted some of the fundamental concepts in the process.  Pursuant to the UN Declaration on the Rights of Indigenous Peoples (“UNDRIP”), the International Labour Organization Convention No. 169 and other international, domestic and indigenous instruments, indigenous peoples enjoyed peoplehood and self‑determination, and the right to maintain indigenous cosmologies and life ways.  Member States had widespread commitments, including treaties, to recognize and respect indigenous peoples’ rights, as recently advised by the UN Expert Mechanism on the Rights of Indigenous Peoples:  “in the negotiation and drafting of these instruments, WIPO and Member States should reference the UNDRIP, and especially the norm of free, prior, and informed consent, with respect to the ownership, use, and protection of indigenous peoples’ intellectual property and other resources.”  Concerning the scope of protection being negotiated in those instruments, the tiered approach could be helpful as it nuanced the different types of TK/TCEs and the levels of protection according to each type.  However, the concept of “balance” worked against their fundamental rights.  The use and protection of TK/TCEs required a very different understanding of balance in which the physical, mental, emotional and spiritual aspects had to achieve balance.  Given that understanding, balance as expressed by Member States was actually imbalance in those negotiations.  Balance could not be achieved through inequity, legitimatizing past misappropriation, or where balance was not appropriate or proportional.  He could not agree on any of those instruments until everything was agreed upon.  He reminded Member States that the legitimacy of that process in the eyes of indigenous peoples and the world depended in large part on the full and effective participation of indigenous peoples.  He continued to call upon Member States and WIPO to support the Voluntary Fund, which was depleted, in order to ensure continued participation of indigenous peoples.  He thanked those states that had contributed in the past.  To those countries presently considering the funding of case studies, he believed the money would be better spent by ensuring indigenous peoples’ participation.  It supported those states that believed that the GA should reconsider its earlier decision and include funding from the core funding of WIPO to support their participation.  He sincerely hoped that the days in which their fundamental rights would be negotiated without their full consent were a thing of the past.  He looked forward to a productive set of negotiations.   

24. [Note from the Secretariat:  the following opening statements were submitted to the Secretariat in writing only.]  The Delegation of Japan said that the IGC had made good progress so far under its work program.  Nevertheless, even after many years of discussion, the IGC had not been able to find a common understanding on the fundamental issues, namely, the policy objectives, beneficiaries, subject matter, and definition of misappropriation.  In addition, many gaps still remained in terms of the Member States’ understanding on those issues.  Sharing domestic experiences and practices was useful for everyone to gain a better understanding on those issues.  In fact, IGC 36 had been able to hold valuable discussions based on presentations given by some Member States.  Therefore, it was critical for the IGC to hold discussions using sound working methods, supported by an evidence-based and inclusive approach that took into account the contributions of all Member States.  Regarding TK, IGC 37 should focus on finding the importance of preventing the erroneous granting of patents.  That could be done by establishing and utilizing databases stored with non-secret TK.  In that context, the Delegation of Japan, together with the Delegations of Canada, the Republic of Korea, and the United States of America (“USA”), had resubmitted the document titled “Joint Recommendation on the Use of Databases for the Defensive Protection of Genetic Resources and Traditional Knowledge Associated with Genetic Resources.”  The discussion on that recommendation could complement and even facilitate the text-based negotiations.  Sharing concrete examples of national experiences and practices on TCEs could help draw a line between “traditional” cultural expressions on the one hand and “contemporary” cultural expressions on the other.  It supported the proposals made by the Delegation of the EU, on behalf of the EU and its Member States.  That kind of studies could complement and facilitate the text-based negotiations.  It stood ready to engage at IGC 37 with a constructive spirit. 

25. The Delegation of Nigeria aligned itself with the statement delivered by the Delegation of Morocco, on behalf of the African Group.  It was committed to working together with all stakeholders to ensure that the IGC would build upon the progress made in the textual work of the past two sessions.  As it was the first deliberation on TK/TCEs in the biennium, it was an opportunity to bridge the gap on those conceptual issues that had posed immense difficulties in the course of the negotiations.  A rights-based approach remained critical for the effective protection of TK/TCEs.  It emphasized the need to focus on closing existing gaps and therefore encouraged the flexibility and good faith approach of all participants.  It supported the value of Ad Hoc Expert Groups to progress negotiations in the IGC.  Such groups had proven helpful in narrowing gaps and building trust among delegates.  While balanced regional representation in the group was a given, it was open to exploring the inclusion of other relevant stakeholders that served to enhance the process.  On Agenda Item 7, it saw the merit in making a factual report to the GA that reflected the most recent documents of the IGC leading up to the GA.  It hoped that IGC 37 would agree, in principle, on the nature of such a report and its recommendation(s) to the GA.  In that context, sufficient progress had been made in the IGC negotiations, in particular with the GRs text, to make meaningful recommendation(s) to the GA.

26. The Delegation of the Republic of Korea believed in the importance of protecting TK and TCEs, but their protection should be designed in a manner that did not create adverse effects on innovation and creativity.  Regarding the definition or scope of TK and TCEs, the treatment of those that were publicly available or in the public domain was very important.  The definition had to be concise and clear-cut to prevent future ambiguous interpretation in the process of implementation because those were closely related to the subject matter, limitations and exceptions, and the level of protection.  TK and TCEs that belonged to the public, i.e. in the “public domain” and those used in areas of public health and welfare, should be considered under an exception clause.  As to TK databases, building and utilizing databases was a very efficient way to prevent erroneously granted patents or a means of protecting TK.  The database in the Republic of Korea contained vast amount of published information, and had been used very successfully as prior art documents for patent examination as well as other purposes.  Further discussion over the scope of information, security measures, and access control would provide a better idea to improve the usefulness of database.  With regard to the disclosure requirement, when it came to the process of granting rights for inventions, it was worried that, due to the legal uncertainties caused by the obligations of disclosure, people might ultimately avoid utilizing patent systems, and instead bypass IP regimes altogether.  Regarding the form of the outcome of the IGC, it preferred non-legally binding instruments from the perspective that the many issues discussed in the IGC had to be under the private domain.  Securing rights for providing parties and user parties could also be achieved through other means outside of the patent system, such as private contracts, rather than by revoking rights or imposing sanctions through the office.  In that context, it was necessary to have deep discussions, giving consideration to users’ opinions and the potential ripple effect on industry and other related areas.

27. The Chair recalled the objective of the IGC’s work as detailed in the mandate.  Three tasks laid before IGC 37: (1) to undertake negotiations on TK/TCEs with a focus on addressing unresolved and cross‑cutting issues and consider options for a draft legal instrument(s);  (2) to consider possible recommendations to the 2018 GA, and;  (3) to consider the establishment of an Ad Hoc Expert Group.  In relation to the first task, IGC 37 was the first of four meetings on TK and TCEs.  At the end of the week, the IGC would need to consider the focus for IGC 38, based on the progress made.  He referred to the Chair’s Information Note, which had been prepared by him and was without prejudice to any Member States’ position.  It had no status and was simply provided for reflection.  There were also the Updated Draft Gap Analyses and the documents presented by a number of Member States for consideration by the IGC, which would be introduced later on.  Concerning the methodology, he had briefed the RCs and interested Member States and had issued a paper on the working method, where he advised a non-exhaustive list of cross‑cutting issues to be focused on.  Should the IGC complete its work on cross‑cutting issues, focus would then be on issues specific to the protection of TK.  He had also included a proposal for an Ad Hoc Expert Group before IGC 38.  That proposal replicated the proposal discussed at IGC 35 and he invited members to review it.  Regarding Agenda Item 7, he would open the item for statements only, and determine next steps based on the statements made, i.e., whether to move into an informal consultation process or to have further plenary discussions.  At the end of IGC 36, there was a general agreement around the approach and methodology used, notwithstanding the number of participants at the contact groups.  He had asked the RCs for any feedback on the methodology, and as he had received none and as reflected by the statements of the regional groups, he understood that the methodology was agreed.  Transparency and inclusiveness should guide the IGC’s work.  The plenary was the decision-making body.  Members should, as far as practical, conduct negotiations in a respectful and open manner, particularly when discussions challenged long-held views.  Negotiations should be conducted in good faith and balance the interests of Member States and key stakeholders.  In accord with the mandate, the IGC should focus on narrowing existing gaps on unresolved issues, but not enlarge the number of options.  The IGC had to find some common understanding to reach compromise.  In terms of revisions of the consolidated working documents, it was important to protect the integrity of Member States’ positions.  Without clarity of positions, the IGC could not take the next step in finding solutions that bridged the different positions.  Members should present their proposals and suggestions for consideration with a clear explanation of how they would enhance the text.  He intended to continue with the use of plenary, informals and contact groups with the aim of developing two revised working documents.  Observers could make interventions but they had to be supported by a Member State.  Any new proposals put forward by the Facilitators also had to be supported by a Member State.  The Facilitators, Mr. Paul Kuruk from Ghana and Ms. Lilyclaire Bellamy from Jamaica, worked in their personal capacity.  Their role was to capture interventions and produce a text, which brought the negotiation forward, in particular by narrowing gaps and merging similar concepts and ideas.  Regarding informals and contact groups, if established, the Indigenous Caucus, as in past practice, would participate in both.  The final revision would only be corrected for errors or omissions, with additional interventions placed on the record.  The consolidated working documents had no status until the plenary agreed that they were appropriate documents to go forward to IGC 38.  He recognized the concerns raised regarding the working method, especially regarding ensuring that proposals were accurately included in the revised text.  The Facilitators read all the transcripts and tried to meet everyone’s needs.  If a Member State wanted its verbatim text included, the Facilitators would did that.  He would attempt to provide sufficient time for discussion in plenary.  

AGENDA ITEM 3:  ACCREDITATION OF CERTAIN ORGANIZATIONS

Decision on Agenda Item 3:

28. The Committee unanimously approved the accreditation of the following nine organizations as ad hoc observers:  Cross River Biodiversity, Marine Protection and Conservation (CRBMPC);  ILEX-Acción Jurídica;  Indo-OIC Islamic Chamber of Commerce and Industry (IICCI);  Inspiración Colombia;  Red Mujeres Indígenas sobre Biodiversidad (RMIB);  Regroupement des mamans de kamituga (REMAK);  San Youth Network;  University of Rosario;  and Union des peuples autochtones pour le réveil au développement (UPARED).




AGENDA ITEM 4:  PARTICIPATION OF INDIGENOUS AND LOCAL COMMUNITIES

29. The Chair said that the Voluntary Fund was depleted.  He called upon delegations to consult internally and contribute to the Fund.  It had already been stated how important that Fund was to the credibility of the IGC, which had repeatedly committed itself to supporting indigenous participation.  The IGC had to ensure that observers were present in order to understand their perspective.  He drew attention to document WIPO/GRTKF/IC/37/INF/4, which provided information on the current state of contributions and applications for support.  He requested the Vice‑Chair, Mr. Chery Faizal Sidharta to take the responsibility of chairing the Advisory Board.  The outcomes of the Advisory Board’s deliberations would be reported in document WIPO/GRTKF/IC/37/INF/6.  He urged members to seek opportunities to replenish the Fund.  He mentioned the Indigenous Caucus’s idea of proposing to the 2018 GA that the IGC use the WIPO budget to fund indigenous participation.  That idea needed one Member State support to go forward.  All recommendations to the GA would need consensus across the Member States.

30. The representative of Tupaj Amaru stated that there was no UN regulation or procedure to exclude certain participants from a meeting.  The GA had recommended taking into account all indigenous peoples’ substantive contributions.  Indigenous peoples had been trying for years and nothing had been achieved.  He was opposed to funding international organizations, which had never contributed anything to the IGC, through the Voluntary Fund. 

31. [Note from the Secretariat]:  The Indigenous Panel at IGC 37 addressed the following topic:  “The Differences and/or Similarities between Intellectual Property Protection of Traditional Knowledge and Traditional Cultural Expressions – Indigenous Peoples’ and Local Communities’ Perspectives.”  The three panelists were:  Ms. Lucy Mulenkei, Executive Director, Indigenous Information Network (IIN), Kenya, Mr. Mattias Åhrén, Professor, UiT-The Arctic University of Norway, Norway, and Ms. Patricia Adjei, First Nations Arts and Culture Practice Director, Australia Council for the Arts, Australia.  The Chair of the Panel was Mr. Preston Hardison from the Tebtebba Foundation.  The presentations were made according to the program (WIPO/GRTKF/IC/37/INF/5) and are available on the TK website as received.  The Chair of the Panel submitted a written report on the Panel to the WIPO Secretariat which is reproduced, as summarized, below:  

“Ms. Patricia Adjei introduced the work of the Australia Council as an Australian Government agency for arts funding.  She also introduced the indigenous art protocols, which included nine principles for respecting TK and TCEs.  She highlighted the differences in the IP law and customary law on TK and TCEs.  TCEs and TK should be protected as a right of culture and protected as long as they were relevant to that particular indigenous community.  The term of protection should be unlimited.  The TCEs should be protected and maintained by indigenous peoples as a collective right, such as Law No. 20 on the Special System for the Collective Intellectual Property Rights of Indigenous Peoples for the Protection and Defense of their Cultural Identity and their Traditional Knowledge in Panama.  Regarding exceptions and limitations, the current text was problematic as exceptions and limitations could lead to potential further misappropriation or misuse of TCEs and TK.  Exceptions should be limited, defined and formulated in compliance with IPLCs’ consent and consultations.  She believed that it was important to recognize customary laws of IPLCs to assist in the development of international instruments.  She also emphasized the importance of the participation of IPLCs in the IGC. 

Mr. Mattias Åhrén suggested that the objective of the international instrument must be reasonably be guided by the situation without instrument(s), noting that IP sought appropriate balance between rights of creators, and interest of access by public.  Beneficiaries should be those who created TK and TCEs.  Other stakeholders’ interests could be addressed through ‘Administration of rights’ provisions.  Eligibility for protection was somehow defined by beneficiaries.  He believed that TK and TCEs were those that had been created by the beneficiaries in a traditional or cultural context.  Regarding exceptions and limitations, he stated that possible concerns with regard to access could be addressed.  He also briefly talked about the Terra Nullius Doctrine and the notion of the public domain. 

Ms. Lucy Mulenkei pointed out that sacred and/or secret TK and TCEs needed to be treated differently.  It was important to ensure the full and effective participation of IPLCs when their TK and TCEs were used.  Some protocols and guidelines on this had been developed slowly in Africa.  It was also very important to ensure the participation of IPLCs in the IGC process.  The negotiation in the IGC should also take in account other international instruments and processes, such as UNDRIP, the Convention on Biological Diversity, and the work of the UN Permanent Forum.  At the same time, there was a need for awareness raising and capacity-building activities.  She called upon Member States to contribute to the Voluntary Fund so that more IPLCs could participate in the IGC and discuss the critical issues that were important for IPLCs.”

32.  [Note from the Secretariat]:  The Advisory Board of the WIPO Voluntary Fund met on August 29, 2018 to select and nominate a number of participants representing indigenous and local communities to receive funding for their participation at the next session of the IGC.  The Board’s recommendations were reported in document WIPO/GRTKF/IC/37/INF/6 which was issued before the end of the session.

33. The Chair called upon delegations to consult internally and contribute to the Fund.  The importance of the Fund for the credibility of the IGC could not be overstated.  It was critical to the credibility of the IGC’s work that IPLCs be present at the meetings.  He mentioned the recommendation proposed in relation to the Fund.  He said the Fund would need, for a year, about 50,000 Swiss francs.  A number of countries had regularly provided in the past, and it was time for other countries to share the burden.  

34. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous Caucus, said that the IGC was approaching the end of the negotiations.  He supported getting towards a diplomatic conference.  To that end, the IGC needed full and effective participation of IPLCs.  One of the worst things that could happen would be that the instrument was adopted and ratified and that the indigenous peoples rose up against it.  He was extremely frustrated by the lack of money.  Without money, they could not participate.  He wondered if Member States understood the poverty in which many indigenous peoples lived.  Good participation was enabled through funding.  Having five, seven or eight indigenous representatives was not enough.  He urged delegates to make the IGC a legitimate process and to find the resources to support indigenous peoples’ participation.

35. The Delegation of Brazil said that it would not be desirable to continue without the participation or contributions of IPLCs.  It was conducting internal consultations in Brazil to explore alternatives.  It had heard the possible proposals on the table.  It was trying to find a mechanism to facilitate the participation of IPLCs in a way that provided comfort to the membership, as some Member States had expressed concerns about setting a precedent.  It would come back with some more information about that at a later stage.

36. The Delegation of South Africa had made a contribution to the Fund in the past.  It was committed to seeing more participation of IPLCs.  In the African context, there were indigenous peoples.  It was in its interest to see more other indigenous groups from different parts of the world.  It supported the request by the Indigenous Caucus to recommend to the GA to consider funding the participation of IPLCs through the regular WIPO budget. 

Decisions on Agenda Item 4:

37. The Committee took note of documents WIPO/GRTKF/IC/37/3, WIPO/GRTKF/IC/37/INF/4 and WIPO/GRTKF/IC/37/INF/6.

38. The Committee strongly encouraged and called upon members of the Committee and all interested public and private entities to contribute to the WIPO Voluntary Fund for Accredited Indigenous and Local Communities.  

39. The Chair proposed, and the Committee elected by acclamation, the following eight members of the Advisory Board to serve in an individual capacity:  Ms. Patricia Adjei, Representative, Arts Law Centre, Australia;  Mr. Martin Devlin, Assistant Director, International Policy and Cooperation, IP Australia, Australia;  Ms. María del Pilar Escobar Bautista, Counsellor, Permanent Mission of Mexico, Geneva;  Mr. Frank Ettawageshik, Representative, Native American Rights Fund, United States of America;  Mr. Ashish Kumar, Senior Development Officer, Department of Industrial Policy and Promotion, Ministry of Commerce and Industry, India;  Mr. Evžen Martínek, Lawyer, International Department, Industrial Property Office, Czech Republic;  Mr. Lamine Ka Mbaye, First Secretary, Permanent Mission of Senegal, Geneva;  and Mr. Manuel Orantes, Representative, CAPAJ, Peru.

40. The Chair of the Committee nominated Mr. Faizal Chery Sidharta, Vice-Chair of the Committee, to serve as Chair of the Advisory Board.



AGENDA ITEM 5:  Traditional knowledge/TRADITIONAL cultural expressions

41. The Chair said that there was a wealth of materials produced by the Secretariat, such as reports, studies, field studies, draft gap analyses, etc.  The fact that the IGC had been operating for such a long period, the international landscape had changed quite significantly in relation to indigenous peoples’ rights and the protection of TK and TCEs.  At a multilateral level, there was UNDRIP, which almost all members had signed with a few exceptions.  It was principle-based and guided Member States on how they should support the rights of indigenous peoples.  In a way, the work of the IGC was about operationalizing the aspirations of indigenous peoples in that declaratory statement.  He recalled Article 31 which was an unambiguous statement.  There were also two UNESCO Conventions:  the 2005 Convention for the Protection and Promotion of the Diversity of Cultural Expressions and the 2003 Convention for the Safeguarding of Intangible Cultural Heritage.  There were also the Convention on Biological Diversity (“CBD”) and the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization to the Convention on Biological Diversity (“Nagoya Protocol”), which dealt with GRs and associated TK.  In addition to those multilateral instruments, there were free trade agreements, in which TK and TCEs were considered.  Since the IGC had commenced its work, a growing number of countries and regions had implemented or were considering laws in those areas, e.g., the 2010 ARIPO Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of Folklore, the Andean Community Decision No. 391 Establishing the Common Regime on Access to Genetic Resources, and the Melanesian Spearhead Group Framework Treaty on the Protection of Traditional Knowledge and Traditional Cultural Expressions, to name a few regional example only.  A number of countries were conducting domestic consultation in those areas.  For example, the New Zealand government was conducting consultations in relation to the Waitangi tribunals and Australia had a parliamentary committee looking at fake indigenous art products and crafts.  The IGC had to expedite its work or it risked being overtaken by domestic and regional efforts, with the potential for a fragmented international policy and regulatory environment.  There was an extremely variable environment within which those issues had been considered within Member States and regions.  The IGC needed to balance the divergent interests of all key stakeholders, such as the IPLCs and all Member States.  Whatever form the instrument would take, it would need to ensure flexibility for implementation at a national level and provide policy space.  One size was not going to fit all.  The IGC needed to focus on a principle-based policy framework, with which principles and standards would be operationalized at a national level.  If the IGC tried to be overly prescriptive, it would fail.  There was a fundamental, conceptual and legal divide in how IPLCs’ belief systems, customary laws, and practices interacted with western cultural norms and laws.  For IPLCs, the very concept of ownership in the IP system was incompatible with notions of responsibility and custodianship under customary laws and systems.  Indigenous peoples themselves recognized that they lived in two worlds.  That was well reflected in the “Uluru Statement from the Heart”, produced in 2017 by indigenous Australians as part of the process of recognizing indigenous peoples in the Australian constitution.  At a meeting in Uluru, all the key leaders of indigenous peoples in Australia had produced a statement of what they wanted to achieve.  They recognized that they had to compromise in how they moved forward in constitutional recognition because they walked and lived in two worlds.  If they could did that, so could the IGC.  The IGC was not there to maintain the status quo.  In relation to the cross-cutting issues, there were two consolidated working documents.  The Chair’s Information Note put side-by-side in a table the two sets of draft articles to assist the Facilitators in capturing the changes.  There would be no live drafting.  Ultimately, if the IGC accepted the final revision on Friday, both consolidated working documents would be modified.  The IGC was not merging the consolidated working documents, and they would remain separate.  The Chair highlighted that the Updated Draft Gap Analyses were a very important piece of work completed by the Secretariat.  As to the Preamble, he asked if the Facilitators could look at it to refine it and come up with a clearer and more concise text that gave better clarity across both sets of articles.  Their work would have no status until the IGC agreed.

42. The Delegation of the USA thanked the Chair for his proposal to allow the Facilitators to draft a proposed set of preambular language for the consideration of the IGC.  Although it supported such an approach, it was also valuable to allow members to comment on the existing Preamble, which could give additional ideas to the Facilitators when they created their own proposal.  

43. The Delegation of Lithuania, speaking on behalf of the CEBS Group, thanked the Chair for the thorough and interesting introduction and for setting the scene by giving good examples of national laws and of the issues at stake.  It looked forward to the constructive discussions on TK and TCEs based on a number of documents, including the Draft Articles on TK and TCEs.  It said that the divergent positions regarding core issues did not yet allow for outcomes.  It was prepared to actively engage in the IGC’s work under the Chair’s able guidance, with a view to achieving progress towards realistic results and fulfilling the IGC’s mandate.  It had studied the documents prepared by the Secretariat;  however, both the Updated Draft Gap Analyses still lacked practical examples that would illustrate perceptible gaps.  It would particularly appreciate concrete examples that would help better understand which practical issues were not yet sufficiently addressed at the international level.  Studies on national experiences would allow a better understanding of how the issues at stake were addressed in different countries.  It supported the proposals contained in documents WIPO/GRTKF/IC/37/10 and WIPO/GRTKF/IC/37/11.  It thanked the members who had tabled the proposals, noting that those generally related to GRs, which were not among the topics of the session.  It looked forward to discussing them at a proper time in the future.  

44. The Delegation of the EU, speaking on behalf of the EU and its Member States, looked forward to a constructive debate at IGC 37.  After a two-year pause, there was an opportunity to look again at TK and TCEs in the framework of the IGC’s mandate agreed at the 2017 GA.  If the discussions at IGC 37 were to be fruitful, they had to focus on core issues, as identified in the mandate.  Those core issues included definitions, beneficiaries, subject matter, objectives, scope of protection, and what TK/TCEs subject matter was entitled to protection at an international level, including consideration of exceptions and limitations and the relationship with the public domain.  Discussions on those core issues were to take place without prejudging the nature of the outcome, as stipulated in the mandate.  A practical perspective using existing IP frameworks to protect TK/TCEs could offer many advantages.  At the same time, it took note of documents WIPO/GRTKF/IC/37/6 and WIPO/GRTKF/IC/37/7.  It was crucial to have a common understanding about how the IP system could, or could not, assist in serving the interests of the holders of TK/TCEs.  Any further discussion of the Updated Draft Gap Analyses should focus on practical aspects and illustrate existing gaps, to the extent possible, with specific examples, as referred to in point 1(b) of documents WIPO/GRTKF/IC/37/6 and WIPO/GRTKF/IC/37/7.  To that end, any further discussion on that topic would benefit from building upon national experiences accumulated in addressing issues relating to gaps as perceived.  On the question of working methods, it would continue to advocate solid and evidence-based discussions that considered real-world implications and feasibility in social, economic and legal terms.  Effects on stakeholders at large, including the public domain, should be thoroughly examined.  In that context, it recalled its proposal for a study relating to TK (previously issued as working document WIPO/GRTKF/IC/32/9 and re-issued as document WIPO/GRTKF/IC/37/10) and its proposal for a study relating to TCEs (previously circulated as document WIPO/GRTKF/IC/33/6 and re-issued as document WIPO/GRTKF/IC/37/11).  The Secretariat should undertake studies of national experiences and domestic legislation in relation to the protection of TK and TCEs.  To inform discussion at the IGC, the studies should analyze domestic legislation and concrete examples of protectable subject matter and subject matter that was not intended to be protected, and take into account the variety of measures that could be taken, some of which could be measures-based, while others could be rights-based. 

45. The Delegation of Egypt looked forward to ending up with a legally binding instrument that fulfilled the aspirations of Member States for the protection of GRs, TK and TCEs, after almost twenty years.  It looked forward to linking the instrument(s) up with the CBD and the Nagoya Protocol and benefiting from a greater amount of transparency, based on prior informed consent (“PIC”), benefit-sharing, and technology and knowledge transfer.  The IGC had to come up with a sui generis IP system to protect TK and TCEs.  The international IP system had already acknowledged the sui generis aspect, as illustrated by the Agreement on Trade-Related Aspects of Intellectual Property Rights (the “TRIPS Agreement”).  Under Agenda Item 5, the unprecedented number of documents to be discussed could not lead to appropriate solutions.  Out of the thirteen documents, the first five or six documents were the most needed.  After twenty years on, the IGC was not supposed to receive and consider joint recommendations.  The IGC had to fulfill its mandate and work on the texts.  Delegations could no longer be surprised at every session with a new set of texts. That only implied that there was no willingness to conclude the IGC’s work.  The Draft Articles had to take into consideration the exclusive rights of IPLCs and their PIC, and also guarantee the benefit of the use of knowledge.  The texts also had to reflect the moral rights and a disclosure requirement.  That was the case in the Egyptian IP legislation.  With regard to databases, the text had to reflect that databases did not necessarily mean protection.  The fact that TK was in a database did not mean that it was open for use or that it was in the public domain, as was stated in the current text;  rather, there should be enforcement mechanisms to prevent such a loophole.  Otherwise, that could lead to misappropriation.  There had to be an international legal system to safeguard a period for protection.  Without such a period of protection, the IGC could not discuss the matter of the public domain. 

46. The Delegation of Ecuador said that IGC 37 was important, as it covered discussions on cross-cutting issues regarding the protection of TK and TCEs.  The IGC was seeking to achieve an adequate understanding to allow achieving a legal binding instrument that provided international solutions to the misappropriation of TK, whether or not associated with TCEs and GRs.  It was important to ensure the access to TK, whether or not associated with GRs, based on PIC.  It was appropriate to have mutually agreed terms (“MAT”) giving clear elements to ensure equitable benefit-sharing, as established in the CBD, the Nagoya Protocol and Article 31 of UNDRIP.  Regarding TCEs, it was concerned about misappropriation, such as in certain fashion lines, which led to the loss of cultural value and identity of IPLCs.  It was essential to strengthen international measures to allow the protection of TCEs.  

47. The Chair opened the discussions on objectives.  He said the first alternative was framed from the beneficiaries’ perspective, while the second focused on balancing the interests of the beneficiaries and the protection of the public domain and artistic freedom.  The IGC should be able to consolidate those objectives and come up with an agreed set of objectives.  To do that, members had to compromise and to agree that that balance was appropriate and should be represented across the objectives.  The objectives contained three key elements: (1) the prevention of misappropriation and misuse; (2) the promotion of innovation and creativity;  and (3) the prevention of improper or erroneous grant of IP rights.  It should not be hard for the IGC to find common language.  The IGC had made progress in the sense that the objectives were clearly framed from an IP perspective, but it should be able to narrow them down and get the right language.  The Facilitators could come up with concise and clear objectives relatively easily, but that required the IGC to recognize that a number of interests needed to be reflected in the operative texts.  He opened the floor for comments.  

48. The Delegation of Switzerland said it would be useful to consider the policy objectives from the perspectives of all interests, namely the interests of the beneficiaries, the users, and the public.  However, that did not mean just combining the different policy objectives currently contained in the different alternatives.  In fact, the IGC should try to draft a policy objective in a simple, concise and positive way, as was currently the case in Alt 3 of both texts.  Alt 3 did not prejudge the nature of any possible new instrument(s) for protecting TK and TCEs.  At the same time, it allowed to take into consideration already existing IP tools relevant for the protection of specific types of TK and TCEs, while it recognized the rights of IPLCs.  Therefore, in the TK text, it wished to see a reference to IPLCs, as was the case in the TCEs text in Alt 3.  Alt 3 could be further improved once further progress on the operational provisions could be achieved.  With regard to some of the policy objectives in the other alternatives, firstly, in Alt 1 of the TK and TCEs texts, the concept of PIC or approval and involvement for benefit-sharing was not clear.  In existing related instruments, such as the Nagoya Protocol, benefit-sharing was based on MAT but not on PIC.  It was actually access to TK associated with GRs that had to be with the PIC or the approval or evolvement of IPLCs.  Secondly, in connection with the concept of “misappropriation/misuse/unlawful appropriation/unauthorized use”, it was concerned that it might be very difficult to reach a common understanding on that concept at an international level.  In fact, any attempt to reach a common understanding on that concept in other international fora had failed.  Therefore, it doubted that it would be possible for the IGC to actually find a common understanding thereon.  Finally, as regards the promotion of innovation and creativity, as well as the recognition of a vibrant public domain, it supported those objectives in general;  however, those policy objectives seemed to be too general and not focused enough on the protection of TK and TCEs.    

49. The representative of the Tebtebba Foundation had concerns with some of the concepts in the objectives.  He did not have a concern about the general idea that creativity and innovation could be useful.  In the Indigenous Panel, Ms. Patricia Adjei had given an example where artists in Australia were interested in innovation and creativity, but only when it was consistent with their customary laws and protocols.  The problem with the text was that those principles were stated in a free-floating, ungrounded and unbound way.  He gave the example of a family that had traditional songs that they had kept in their family since time immemorial and sung them in public (even where there were non-natives and non-indigenous peoples in the audience).  Those songs were not protected as trade secrets, but everybody knew that those songs belonged to that family.  He asked whether there was any principle of IP law that would allow citizens and publishers or others outside the community to have free access without free, prior and informed consent (“FPIC”) to those family songs.  He said the natural order of things was that innovation and creativity had their own value and should be facilitated.  Indigenous peoples had voiced that they could be interested in transferring, but they wanted to control the conditions under which that transfer would occur.  The promotion of creation and innovation should always be limited by FPIC of those from whom that knowledge or those expressions came.  That control came from having strong protection.  Indigenous peoples should be in a position to make the decisions about what they wanted share and what they did not.  The principles of fair use and freedom of expression were essentially trying to usurp property and the right to control the use of TK.  He said the IGC could find convergence with appropriate limitations on those principles, which were phrased in a very open-ended manner.

50. The Delegation of South Africa said the objectives were cluttered with redundancies and the IGC had to clean them up before it could focus on substance.  For example, both Alt 2 and Alt 4(c) referred to the prevention of the granting of erroneous IP rights.  The IGC could find guidance about the context of the instruments in the two Updated Draft Gap Analyses and in the Chair’s Information Note.  It suggested that the Facilitators try to eliminate those duplications and reduce them to the core issues.  The IGC had made good progress since 2009, when the objectives had spanned six or seven pages.    

51. The Delegation of the USA had three suggestions on the TK text.  The first one applied to policy objectives but also globally:  it asked to bracket each instance of “article” or “articles” throughout the document, both in the title and in the text.  It suggested replacing those with “section” or “sections”, so as not to prejudge the outcome of the negotiations.  The second suggestion, which also applied both in the policy objectives and to the text as a whole, was to bracket each alternative or to insert a footnote in the text to reflect that the individual alternatives were not agreed.  As such, anyone looking at the text would understand that those alternatives were not agreed.  With respect to Article 1, Alt 3, it suggested replacing “recognizing the rights” with “respecting the values”.  That was a more universal formulation that could apply to both the rights-based and the measures-based approach.  On the TCEs text, it had suggestions aimed at reaching a common understanding on core issues.  In Alt 1, paragraph 1.1(c), it said that the notion of equitable compensation and sharing of benefits was a relatively novel concept for TCEs.  It was clearly drawn from instruments focused on GRs and it raised many complex issues in the area of TCEs.  Just to name a few, the question of “regional folklore”, where more than one territory had a TCE, raised certain cross-border issues.  It was interested in learning more about national experiences and regional experiences where there were overlapping claims.  Until a common understanding on that core issue was reached, it suggested bracketing all of Alt 1, paragraph 1.1(c).  It looked forward to further discussion thereon.  Similarly, it referred to the intervention by the Delegation of Switzerland and said that the terms “misappropriation and misuse/offensive and derogatory use”, as found in Alt 1, paragraph 1.1(a) needed a deeper understanding and it asked to bracket that phrase.  It looked forward to further clarification.  The phrase also appears in Alt 4, and “prevent misappropriation, misuse, or offensive use” should also be put in brackets.

52. The Chair urged members to be pragmatic and flexible and to avoid putting any more brackets.  He was keen to focus on getting a shared understanding of different positions regarding substance. 

53. The Delegation of Japan proposed that the term “Policy” be deleted from the title of the article.  Since that term had already been deleted from the GRs text, it was natural for the term to be deleted from the TK/TCEs texts, unless there was any clear necessity for it to remain.  Consistency among the three texts would make it easier for Member States to interpret the terms’ meanings.  Since it was inappropriate to associate the issues on ABS with the IP system, paragraph 1(c) of Alt 1 should not be included.  It supported paragraph 2 of Alt 1 and subparagraph (c) of Alt 4 (in the TCEs text:  paragraph (e) of Alt 2) because the concept of preventing the erroneous granting of patents was essential in the instrument.

54. The Delegation of Indonesia preferred the objectives reflected in Alt 1 in both texts.  The policy objectives needed to be balanced and not just reflect one position.  It could be flexible and go with the simpler language reflected in Alt 3 in both texts.  However, in the TCEs text, there should be also the option of “ensure” in line with “support”, just like in the TK text.  It agreed that the Facilitators could clean up the repetitions in the text.    

55. The Delegation of the EU, speaking on behalf of the EU and its Member States, supported Alt 2 in both texts, as a general approach.  It could consider exploring further Alt 3 in both texts because, in principle, it could embrace the idea of clear, short and positive texts.  It associated itself with the comments made by the Delegation of Switzerland on finding problematic the references to PIC, benefit-sharing and the concept of misappropriation.    

56. The Delegation of the Islamic Republic of Iran said that all positions and perspectives were adequately reflected in the text.  There were indeed redundancies and irrelevancies in the texts as the current alternatives tended to be framed from a single approach.  It was not necessary to address the details in the policy objectives;  rather the IGC should develop a compromise text that contained overarching policy and general principles from the perspective of all interests.  It was definitely not an easy task, but if it was committed to making progress and narrowing the gaps, the IGC could undertake that exercise.  It referred to the GRs text, and supported the Facilitators in that direction.  It was in favor of Alt 1.  It said that just reiterating which alternative one was in favor of could not help make progress.  Likewise, just bracketing specific expressions or alternative was a waste of time because everyone knew what was the state of play.  It was committed to making progress and to try to develop a text that captured the different approaches and priorities.     

57. The Delegation of India supported Alt 1 in both the TK and TCEs texts, with certain modifications.  In paragraph 1(a), the use of the words “illegal appropriation” and “misuse” was not required as their essence was captured in the word “misappropriation”.  Alt 2, although short, was not agreeable because it made the situation unpredictable.  The IGC intended to establish clear laws and not to guide whether an action was lawful or not.  Alt 3 was not good because it stated that TK was within the IP system.  TK should not be equivalent to a patent;  one needed to come up with broader language.  In fact, Alt 2, Alt 3 and Alt 4 were all not acceptable.

58. The Delegation of South Africa, in relation to paragraph 1(c), referred to the statement by the Delegation of the USA.  It recalled the case of Solomon Linda’s song, “The Lion Sleeps Tonight”, and said that the Warner Brothers had to settle that matter outside of court.  That was definitely evidence.  The onus should be on all IGC members to use the texts that the Secretariat had produced since 2000 to come up with the evidence.  On the substantive issues and the mandate, the Chair also had a big role to play in the interpretation of the mandate and in guiding on where to narrow gaps.  There was an unwritten rule, and maybe it was time to make it into an open rule, not to interfere with particular positions, which represented a perspective, either from demandeurs or others.  To a certain extent, it was beginning to let its guard down and allow free flowing.  That had led to a crisis at IGC 35.  There was plenty of evidence, and the onus was not just on demandeurs, it was on everyone to draw on those documents and provide evidence. 

59. The Delegation of Nigeria said that issues of TK/TCEs posed high-level, conceptual problems, particularly when one juxtaposed them within the IP system.  Members were still digging in predictable positions, asking for brackets in, brackets out.  That was not helpful.  It was time to try and see what the point of that exercise was.  It asked if all members’ interventions were documented.  It asked if the Facilitators had the discretion to observe all interventions and work with those and present their work to the IGC.  If that was the case, then the IGC could make progress.  Some issues engaged TK but not TCEs and vice versa.  The IGC had gotten itself into a problem when it had split those two concepts.  From an indigenous peoples’ perspective, they could not be split.  The IGC had gone past that debate, but one had to appreciate the complexity of the process.  Every delegation had something to say about a specific word or phrase in the drafts, and if one allowed that to keep flowing, the IGC would not make progress.  It was important to pause and reflect on how to make progress.  The gaps were not narrowing.  Problems were being created rather than solved.  It was time to recalibrate that.   

60. The Delegation of Italy supported the statement made by the Delegation of the EU, on behalf of the EU and its Member States.  In the policy objectives, it was better to say as little as possible, because otherwise one got into very confusing definitions.  The IGC was dealing with extremely difficult issues.  The very definition of TK was a tricky problem, so it was better to have brief language that clearly indicated what the policy objectives were.  The IGC could take a close look at Alt 3, which contained a number of significant elements, e.g. the reference to IP, because the IGC had to respect the limits and parameters of the IP system.  The other important reference in Alt 3 was to national law, which made it clear to give national law its due.  The IGC could not seek to regulate everything through international instruments.  There was no need to refer to benefit-sharing specifically.  That was not referred to in the Nagoya Protocol or in the Patent Cooperation Treaty (PCT) in relation to TK.  In fact, it was only pertinent concerning TK associated with GRs.    

61. The Delegation of Brazil supported the statement by the Delegation of the Islamic Republic of Iran to push for a more overarching approach in the policy objectives.  Its views were largely reflected in Alt 1, in both the TK and TCEs texts.  Recalling the interventions by the Delegations of Italy and the EU, on behalf of the EU and its Member States, the IGC could reach compromise by drawing on some of the language in the other alternatives.  It was concerned that Alt 2 in the TK text mentioned “protected” TK, which presupposed a previous agreement on the meaning of “protection”, which was what the IGC was trying to reach.  It was coming to the meeting mindful of its interests and positions but also in the spirit of dialogue and compromise, hoping that everyone engaged in the same constructive and transparent way towards meaningful outcomes.     

62. The Delegation of Lithuania, speaking on behalf of the CEBS Group, said the IGC was at the very initial stage of discussion.  It was premature to expect very radical changes in Member States’ positions.  It looked forward to language that would avoid suggesting a legally binding instrument because it was not yet at a stage to prejudge the outcome of the discussion.  Problematic were the term “misappropriation” and the reference to the access and benefit-sharing (“ABS”) system.   

63. The Delegation of Colombia endorsed the statement by the Delegation of Brazil.  Alt 1 covered many of the interests that it was pursuing, with some specific adjustments.  It was ready to work on other alternatives, provided that those could be constructed jointly around what it was seeking.  It looked positively on Alt 2, with the clarifications mentioned by the Delegation of Brazil.    

64. The Chair closed the discussion on the objectives.  He said that a number of the members that had indicated their preference for one alternative had also indicated that they were prepared to compromise and were supportive of an attempt by the Facilitators to craft a more balanced objective.  The Facilitators would endeavor to draft nice and clear objectives, removing ambiguity and redundancies. He opened the discussion on beneficiaries.  He said there was no agreement yet on that issue.  The TK text included two alternatives, while the TCEs text included four.  There was broad agreement that the primary beneficiaries were IPLCs.  However, there were a number of significant divergences in national laws and environments where TK and TCEs could be found, and there might need to be flexible policy space to take account of those differences.  The Delegation of China had raised issues concerning that policy space, to account for other beneficiaries, such as states and nations.  Members might wish to consider the necessity of giving some latitude at the national level regarding the definition of “beneficiaries”.  He opened the floor for comments.  He urged members not to place any more brackets but to focus on substance. 

65. The Delegation of Indonesia, speaking on behalf of the LMCs, said there was no dispute that the main beneficiaries of both the TK and TCEs instruments were IPLCs.  However, there were certain circumstances in which one needed policy space, especially where TK or TCEs could not be specifically attributable to a particular IPLC.  Under those circumstances, the provision on beneficiaries should address that concern and include “other beneficiaries, as defined by the national laws of Member States.”  Discussions on beneficiaries were closely related to those on the administration of rights, so the provisions should be streamlined to avoid duplication of similar ideas.    

66. The Delegation of Nigeria identified with the remark made by the Delegation of Indonesia, on behalf of the LMCs.  In that part of the text, there was no significant divergence between TK and TCEs.  The IGC might be able to settle with one simple text that was inclusive and accommodative of some of the divergences that the IGC had navigated over time.  It said that, without question, the beneficiaries of the instrument should be IPLCs.  Yet, there were places where peoples were not recognized as indigenous.  So as to accommodate those national contexts, the text had to comprise “and other beneficiaries, as may be determined under national law.”  Alt 3, in the TCEs text, seemed to be the simplest way of capturing that.  The tendency in Alt 4 to qualify IPLCs by adding “who hold, express, create, maintain, use, and develop protected TCEs” did not act in the interest of certain IPLCs in specific national contexts.  For example, in Canada, some indigenous peoples had been pushed away from their ancestor homelands, and that did not disinherit them from being entitled to their TCEs that were traced to the ancestral origins.  Those attempts to qualify the beneficiaries did not serve the purposes of inclusivity and balance. 

67. The Delegation of India supported Alt 2 in the TK text and Alt 3 in the TCEs text.  As regards Alt 2 of TK, it recognized that the main beneficiaries were IPLCs.  India had developed a Traditional Knowledge Digital Library (TKDL) which had been a pioneering initiative in providing defensive protection to Indian TK, specifically related to traditional medicinal knowledge.  All that knowledge was based on ancient scriptures and TK, where it was very difficult to determine which community owned it or was associated with it, so it was a national treasure.  In that case, one had to include the one additional layer of beneficiary, i.e. “and other beneficiaries, such as states or nations, as may be determined by national law.”  That could be refined, but the idea was that the beneficiaries were not limited to IPLCs, there was something more than that.  As regards TCEs, it said there was overall consensus on Alt 3.    

68. The Delegation of Japan proposed adding in the title of the TK text “/safeguarding” with brackets after the word “protection” also with brackets in the title, in order to ensure consistency with the TCEs text.  In addition, beneficiaries should be specified in relation to individual TK (or TCEs), and it was necessary for beneficiaries to have a cultural and distinctive link with TK (or TCEs).  Therefore, it was not appropriate to include “states” and “nations” as beneficiaries as indicated in Alt 2. 

69. The Delegation of South Africa said that the issue of safeguarding seemed to be addressed quite adequately in the Updated Draft Gap Analyses in terms of separating what was IP and what was cultural heritage, and what appropriate words needed to be used.  Instead of taking “safeguarding” to the TK text, the IGC should actually did away with it altogether, since it was not appropriate in an IP discussion.  It related to heritage and cultural work.  It supported having high-level principles that reflected a minimum standard approach to which all subscribed, and which would leave the details to national laws.  It had a conceptual problem with Alt 1 on “protected” TK, since there was no evidence of an IP regime that already protected TK.  It supported Alt 3 in TCEs as the common denominator that could speak to both TK and TCEs.    

70. The Delegation of Egypt stood by Alt 2 with regard to TK, and by Alt 3 with regard to TCEs.  It was necessary to remove all the brackets and clean up the text in order to make progress.  

71. The Delegation of Morocco, speaking on behalf of the African Group, noted that there were a number of African countries that did not have IPLCs, and there was no separation between the peoples of a single country in Africa.  It supported Alt 2 for TK, and Alt 3 for TCEs.  Beneficiaries had to be defined as broadly as possible to avoid anyone falling through the net.   

72. The Chair appreciated that many Member States were demonstrating flexibility and were focused on substance.  However, some interventions continued to state some well‑known positions and to reflect the divide rather than focus on narrowing the gaps and come to an understanding.  He asked members to focus on substantive issues with the aim of developing a shared understanding of each other’s different perspectives.  There should be a dialogue, not simply statements of non-support and requests for brackets or for removing brackets.  The IGC should shift its understanding, lift itself above narrow views of how the copyright system or patent system worked.  Discussions should be on a principle-framework level and bridge the conceptual divide.  Indigenous peoples themselves recognized they walked in two worlds;  they understood the need for compromise in a fair and balanced way.  Member States had to do the same.  The majority had signed UNDRIP.  He asked members to hear the voices of indigenous people, hear their aspirations and their thoughts from their perspective.  He mentioned the “Uluru Statement from the Heart” and asked an indigenous Australian to read it out to give some inspiration for moving the IGC’s work forward.   He invited an indigenous representative to read that statement.  

73. The representative of the Arts Law Center read the “Uluru Statement from the Heart”:  
“We, gathered at the 2017 National Constitutional Convention, coming from all points of the southern sky, make that statement from the heart:  Our Aboriginal and Torres Strait Islander tribes were the first sovereign Nations of the Australian continent and its adjacent islands, and possessed it under our own laws and customs.  That our ancestors did, according to the reckoning of our culture, from the Creation, according to the common law from ‘time immemorial’, and according to science more than 60,000 years ago.  That sovereignty was a spiritual notion: the ancestral tie between the land, or ‘mother nature’, and the Aboriginal and Torres Strait Islander peoples who were born therefrom, remain attached thereto, and must one day return thither to be united with our ancestors.  That link was the basis of the ownership of the soil, or better, of sovereignty.  It had never been ceded or extinguished, and co-exists with the sovereignty of the Crown.  How could it be otherwise?  That peoples possessed a land for sixty millennia and that sacred link disappears from world history in merely the last two hundred years?  With substantive constitutional change and structural reform, ancient sovereignty could shine through as a fuller expression of Australia’s nationhood.  Proportionally, we were the most incarcerated people on the planet.  We were not an innately criminal people.  Our children were aliened from their families at unprecedented rates.  That cannot be because we had no love for them.  Our youth languish in detention in obscene numbers.  They should be our hope for the future.  Those dimensions of our crisis tell plainly the structural nature of our problem.  That was the torment of our powerlessness.  We seek constitutional reforms to empower our people and take a rightful place in our own country.  When we had power over our destiny our children will flourish.  They will walk in two worlds and their culture will be a gift to their country.  We call for the establishment of a First Nations Voice enshrined in the Constitution.  Makarrata was the culmination of our agenda: the coming together after a struggle.  It captures our aspirations for a fair and truthful relationship with the people of Australia and a better future for our children based on justice and self-determination.  We seek a Makarrata Commission to supervise a process of agreement-making between governments and First Nations and truth-telling about our history.  In 1967 we were counted, in 2017 we seek to be heard.  We leave base camp and start our trek across that vast country.  We invite you to walk with us in a movement of the Australian people for a better future.” 

74. The Chair opened the floor for continuing the discussion on beneficiaries. 

75. The Delegation of the EU, speaking on behalf of the EU and its Member States, supported Alt 1 as a general approach.  As to nations or states as beneficiaries, it was not clear how the eligibility criteria, as contained in Article 3 that it supported, could be met if the beneficiaries were not those contained in Alt 1.  It welcomed clarification in the informals. 

76. The Delegation of the Islamic Republic of Iran recalled the significant divergences in national law and environments where TK and TCEs could be found.  Hence, the language of that article should provide flexible policy space to take account of those differences.  It shared the broad understanding that primary beneficiaries of the instrument should be IPLCs.  Meanwhile, bearing in mind the different situations regarding TK and TCEs holders throughout the world, policy space needed to be preserved for Member States to determine the beneficiaries within their jurisdiction.  Alt 2 of the TK text and Alt 3 of the TCEs texts presented broad language that captured the priorities of all Member States.  Those options addressed the concerns of some Member States on the need to include states and nations as beneficiaries.  It expressed its reservation with regard to the term “nation,” whose use would create many legal questions and consequences that fell outside of the IGC’s mandate.    

77. The Delegation of Switzerland made a few general observations on the issues of beneficiaries, with a view to facilitating the finding of a common understanding on that important issue.  It shared the Chair’s view in the Information Note that greater clarity was still needed in the text as regards the relationship between the concepts of beneficiaries, rightholders and administrators of rights.  To clarify that concept, it should also be clarified whether all members looked at the term “beneficiaries” from the same perspective.  One could look at it from at least two different perspectives:  (a) from the perspective of how the term “beneficiaries” had been used in existing IP instruments, in particular copyright agreements such as the Beijing Treaty on Audiovisual Performances or the WIPO Performances and Phonograms Treaty (WPPT).  The term described those persons to whom protection should be accorded.  The beneficiaries would be the same as the rightholders.  Should that be the case, the IPLCs should be the beneficiaries, because they were the creators and holders of TK and TCEs;  (b) if one stepped out of the copyright perspective and looked at the term “beneficiaries” from a broader perspective, the term could describe those persons or entities who would be benefitting from the provisions in the instruments in general.  From that perspective, beneficiaries could indeed be more than just IPLCs, because the protection of the TK and TCEs of IPLCs might not only support the appropriate and legally-sound users of TK and TCEs, but also the preservation and safeguarding of TK and TCEs.  Therefore, from that perspective, beneficiaries would be the entire society, including not only the IPLCs and states where such communities were located, but also users of TK and TCEs and states where users were located.  Furthermore, not all existing IP or non‑IP instruments that provided protection to subject matters of some individuals or entities contained an article on beneficiaries.  Therefore, if it became sufficiently clear who would be the beneficiaries based on the specific provisions that would eventually be included in the instruments, there might be no need for a specific article on beneficiaries.  Finally, the Delegation asked those delegations that were asking for policy space at the national level whether the term “local communities” did not already provide sufficient flexibility in cases where there were no indigenous peoples under national jurisdiction.  Those observations were intended to stimulate discussions to find a solution and not intended to add more options in the text at that stage.    

78. The Delegation of the USA supported Alt 1 of Article 4 in the TK text.  IPLCs should be the beneficiaries of protection in a TK instrument.  It suggested the insertion of the words “of protection under” before the words “that instrument” in order to clarify that article.  In the TCEs text, it supported Alt 1.  It recalled the intervention by the Delegation of Switzerland and said that Alt 1 would fit comfortably with the concept of the beneficiaries in IP systems, being society at large, with the advantages of promoting creativity and innovation.  With respect to Alt 2, Alt 3 and Alt 4, it noted that there might be some disadvantages to those provisions inasmuch as the phrase “other beneficiaries as may be determined under national law” might result in creating beneficiaries for TCEs that were not specifically attributable to a specific community.  It agreed with the Chair’s Information Note that on Article 4, the IGC still had to find a substantial agreement. 

79. The Delegation of Italy supported the intervention by the Delegation of the EU, on behalf of the EU and its Member States.  It recalled that UNDRIP only dealt with indigenous peoples, and there was no reference to local communities or to nations, states or whatever else.  The definition of beneficiaries needed to be linked with the object of protection and with the definitions of TK and TCEs, otherwise one ran the risk of recognizing protection for everything.  The definition of TK included know-how, skills, innovation, practice, teachings and learnings.  If one expanded the protection to states or nations, one would end up recognizing extremely broad protection for everything.  It recalled the statement by the Delegation of India regarding the TKDL and said that each Member State could have databases.  In Italy, one could include the way pizza (a form of Italian know-how or skills) was made in such a database.  It wondered if that meant that anywhere in the world, if someone wanted to make pizza, he or she had to ask permission and pay compensation to Italy.  The same could be said of any country.  The IGC had to be very careful not to create something that was against the TRIPS Agreement and not to include a kind of “IP tax”.  TCEs were creations of authors (either a person or a collectivity) and in that case the Berne Convention already recognized such protection.  It wondered if it could be possible that a state be considered the creator of a song or dance. 

80. The Delegation of Mexico supported Alt 2 in the TK text and Alt 3 under TCEs.  It suggested putting brackets around “peoples”.  The possibility should be left open at the national level for other beneficiaries to be defined.  It was not necessary to be specific as to who those other beneficiaries were.  The IGC would run the risk of omitting some by drawing a list.  It should not go into details.  The merit of including that language was that it created space and time for each country to decide what was most appropriate for itself internally.    

81. The Delegation of Brazil supported Alt 2 with regard to TK.  There should be flexibilities for different national systems.  In the TCEs text, it supported Alt 3, but indicated some flexibility with regard to the final outcome in order to address the concerns raised by other members to make sure that “other beneficiaries as may be determined by national law” did not mean any kind of “free for all.”  It stood ready to discuss criteria in that respect.

82. The Delegation of Canada welcomed the open and constructive discussion and looked forward to hearing from Member States who had put in place the measures or policies being proposed.  It had concerns about including a general provision that would leave discretion to recognize other beneficiaries without any qualification.  There were different circumstances in Member States that might warrant the need for “other” beneficiaries.  There were a least two situations:  (1) when either TK or TCE was not distinctly associated with a particular IPLC or (2) where a Member State did not recognize the notion of IPLCs.  Based on the different options of TK and TCE definitions, it might be necessary to qualify circumstances under which a Member State might designate other beneficiaries as opposed to leaving the discretion unqualified.  It also queried whether in the instance that a Member State needed to recognize other beneficiaries, such as the state, whether it would even meet the working definitions of TK and TCEs.  For example, the definition of TCEs talked about them being integral to the cultural or social identities of the IPLCs.  For a beneficiary other than an IPLC, the subject matter arguably might not even meet the definition or criteria for a TCE and might not, therefore, be covered by the instrument.  It was interested in hearing from Member States on the value of including a broad discretion to identify or designate “other beneficiaries” and how they saw the link between other beneficiaries and TK and TCEs.  There was value in discussing what Member States meant or understood by “local communities” and at a very practical level who would qualify as a local community for the purposes of asserting the protection for TK and TCEs being considered in the IGC.  It had been accepted elsewhere without being defined, but in the context of TCEs in particular for the purpose of that instrument, that could extend the scope of protection to communities not intended to be covered and create unintended consequences for the IP system in a similar way to the language providing for “other beneficiaries”, for example, when members of a local community used and shared their TK and TCEs outside of the country of origin of that local community.  It saw the potential of conflicts arising when a Member State defined or recognized local communities differently for the purpose of any instrument coming from the IGC.  That warranted an open and transparent dialogue to reach a common understanding of what “local community” meant. 

83. The representative of IWA, speaking on behalf of the Indigenous Caucus, expressed her concern about “peoples” being in brackets.  By an overwhelming majority, the UN had adopted UNDRIP in 2007.  Indigenous peoples were peoples and those brackets should be removed.  Regarding the inclusion of nations or states in that article, she was grateful to have heard the ideas of the indigenous panelists.  She had listened to other Member States speaking about policy space.  While reserving her decision on whether that language was appropriate, she wished to hear more details on what “policy space” for other beneficiaries might mean, as well as the discussion of an “administration of rights” role.

84. The Republic of Korea supported Alt 1 with regard to beneficiaries.  States were not appropriate as beneficiaries.  The beneficiaries should be limited to those who had generated, preserved and handed down TK and TCEs from generation to generation.  Including nations and states as beneficiaries might complicate the situation among Member States relating to ownership of TK and TCEs in cases where Member States shared TK and TCEs. 

85. The Delegation of Colombia said that, to be consistent throughout the instruments and their objectives, protection of collective rights was essential, because it was the communities that had the ability to decide and determine when TK and TCEs could be shared or not.  There needed to be consistency with other international instruments such as the CBD, which referred to IPLCs, on the understanding that local communities included different groups recognized at the national and international levels.  It supported Alt 1.  However, it was flexible with regard to Alt 2, as long as the reference to IPLCs was explicit.  

86. The Delegation of China supported Alt 2 in the TK text.  It recognized the rights of IPLCs, which should be fully protected and respected.  There should be enough inclusiveness and flexibility for national laws, reflecting countries’ and regions’ existing practices and legislation.  There should be a reference to “other beneficiaries”.  A list to demonstrate states and nations was also very necessary.  The IGC could also clearly define who the beneficiaries were, where necessary and possible.  In the TK text, there were definitions in the protection, objectives and beneficiaries provisions.   If one combined states and nations, that article could be more operative.  Regarding the TCEs text, it supported Alt 2, which was more in line with the national context of China.  “Chinese nation” was a common description of all Chinese people, which included 56 ethnic groups.  That was very different from the definition of nation/state in the western world.  In China there was no notion of “indigenous peoples”.  Alt 2 stated that Member States could define other beneficiaries within their national law.  That provision embodied the context of protection of specific nations and ethnic groups in China.  The IGC could better meet the needs of those peoples to protect them by referring to “other beneficiaries,” which would help avoid conflicts regarding the definition of indigenous peoples in multilateral negotiations due to different national contexts. 

87. The Delegation of Lithuania, speaking on behalf of the CEBS Group, supported Alt 1.  It liked the idea that the instrument could create some positive advantages for most vulnerable IPLCs.  The fact of including states and nations might create not only legal ambiguity but also create unintended disadvantages to the most vulnerable groups.  It was very cautious about the phrase “other beneficiaries”, and it asked for more explanation, e.g., as to what kind of entity would be covered, in order to evaluate if it could have unintended consequences.

88. The Delegation of the Plurinational State of Bolivia said Alt 2 on TK would be acceptable, as there was no reference to “protected” TK.  It would be good to allow the beneficiary issue to be decided according to the legislation of each country.  For example, the central role of peasants and traditional communities was essential.  That could be closed off with the reasonability and balance principles and not leave the protection aspect too far open. 

89. The representative of Tupaj Amaru said that the states did not listen or understand what the indigenous representative of Australia was clamoring for.  To understand who the beneficiaries were, one needed to keep in mind the definition of TK.  He, on several occasions in the IGC, had put forward his concrete proposals with regard to the definition of the object of protection.  Over time, the states had dropped the definition of the subject matter.  He asked who had the right to decide who the beneficiaries were, whether indigenous peoples were indigenous peoples or tribes who had contributed to prior civilizations.  He was happy to hear the statement by the Delegation of the Islamic Republic of Iran stating that the beneficiaries should be the indigenous peoples who were the creators of TK and TCEs.  The Delegation of Switzerland had stated that the beneficiaries should be society as a whole;  yet Switzerland did not have indigenous peoples.  The multi‑national companies were the ones that had looted all the TK and resources of indigenous peoples.  Those were the lobbies that were present in the IGC to defend their voracious rights.  With regard to the statement by the Delegation of Italy, one could not be so simplistic as to compare pizza to TK.  TK was far deeper than that and it was much more historical.  TK was not a good that was traded.  Countries like Brazil and other Latin American countries had brought underfoot the indigenous peoples.  The Plurinational State of Bolivia was a multi‑ethnic country of indigenous peoples.  He wondered why they did not recognize indigenous peoples.  He presented, with regard to beneficiaries, a revised text from previous sessions that read:  “For the purposes of this instrument, beneficiaries are to be understood as the collective title holders of creators, custodians, possessors of TK that are IPLCs and their descendants, that these peoples have had conferred upon them traditionally the custodianship, the safeguarding of TK in accordance with customary laws and traditions; those who conserve, develop, preserve, use and transmit TK from generation to generation, as authentic and genuine characteristics of their cultural identity and social and cultural heritage; those who hold and have that TK are entitled on equal terms to the benefits derived from their innovations, practices in conserving and protecting biological diversity and sustainable use of the components.” 

90. The Chair asked whether any Member State supported the proposal.  There were none.

91. The Delegation of Uganda said that “other beneficiaries” was intended to guarantee policy space for Member States.  In some Member States, there might be groups of people that were neither indigenous peoples nor local communities, such as settled migrants and refugees.  All IPLCs were listed in the Constitution of the Republic of Uganda.  But there were peoples, like migrants, who were not, for example, the Maragori who originally came from Kenya and more recently other refugees, who all practiced their TCEs.  UNESCO had materials on the TCEs of certain refugee groups in Africa.  Member States should therefore have flexibility to extend protection over the instrument to such groups.

92. The Delegation of India had a question regarding TK being restricted to a time period.  It recalled that making pizza had been equated to the medicinal knowledge coming from Ayurveda and yoga scriptures in various languages, dating back to the middle of first millennium BC.  It asked if the instrument would include that knowledge, and if it was considered TK.  One needed to be very clear on the time span for TK:  100, 200, or 500 years, etc.  India had compiled a database containing 34 million pages of formatted information on some 2.2 million formulations in multiple languages.  

93. The Delegation of Ecuador preferred Alt 2 in the TK text, taking into account that the main beneficiaries of the instrument were indigenous peoples.  However, when TK was linked to a GR, the state should also be considered as a beneficiary under “other beneficiaries”.  

94. The Chair closed the discussion on beneficiaries.  There was a fair amount of material for the Facilitators to work with.  The issue of beneficiaries was one where the IGC might not reach a conclusion until the end of the process.  The discussion had come quite far in the past in informals, but the plenary had opened it up again.  He urged members to focus on substance rather than language.   It was a healthy discussion and there were lots of good examples of different positions and their rationale.  He asked to carefully consider those examples and to see how to progress the IGC’s work.  The Chair opened the discussion on subject matter, criteria for eligibility, scope of protection and exceptions and limitations.  The conceptual issue was whether the criteria for eligibility should be in the definition or addressed within the scope of protection and exceptions and limitations.  The TK text included three formulations of eligibility criteria, while the TCEs text included two.  The definitions of TK and TCEs in “Use of Terms” also included some language regarding criteria for eligibility.  The IGC might wish to consider the appropriate place to deal with the eligibility criteria.  There were diverging views about what the substantive eligibility criteria should be.  He opened the floor for comments. 

95. The Delegation of Australia acknowledged that indigenous communities were diverse and that the text should leave space for national law to determine the IPLCs according to domestic circumstances.  It considered the primary beneficiaries in Australia to be Australian indigenous peoples and communities who were the holders and the source of TK and TCEs.  It would be difficult to develop a framework to protect TK and TCEs in the absence of an identifiable IPLC that satisfied its preference for the subject matter of protection (for example, the TK text which required knowledge to be distinctively associated with the cultural heritage of beneficiaries and intergenerational transmission).  Where beneficiaries were not specifically attributable to a community or a regional grouping of communities, those national complexities required national-level solutions.  Therefore, it preferred Option 1 as the narrow scope clearly enunciated the beneficiaries and left no ambiguity.  Regarding eligibility, setting out the minimum key elements of TK/TCEs to be protected under the instrument rather than attempting to precisely define TK/TCEs could be a useful way forward.  Ultimately, the level of protection afforded to a particular TK/TCE should be determined by the scope of protection under Article 5.  However, a time period of use of a TK/TCE was not an appropriate criterion, as it did not account for the wide range of different indigenous populations of Member States and the variance in cultural practices.  It supported an approach that left room in the future for new TCEs to be identified and potentially protected.

96. The Delegation of South Africa said that particular article had a lot of history to it, which explained all the clutter in the text.  For a long time the IGC had debated where the definition should be.  The text under “Use of Terms” provided a definition and the IGC had to find a mechanism of not reproducing the same definition under “Subject Matter”.  Article 1 would just be a simple statement to indicate that the subject matter of the instrument was TK, as TK was already defined in the “Use of Terms”.  In order to find a solution, the IGC should create a different, separate article on eligibility criteria for the sake of clarity.  That way, there were clear terms that created legal certainty on the subject matter. 

97. The Delegation of Egypt said that anybody who looked into the question of eligibility criteria and read them carefully would discover that that article was a repetition of the definition of TK.  Concerning the 50-year period criteria, it asked why it was 50 years and not 500 years and wondered who would determine that period precisely.  It wondered if an IPLC that only recently possessed TK (less than 50 years) could claim protection under the instrument.  That criterion should be deleted. 

98. The Delegation of the USA said it would try to bridge the conceptual divide and also address some of the other questions that had been raised.  There were many definitions of TK that had been implemented in national laws.  In fact, many of those definitions differed from each other in content and scope and it would not be appropriate for the IGC to tell those countries whether what they possessed was TK or not TK.  The same concerns existed at the tribal level where each tribe would have its own way of defining TK.  For those reasons, it had supported the broad definition of TK that was contained in the text.  However, the text also provided for protection under Article 5.  Additional criteria were needed in order to define what TK would be subject to protection under the instrument.  If everything in a broad definition of TK were subject to protection, it would become an unworkable instrument.  It had proposed a definition of “protected TK” that referred to Articles 3 and 5 in order to narrow down that definition.  In Article 3 there were criteria for eligibility, which contained a temporal component, which some had raised questions about.  That temporal component was important in distinguishing protected TK from the large body of TK that existed.  It was not the Delegation of the USA that had suggested the 50 years, but it had supported it because it was an important component of the definition and something that helped define a smaller subset of TK that could potentially be subject to protection under the agreement.  Its proposed definition of “protected TK” also referred to the conditions of protection under Article 5.  That was a step in the right direction to getting to a more meaningful instrument.  It looked forward to working with others to come up with a system and an instrument that could potentially work.  Concerning the TCEs text, it referred to Chair’s Information Note and the question as to whether criteria for eligibility were necessary and where they should be placed.  The short answer was yes.  They were necessary, subject to the following explanation.  The IGC had worked for a number of sessions to put forward a broad definition of TCEs and then focus on those expressions that were protectable.  In Alt 2 (essentially the end product of those careful deliberations) a broad definition of TCEs was set forward, subject to limitations, set forth in the clarifying criteria in paragraphs (a), (b), (c) and (d).  They were helpful to bring clarity and certainty to a topic that otherwise suffered from uncertainty.  In the TK text, in Alt 3 of Article 3, it suggested inserting the word “protected” before “TK.”  As a grammatical matter in Alt 2 of Article 5, a closed bracket was missing.  It suggested bracketing the entire Alt 2.  Looking at Article 5, Alt 3, paragraph 5.1, it suggested replacing the word “ensure” with “encourage”.  In subparagraph 5.1(a), after the word “beneficiaries”, it suggested inserting “that directly communicate protected TK to users”.  It suggested replacing “exclusive and collective right” with “possibility under national law”.  At the end of the sentence of subparagraph (a), it suggested the insertion of “by said users”.  In subparagraph (b) after the word “users” it suggested replacing “attribute” with “identify clearly-discernible holders of”, and replacing “to the beneficiaries” with “when using said TK”.  It also suggested bracketing from “as well as the inalienable, indivisible and imprescriptible nature of the moral rights associated with the TK”.  In paragraph 5.2, it suggested replacing “ensure” with “encourage as a best practice.”  In subparagraph 5.2(a), it suggested inserting “that directly communicate protected TK to users” after the word “beneficiaries”, and inserting “by said users” after the words “arising from its use”.  In subparagraph 5.2(b), after the words “clearly discernible holders of the”, it suggested inserting “protected” before TK, and suggested bracketing the last phrase of the sentence, starting with “as well as the inalienable”.  In paragraph 5.3, it suggested replacing “protect the integrity of” with “archive and preserve”.  In paragraph 5.1(a), it suggested inserting “that directly communicate protected TK to users” after “beneficiaries”.

99. The Chair invited the Delegation of the USA to respond to the copyright question raised by the Delegation of South Africa. 

100. The Delegation of the USA said the Delegation of South Africa had mentioned the famous case of “The Lion Sleeps Tonight”.  It had come up in the discussion in the IGC a number of years before.  There was an interesting article in the WIPO Magazine (April 2006) written by a leading South African copyright expert, Dr. Owen Dean, who had actually directed the litigation in that case on behalf of the Solomon Linda family.  Solomon Linda was a Zulu migrant worker whose wonderful song “The Lion Sleeps Tonight” became a worldwide success, under a slightly mistranslated “Uyimbube”.  Over a hundred artists had recorded that song in languages from Dutch to Chinese.  It would be tempting to tell that rich story as a David and Goliath tale of a large American corporation versus the heirs of an impoverished Zulu worker.  The story was indeed rich, with many twists and turns.  Even in South Africa, there had been unfortunate incidents of sharp practices by South African attorneys who not once but twice had been instrumental in having the family heirs assign their worldwide rights to that song.  It was fair to say that it was a copyright case, not a TCEs case.  The 1911 British Imperial Act that was in place in South Africa at the time led to a happy ending.  The Linda heirs continued to receive royalty payments for “The Lion Sleeps Tonight” and remuneration was ongoing.  With that correction to the record, it asked to move on to other parts of the discussion.  

101. The representative of Tupaj Amaru said there was confusion about understanding the content of the international instrument.  There was no agreement or consensus on the definition of TK.  That was very important in order to move forward.  He was not going to talk about copyright, which did not have anything to do with that instrument.  The definitions drawn up by Tupaj Amaru mentioned that TK would be interpreted as the cosmovision of the indigenous peoples of the world.  He proposed the following definition: “TK is the cumulative process of ecological TK or traditional environmental knowledge closely linked to traditional life systems based on biological resources innovations, creative and practical language, spirituality, natural cycles, conservation, and sustainable use of biological diversity, as well as the very close relationship of indigenous peoples with land, cosmovision, the soil, the material aspects that were preserved by indigenous people and protected and had been since time immemorial, transmitted from generation to generation.”  Over 15 years, that issue had been discussed.  Unfortunately the states could not agree on that definition or on the eligibility criteria.  He asked who was going to decide, in a binding international treaty, what the eligibility criteria were.  It had to be on the basis of reality.  He requested to drop the eligibility criteria.  That was incompatible with international treaties.  It was exclusive.  His proposed definition should be the guide to making progress.  The IGC should not be losing itself in confusing items.  On the basis of that definition, nobody could say that the cosmovision of indigenous peoples depended on the politics of certain states.  For those objective reasons and in accordance with the Vienna Convention, he requested to drop the eligibility criteria.  

102. The Chair asked whether any Member State supported the proposal.  There were none. 

103. The Delegation of the Plurinational State of Bolivia, with regard to the eligibility criteria for TK or TCEs to be protected, said that the IGC could arrive at a fairly broad drafting.  It was national legislation that would have to cover all of the different criteria to see what was TK or TCEs and what was not.  The criteria should not be rigid, but coordinated with indigenous peoples of the different countries.  It recalled its position on the possibility of including “protected”, a term closely linked to eligibility criteria.  Such drafting would result in leaving out TK that in fact existed in the Plurinational State of Bolivia.

104. The Delegation of Nigeria aligned itself with the Chair in relation to his observation made earlier.  It said the Delegation of Japan had proposed the idea of the 50-year period.  It was glad to note that the Delegation of the USA was willing to step out of that box.  Although most international instruments were described as framework instruments, there was no better description of what the IGC was doing than to raise a framework instrument that would leave robust policy space at the national level.  It suggested eligibility criteria remaining within Article 3 and not to move around from one section to the other because it was confusing.  It recalled the Chair’s point about eligibility criteria in the TK definition and the tiered and differentiated approach.  They all converged.  The whole idea of having “protected” TK was preemptive.  If there were protected TK, the IGC had no business meeting.  It recalled the mandate.  It claimed that to say that there was predetermined protected TK was as much as saying that the IGC had been meeting for 20 years for nothing.  The IGC had to be sensitive to IPLCs and in fact, by extension, to the national states whose interests were critically engaged by TK, TCEs and GRs.  The idea of 50 years was anachronistic.  The IGC could resolve three major issues using one strategy.  The IGC had to make a choice whether to go back to a robust definition of TK and with eligibility criteria for protection or to look at a tiered and differentiated approach to protection.  Therein, one could also determine criteria for protection.  It would be more effective and efficient to file away those conceptual issues and concentrate on those texts instead of moving around from one section to the other, recognizing that not all members had that kind of a skill to meander around in a consistent manner.    

105. The Delegation of South Africa stated that at the conceptual level, there were two approaches.  The one representing mostly developed countries was to narrow the definition so that much of the TK could get out and be exploited.  TK owners should not allow that kind of situation to happen.  It asked how the IGC would bridge those conflicting interests in the text.  The issue was not a knowledge issue but an economic issue.  The IGC had a moral obligation towards the IPLCs.  It called upon a better and more appropriate human approach to that issue.  One could not negotiate international instruments using maximalist standards.  The approach was to get a minimum standard to which all could agree and then implement it at the national level.  It called for a reasonable and balanced approach, avoiding going to extremes of pushing for one’s own economic interests only.  Both knowledge users and holders had to be winners.

106. The Delegation of the EU, speaking on behalf of the EU and its Member States, supported in general that the eligibility criteria be included in the text of Article 3.  It supported Alt 2 as a general approach in both texts, with particular preferences or concerns as regards some bracketed elements, which would be addressed in the informals.    

107. The Delegation of Lithuania, speaking on behalf of the CEBS Group, said that the two articles on eligibility and scope of protection were fundamental.  On the conceptual side, it could support a tiered approach, but not as a three-tier approach.  A two-tier approach, secret versus non-secret, would create less ambiguity.  It was unclear who would decide if and how narrowly or widely diffused TK or TCEs were.  As regards protected TK, its fundamental conceptual issue was to exclude TK and TCEs that were in the public domain. 

108. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous Caucus, aligned himself with the Delegations of South Africa and Nigeria on the issue of general principles.  On Article 5, he said that those members who were putting in text to consider had to very carefully think about the purpose of the negotiations.  TK was not simply a copyright, trademark or any other IP issue.  It was a matter of fundamental rights of culture.  The Indigenous Caucus had talked about the cultural dimensions of indigenous peoples’ understanding of balance, which differed from that reflected in the current copyright system.  The IGC was trying to move forward and change that.  There had been a proposed change to include “record and archive”.  The IGC had spent many years talking about safeguarding and had it removed from the text, and yet it had been put back in.  Likewise, the terms like “recording” and “archiving” were entering the text.  The IP system had nothing to do with recording and archiving.  The archiving and safeguarding functions were dealt with under UNESCO and other related conventions.  Also, from the indigenous peoples’ perspective, it was time for states to stop assigning themselves functions to collect, store and facilitate the transfer of their TK or TCEs without their FPIC.  Safeguarding, recording and archiving had no place at all in any of those instruments.  All of those principles should refer back to what IPLCs wanted.  The new standard was to ask the people from where the knowledge came from, who had generated that knowledge and maintained it over many millennia or time immemorial, what they wanted to have done with their knowledge.  On the issue of 50 years, he said that it was not a meaningful criterion.  Indigenous elders might get their knowledge overnight in a dream.  In the Western system, he recalled the example of a chemist who had come up with the structure of benzene in a dream.  He said that those sorts of knowledge came in different manners.  Indigenous peoples often did not believe that TK was just a product of creativity or innovation or of the mind.  What made TK traditional was not how recent or old it was, but how it fit in the cultural and traditional contexts.  It was time to start moving beyond that and make a set of instruments that could fit with the subject matter.

109. The Chair asked the proponents of the term “safeguarding” to reconsider their position.

110. The Delegation of Niger said the issue of eligibility criteria was very important.  He was surprised that that topic and the issue of 50 years were coming back on the table.  It had been recognized that it was not the duration of TK that made it traditional.  What made it traditional was its method of creation:  TK was created each and every day.  Every generation that inherited knowledge did not keep it as it had been handed down.  Sometimes TK could be handed down not via parents, but via others.  If one took into account the 50-year criterion, TK was an antiquity.  That was not the case because it was living knowledge.  The Indigenous Panel had mentioned that.  The IP system was not adapted to the needs of TK and the IGC had to create a sui generis system.  To sum up, it was not the age or duration of the knowledge that was really important.  It was the method in which the knowledge had been created, passed on and recreated over the generations.  TK was not an antiquity per se.  

111. The Delegation of Japan, in response to the statement made by the Delegation of Nigeria, was reconsidering its original proposal of “not less than for 50 years”.  The background of the proposal was based on the view that the criteria of the term “traditional” should be further clarified in order to ensure certain predictability, and “50 years” was one of the example of time element.  It would consider more flexibly how many years should be appropriate.  It could show a flexible attitude as to the period of time as long as concise and objective criteria were set forth.

112. The Delegation of the Philippines agreed with the views expressed that the provisions limiting the coverage of TK and TCEs to 50 years could pose problems, not just conceptually but also in the actual implementation of any possible future instrument.  For any instrument about TK and TCEs to be relevant, the perspective of IPLCs should be taken into account.  As it was, indigenous peoples did not necessarily rely on a calendar system, or at least use a calendar system similar to the one most people were using.  It was happy to hear that the Delegation of Japan was willing to reconsider the proposal but nevertheless warned against setting arbitrary periods of time when it came to TK and TCEs.  It was open to more discussions that could address the issue of eligibility but believed that a temporal solution might ultimately present a very challenging, if not problematic and untenable, way forward.  It was pleased that some references to PIC had been revised to add the word “free”.  The use of the phrase “free, prior and informed consent” was consistent with international principles and standards recognizing the freedom and the right of indigenous peoples to self-determination and should be a vital component of any instrument on TK and TCEs.  It reiterated its earlier proposal for the phrase “free, prior and informed consent” to be universally reflected in the drafts wherever applicable, in particular the draft articles for TK which used “free” in some parts and only “prior informed consent” in others.

113. The Delegation of Italy endorsed the statement by the Delegation of the EU, on behalf of the EU and its Member States.  With regard to the period of time covering five generations or 50 years, it was linked to the other alternative that made a reference to transmission through generations.  It was important to bear in mind that TCEs were protected by copyright as artistic works, and the protection of such works started at the point where they were created, as stated in the Berne Convention.  In accordance with the draft instruments under discussion, at the outset, there was no protection because the protection started after a period of 50 years, or at the very least, after a certain period when it had been passed on from one generation to the next.  However, those works were protected by copyright from the time when they were created, thus one needed to give some thought to that.  The IGC was talking about IP and it needed to consider international laws and standards that already covered some of those issues.  Therefore, one needed to clarify the relationship between copyright protection, which started when the work was created, and the time when protection for TCEs began.  All of that fell inevitably into the public domain.  It agreed with the points made by the Delegation of South Africa that the eligibility criteria had to be coordinated with the definitions because there could not be such repetition in an international text.

114. The Delegation of India supported Alt 1 of Article 3, because the IGC had already defined TK and TCEs in “Use of Terms”, which took care of all other criteria.  The IGC should extend the definition of TK and give the conditions in the eligibility criteria.  It supported Alt 2 of Article 5 for both TK and TCEs.

115. The Delegation of the Republic of Korea supported Alt 3 in the TK text and Alt 2 in the TCEs text, with regard to subject matter and eligibility criteria.  The definitions of TK and TCEs should be concise and clear‑cut in order to prevent future ambiguous interpretations of the subject matter.  TK and TCEs had different characteristics compared with general IP rights.  Therefore, in order to protect TK and safeguard TCEs under the current IP system, there should be clear eligibility criteria for TK and TCEs in order to avoid possible conflicts with the general IP rights.  It stood ready to constructively take part in the discussion of “50 years”.

116. The Delegation of Indonesia, speaking on behalf of the LMCs, supported, with regard to subject matter, Alt 1, and suggested to simply mention TK or TCEs.  It referred to the intervention by the Delegation of India and said that should there be a need to tweak the eligibility criteria, it could be taken care of it in the definition.  That position was in conjunction with its position on the tiered approach under the scope of protection. 

117. The Delegation of the Islamic Republic of Iran said that with regard to subject matter, it was weird that after years of negotiation there was no agreement on the very basic issue.  There was consensus that the subject matter was TK and TCEs; no one objected to that.  Alt 1 in both texts was simple and concise and could bring everybody onboard.  With regard to the criteria for eligibility, the concerns raised by some delegations could be easily addressed in the definition or in the scope of protection.  The IGC was not mandated to solve all differences in an international instrument.  Some of the rules would be left to national legislation.  It was better to create a general, minimum international standard and leave some room for national legislation.  With regard to “safeguarding”, it was not convinced of the added value of including such a word in the subject matter.

118. The Chair ended the plenary discussion.  

119. [Note from the Secretariat:  This part of the session took place on the following day, August 29, 2018]  The Chair invited the Member States to introduce their proposals and opened up for discussion.

120. The Delegation of the EU, speaking on behalf of the EU and its Member States, gave a very brief introduction to documents WIPO/GRTKF/IC/37/10 and WIPO/GRTKF/IC/37/11, as those proposals were not new.  Those documents had been reissued for IGC 37 almost unchanged, except for a few changes in relation to the IGC’s mandate.  The references to the mandate had been updated in view of the current mandate, which had become distinctly stronger on the evidence‑based approach.  Its proposals were thus more relevant than when they had initially been submitted. 

121. The Delegation of Lithuania, speaking on behalf of the CEBS Group, supported the proposals by the Delegation of the EU, on behalf of the EU and its Member States.  Looking at national experiences was very important.

122. The Delegation of the USA thanked the Delegation of the EU, on behalf of the EU and its Member States, for introducing its proposals.  It appreciated the focus on recently adopted legislation and initiatives on TK and TCEs.  It saw value in making that information available to the IGC.  It looked forward to further discussions on that proposal. 

123. The Delegation of Japan thanked the Delegation of the EU, on behalf of the EU and its Member States, for its proposals contained in documents WIPO/GRTKF/IC/37/10 and WIPO/GRTKF/IC/37/11, which suggested the necessity to conduct studies on national experiences, as well as domestic legislation and initiatives in relation to the protection of TK/TCEs.  It supported the proposals because they formed a good basis for the discussion on the issues regarding IP and TK/TCEs, especially from the evidence-based approach.  It looked forward to continuing discussions on those proposals.

124. The Delegation of India congratulated the Delegation of the EU, on behalf of the EU and its Member States, for coming up with the proposals.  However, it asked what the relevance of those studies were, with so many studies already in place, either done by WIPO itself, compiled by WIPO or carried out by various other institutions and individuals.  It asked if it was not going to delay the entire decision-making process in the IGC.  Under the circumstances, those proposals were not acceptable. 

125. The Delegation of the Republic of Korea supported the proposals made by the Delegation of the EU, on behalf of the EU and its Member States.  The study-based approach was helpful for Member States to understand and analyze the current situation and reach consensus on core issues at future sessions.  

126. The Delegation of Morocco, speaking on behalf of the African Group, said that adopting those proposals would simply delay the work of the IGC under the ongoing text‑based approach.  It would simply make the differences of opinion even more evident.    

127. The Delegation of South Africa supported the interventions made by the Delegation of Morocco, on behalf of the African Group, and the Delegation of India.  It was carefully looking at the questions raised by the Delegation of the EU, on behalf of the EU and its Member States.  Many of those had already been addressed in the WIPO Updated Draft Gap Analyses.  Countries had filled many questionnaires and submitted them to WIPO in the CDIP explaining in full detail the national processes, key definitions and domestic legislation. 

128. The Delegation of Egypt said that studies would be submerging the IGC with a great amount of work.  Discussions should focus on the basic documents.  The IGC had spent 20 years dealing with that topic.  It did not need new documents.  Those documents reflected what they represented and who represented them.  

129. The Delegation of the USA introduced document WIPO/GRTKF/IC/37/12 entitled “Joint Recommendation on Genetic Resources and Associated Traditional Knowledge”, cosponsored by the Delegations of Canada, Japan, Norway, the Republic of Korea, and the USA.  It had previously introduced it in IGC 36 as document WIPO/GRTKF/IC/36/7.  That document could be used as a confidence building measure to help the IGC move forward on key issues concerning GRs and associated TK.  The cosponsors had re-tabled that document based on the discussions in the past IGC sessions where some delegations had expressed their interest in that document and its objective, which included preventing the erroneous grant of patents.  The proposed joint recommendation could be negotiated, finalized and adopted without slowing down the work of the IGC.  It would promote the use of opposition systems to allow third parties to speed up the validity of a patent, the development and use of voluntary codes of conduct and the exchange of access to databases among other things in order to prevent the erroneous granting of patents for invention based on GRs and associated TK.  With respect to opposition systems, US patent law provided a mechanism for third parties to submit printed publications of potential relevance to the examination of a patent application with a concise description of the asserted relevance of each document submitted.  That provision had been introduced in 2012 under the America Invents Act.  Such submissions must be made prior to the date of a notice of allowance.  Third party submissions did not delay or otherwise interfere with the examination of patent applications because they merely provided additional information to patent examiners without creating procedural requirements.  Almost half of the third party submissions between 2012 and 2013 were filed in technology centers as well as those related to food and chemical engineering.  With respect to voluntary codes of conduct, a number of pharmaceutical and biotechnology inventions, bio fuels and agricultural products, utilized compounds and processes that existed in nature and some of those included associated TK.  Many companies had established guidelines and rules for proper bioprospecting.  It continued that discussion on proposed joint recommendation because it believed it captured key objectives and facilitated the establishment of effective mechanisms for the protection of TK associated with GRs.  It invited other delegations to express their support for that proposal and welcomed any further cosponsors.  

130. The Delegation of Japan thanked the Delegation of the USA for its explanation.  As cosponsor, it supported document WIPO/GRTKF/IC/37/12.  That recommendation was a good basis for the discussion on the issues regarding IP and GRs, especially on preventing the erroneous granting of patents.  It looked forward to continuing discussion.    

131. The Delegation of the Republic of Korea, as a cosponsor, supported document WIPO/GRTKF/IC/37/12 introduced by the Delegation of the USA.  The establishment and use of database systems to prevent erroneously granted patents and the use of opposition measures would be an effective and efficient form of promoting protection of GRs and TK associated with GRs in the patent system.  It emphasized the importance of protecting TK and associated GRs in the phase of erroneously granted patent rights.  In that regard, the most effective form of protection was the establishment and use of database systems.  The Korean Intellectual Property Office (KIPO) had established a TK and associated GRs database.  The database was presented online through the Korean TK Portal, making the database publically accessible.  Patent examiners at KIPO were obligated to search the database for prior art.  That method had been used to successfully and efficiently in the protection of TK and associated GRs.  That would be a very practical and feasible method for reducing the number of erroneously granted patents in each Member State.    

132. The Delegation of Morocco, speaking on behalf of the African Group, thanked the cosponsors of that proposal.  It had always called upon Member States to concentrate on substantive work and appealed once again to others to do that.  Recommendations or proposals could only further hold up progress in the IGC’s work.    

133. The Delegation of India congratulated the Delegation of the USA for the proposal.  However, it needed to study the implications of the proposal in detail and so it wished to put it on hold.  It did not support it. 

134. The Delegation of Japan, together with the Delegations of Canada, the Republic of Korea and the USA, reintroduced document WIPO/GRTKF/IC/37/13, entitled “Joint Recommendation on the Use of Databases for the Defensive Protection of Genetic Resources and Traditional Knowledge Associated with Genetic Resources”.  Paragraph 18 laid out several key issues, including the contents to be stored in databases and the allowable format for the content.  Those were important aspects in terms of understanding the function and benefit of the databases.  Paragraph 19 referred to the necessity of the WIPO Secretariat conducting feasibility studies.  Particularly, a prototype of the proposed WIPO portal site would greatly help to see all aspects of the database and define future steps.  Most of the Member States shared a common recognition in terms of the importance of establishing databases as a defensive measure to prevent the erroneous granting of patents for inventions dealing with TK and associated GRs.  Based on that recognition, it had been contributing to the discussions at the IGC and other fora.  It would be more appropriate to establish databases that provided information required by examiners to conduct prior art searches and judge novelty and inventive steps in patent claims, rather than introducing a mandatory disclosure requirement.  The use of the proposed databases during the patent examination process would improve the quality of patent examination in the area of TK and ensure the appropriate protection of TK.  It looked forward to continuing discussions on the joint recommendation with Member States.

135. The Delegation of the USA supported the comments made by the Delegation of Japan regarding document WIPO/GRTKF/IC/37/13.  As cosponsor of the proposed joint recommendation on the WIPO portal, it viewed that proposal as a valuable contribution to the work of the IGC that aimed to provide an international legal instrument(s) for the effective protection of TK.  In particular, the proposal helped to address the concerns raised in the IGC relating to the erroneous granting of patents.  Moreover, it was essential that the IGC further engage on that proposal in order to address questions and concerns raised about the use of databases in past discussions.  Some of the questions that had been raised in the IGC included (1) what was the value added of a new GRs database, given that there were already excellent databases of GRs as well as databases of scientific literature in existence;  (2) if information that was placed in databases was not intended to be in the public domain, what, if anything, could be done to ensure that GRs or TK did not fall into the public domain once in the database;  and (3) which databases relating to GRs and TK associated with GRs were searched by national patent offices.  Through the IGC’s work, it had learned that there were a variety of approaches to databases at the national level.  Although the joint recommendation would not be prescriptive on many of the questions raised, it would provide a response from the US perspective.  In response to the first question, having a centralized database would help simplify research procedures by making it easier to conduct more systematic searches that covered the content of several databases.  In response to the second question, if a database was made available to patent examiners as well as to the public, it should only contain information that was eligible to be prior art.  Regarding the third question about which databases relating to GRs and associated TK were searched by national patent offices, USPTO patent examiner searched a wide variety of databases, including the Korean IP Portal, the Indian TKDL, the Northern Ontario Plant Database, the South African Traditional Medicines Database, and the US Department of Agriculture Plants Database, among others.  It looked forward to discussing the WIPO Portal and welcomed suggestions for improving the proposal.  

136. The Delegation of India welcomed the proposal.  However, there were certain issues, such as the use of databases in place of a mandatory disclosure requirement.  That still had to be studied.  It would be better if they were complementary.  As regards the databases’ availability to the public, they should be open to the IP offices only for prior art searches.  

137. The Delegation of the Republic of Korea, as a cosponsor, supported document WIPO/GRTKF/IC/37/13.  A well-developed database was a very practical and feasible method for reducing the number of erroneously granted patents in each Member State, and promoting the protection of GRs and associated TK.  Developing an integrated, one-click database system, a WIPO portal system would effectively and efficiently enhance the protection of GRs and associated TK.    

138. The Delegation of Brazil thanked the cosponsors of that proposal.  The objective of preventing the granting of erroneous patents was an essential goal for Brazil.  It was one of the main reasons for the existence of the IGC itself, which was trying to find a solution to those IP issues.  Databases were valuable tools.  Indeed, India had created a wonderful database of TK and its use should be encouraged.  They could not however be considered as the single instrument for assessing prior art in the field of TK and GRs.  New GRs and associated TK were being discovered all the time in very large numbers.   No database would be expected to cover such riches given their dynamic character.  It thanked the cosponsors of the proposal and remained open for discussions with all of them and with the rest of the membership.    

139. The representative of the Arts Law Center said there were a number of case studies published by WIPO, including a number by indigenous lawyers such as Ms. Terri Janke.  Her case studies, entitled “Minding Culture: Case studies on Intellectual Property and Traditional Cultural Expressions”, were still relevant to the issues on existing IP rights regimes.  She also had concerns about the onerous nature of TK databases for indigenous peoples.  Many indigenous peoples lived in remote places and would not have access to government databases or even the Internet or a computer.  That would be detrimental to indigenous peoples and lead to further misappropriation.  Non-Indigenous users could also use any registered TK to the detriment of indigenous peoples. 

140. The Delegation of Nigeria thanked the proponents for the proposal on databases.  It aligned itself with the Delegation of India and the observation made.  The idea of a one-click database system was an oversimplification of TK and TCEs.  It did not, in principle, oppose the role that databases could play in that process and for the purpose of IGC’s mandate.  Yet, databases should not be over-advertised, neither should they be over-celebrated.  They were only supplementary instruments, and could only complement a rights‑based approach.  India’s success with the use of the TKDL was limited, context-specific, and was suitable to India’s specific national context.  It did not apply and was not scalable in many national contexts.  As to the role of nations/states as beneficiaries or stakeholders in TK/TCEs, India’s national interest engaged that specific question, differently from other countries where IPLCs were bottled in nations/states, i.e. alien to their own political organization.  In those contexts, sensitivities were different.  The use of all of those supplementary instruments, studies and proposals should be handled with care so as not to derail the assignment for which the IGC was meeting, after almost two decades of negotiations.  A lot of studies had been done and a lot of proposals had been taken into record.  At that point in time, any attempt to clutter or bombard the process with so much of that would not serve the interest of closing the gaps and making progress.

141. The Delegation of Egypt said its position was of principle and related to the number of proposals being put forward.  While databases might be important, they should nonetheless not distract the IGC from doing its work in accordance with its mandate.  All of those who had proposed the joint recommendation could simply refer to documents that they had submitted in the past.  There was no point in going on submitting more and more documents year after year.  That was just submerging the IGC in paper and meant the IGC’s work would go on forever.  That was certainly not its objective.

142. The Delegation of Indonesia thanked the Delegations of Canada, Japan, the Republic of Korea and the USA for the joint recommendation (document WIPO/GRTKF/IC/37/13).  It highlighted that the use of databases was a complementary measure towards the protection of GRs and associated TK.  In document WIPO/GRTKF/IC/37/13, the focus was actually on the need to prevent the erroneously granting of patents based on GRs, which was not something wrong.  However, there was a big disconnection with the title of the joint recommendation itself, which related to the use of database for defensive protection.  The Delegation was still not convinced that the joint recommendation was aiming for the protection for GRs and associated TK.  It recalled the IGC’s mandate and said that such a proposal would delay progress because it did not have anything to do with the negotiation process.

143. The representative of NARF said that while she could support measures to prevent the erroneous grant of patents, the creation and use of databases posed concerns and risks for indigenous peoples.  Any such databases had to be designed, developed and populated in conjunction with indigenous peoples and take into account their customary laws and protocols.  Certain principles would need to underlie the development of any such databases, including:  FPIC; that the database did no harm to the rights of indigenous peoples;  that information included in the databases not be considered to become public domain;  that indigenous peoples had to have access to any such databases to remove and correct information included inappropriately or in an unauthorized manner in the database;  and that databases should not be publicly available.  

144. The Delegation of Canada reintroduced the “Proposal for the Terms of Reference for the Study by the WIPO Secretariat on Measures related to the Avoidance of the Erroneous Grant of Patents and Compliance with Existing Access and Benefit-Sharing Systems” (document WIPO/GRTKF/IC/37/14).  It co-sponsored that proposal together with the Delegations of Japan, Norway, the Republic of Korea, the Russian Federation and the USA.  Up-to-date information on the issues outlined in the proposal would help inform and advance the work of the IGC in respect of both a GR and a TK instrument.  The proposed study would provide up-to-date information on existing national laws, as well as concrete information on practices and experiences.  That was consistent with and supported the IGC’s mandate, which called for an evidence-based approach and reaching a common understanding on core issues.  That study would provide a highly valuable corpus of information that would have benefits not only for the IGC, but also more generally, providing a useful reference including for Member States considering the introduction of a disclosure system.  It welcomed the Secretariat’s continued work in compiling and making available information on existing disclosure laws and measures, such as the 2004 Technical Study on Disclosure Requirements in Patent Systems Relate to Genetic Resources and Traditional Knowledge, and the 2017 Key Questions on Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge.  However, those materials did not provide a comprehensive, comparative overview and analysis on how those laws and measures operated in practice.  For example, some important questions remained unaddressed such as how the provisions were not only applied and interpreted by administrative and judicial bodies and what the impacts were, but also how they were perceived by IPLCs, the user community (including academia and industry), and by the public in general.  Overall, the IGC would benefit from detailed information on concrete Member State’s practice on GRs and TK but also TCEs and could draw on those studies to identify the most appropriate way forward.  It welcomed a further discussion of that proposal, whether formally in plenary or informally.  That proposal was complemented by other proposals on studies on TK and TCEs.  Such studies, which could be undertaken in parallel to the IGC meetings, informed and enriched the text-based work and enhanced the IGC’s efforts to reach a common understanding on core issues which were the foundation to and a pre-requisite to reaching consensus on any instrument regarding GRs, TK and TCEs.  It invited other Member States to seriously consider the merits and value of the proposed studies and to be open to contributing to and supporting such proposals.

145. The Delegation of the USA, as a cosponsor, supported the proposal made by the Delegation of Canada on document WIPO/GRTKF/IC/37/14.  It recalled the mandate and its reference to studies of national experiences.  In past sessions, the IGC had held constructive discussions about national laws and how disclosure requirements and ABS systems functioned.  Questions in the study explored issues such as the impact that national disclosure requirements had in securing compliance with ABS systems and the penalties associated with noncompliance.  The study was intended to generate important information to support the IGC’s work.  It was not intended to slow down the work of the IGC.  It invited other delegations to express their support for that proposal and welcomed any additional questions or improvements upon the study that other members might have.    

146. The Delegation of Japan thanked the Delegation of Canada for the explanation.  As a cosponsor, it supported the proposal.  Many Member States had recognized the importance of an evidence-based approach.  The proposed study was an effective and productive way to foster a common understanding on core issues on GRs without delaying text‑based negotiations. 

147. The Delegation of India welcomed the proposal but said that there were certain issues that deserved attention.  It wondered what the timeframe for that study would be, what the relationship with the other proposed studies would be, and what the regional spread of the study would be.  Although the study’s intention was good, it did not have direct bearing on the IGC process for finalizing the documents.  Thus, it did not support the proposal. 

148. The Delegation of the Republic of Korea, as a cosponsor, supported the proposal contained in document WIPO/GRTKF/IC/37/14.  It did not fully comprehend the impact of disclosure requirements in the patent system.  The proposed study would provide fact and evidence‑based information on current national experiences.  Through that study, one could hear diverse opinions or experiences, not only from GRs providers but also from patent examiners and patent users who would be directly influenced by the introduction of a disclosure requirement.  That study would help reflect the views from various stakeholders in a balanced manner and contribute to assessing the possible impact of a disclosure requirement in the patent system and understand core issues in the IGC better.    

149. The Delegation of Morocco, speaking on behalf of the African Group, thanked the cosponsors of the proposal.  Any proposal at that stage was taking the IGC further away from its objective and was minimizing the scope of the work achieved thus far.  It urged Member States to make the best possible use of the time and focus on the texts currently under negotiation.

150. The Delegation of Egypt supported the statements by the Delegations of India and of Morocco, on behalf of the African Group.    

151. The Delegation of the USA introduced document WIPO/GRTKF/IC/37/15 entitled “The Economic Impact of Patent Delays and Uncertainty:  US Concerns about Proposals for New Patent Disclosure Requirements”.  That document was relevant to disclosure requirements in the IGC’s mandate to use an evidence‑based approach in its consideration of national experiences with IP and GRs.  That document had been introduced at IGC 36 and remained the same since that time.  That paper was based on recent peer reviewed economic studies, including one conducted by a USPTO Edison scholar in collaboration with other economists.  The paper analyzed the impact that disclosure requirements would have on research and development in the field of biotechnology and pharmaceuticals, due to uncertainties they would introduce into the patent system.  Importantly, that paper considered the effect of patent review delays on employment and sales growth for startups.  Among those findings were that a single year of patent review delays would reduce employment growth for a startup by an average of 19.3 percent over five years.  A single year of patent review delay would also reduce sales growth for startups over five years by an average 28.4 percent.  The paper considered legal uncertainty from disclosure requirements, which might encourage companies to forego patent protection in favor of weaker or non-disclosed forms of protection, such as trade secrets.  Those findings were consistent with the conclusions reached by a report commissioned by IFPMA and CropLife, introduced at an IGC side event in June 2018.  A new disclosure requirement could lead to legal uncertainty in granted patents, which could affect a firm’s overall market competitiveness, including negative effects on licensing, research and development, investment and litigation.  It had significant, economic-based concerns about proposals for new disclosure requirements that were under consideration in the consolidated document and it invited the IGC to exercise caution when considering those proposals.  It invited the IGC to give careful consideration to that paper.

152. The Delegation of Japan expressed its appreciation to the Delegation of the USA for providing document WIPO/GRTKF/IC/37/15.  As indicated in the document, the mandatory disclosure requirement would result in delaying the patent granting process and create uncertainty for patent applicants.  In addition, the mandatory disclosure requirement might hinder the healthy growth of industries utilizing GRs in emerging and developing counties, both then and in the future.  It shared a common, grave concern about the mandatory disclosure requirement, as stated at IGC 36.  The analysis based on the objective data shown in that document was highly useful to advance the work of the IGC, using an evidence-based approach.  For example, taking into account the fact that the terms of patent rights were limited, basically 20 years from the filing date, both panel A and panel B shown in figure 4 in the document were very persuasive.  In addition, that document, in particular, shed light on the effect of the disclosure requirement on startup companies.  Since supporting startup companies was critical for emerging, developing and developed countries, it also offered all Member States valuable insight for that highly important aspect.  It remained committed to contributing to constructive discussions in the IGC in an evidence-based manner, based on the valuable lessons obtained from the detailed analysis shown in the document.

153. The Delegation of the USA clarified which specific national disclosure requirements had been focused on in the paper.  The paper looked at the economic impacts of patent granting delays and legal uncertainty, and explained how they related to a disclosure requirement.  It did not single out any individual national patent disclosure requirements but that information was available in the literature, such as the IFPMA and CropLife paper that looked at individual patent disclosure requirements and talked about the significant effects of delays and legal uncertainty created by those national disclosure requirements.  It said it would not single out any particular office. 

154. The Delegation of the Republic of Korea supported document WIPO/GRTKF/IC/37/15, as proposed by the Delegation of the USA.  It shared the concern that the new disclosure requirements could cause delays in the patent examination process and put a burden on inventors or applicants, eventually hindering the development of GR-related inventions.  In April 2018, it had held a meeting with GRs users and stakeholders and had a chance to hear their opinions on the possible impacts of introducing disclosure requirements in the patent system.  The participants had expressed their concerns that the patent filing date could be significantly delayed when they attempted to meet the disclosure requirements for each GR used in the invention.  Also, they were concerned that the disclosure requirement could prolong the patent examination procedure.  As the proposed document mentioned, KIPO had spent six months figuring out what kinds of GRs were used in the Korean patent applications.  The scope of the study was restricted to biotechnology according to the IPC.  In the past two years, most of the GRs in patent applications had been disclosed in several ways, including academic terms in Latin, typical names, and even terms used by local communities.  Thus, patent examiners needed to search more than 5,000 GRs one by one to clarify which specific GRs were used.  The origins of the used GRs were usually unclear, with some coming from traditional markets, mountains or companies.  Even with the restrictions, the study required lots of resources from KIPO to figure out the type of the used GRs.  From that study, it appeared that if disclosure requirements were introduced, additional search and review time could be required to examine submissions, thus placing an additional financial and human resources burden on patent offices.  That might lead to a delay in the examination and granting process.  It stood ready to constructively discuss that document.

155. The Delegation of India said the study was a good initiative.  However, it questioned the relevance and validity of the study, i.e. whether it satisfied all the validity criteria, like content and constructive validity of research.  It said it needed to go through it and would then express any conclusion on it.    

156. The Delegation of Brazil thanked the Delegation of the USA for presenting the study.  IP offices were meant to play the role of checkpoints.  There was nothing mandating them to verify the truthfulness of the disclosure requirement in the patent application.  It was just as concerned as the Delegation of the USA, indeed as everyone in the IGC, about legal certainty.  That was why Brazil and many other Member States were exploring the possibility of limiting the revocation of patents to cases of patent fraud.  That was not new.  The USPTO regulations determined that a finding of fraud, inequitable conduct or violation of duty of disclosure with respect to any claim in a patent application rendered all claims unpatentable or invalid.  As a US court had stated: “once a court concludes that inequitable conduct occurred, all the claims, not just the particular claims in which the inequitable conduct is directly connected, are unenforceable.”  Lack of such a provision would contribute to legal uncertainty.

157. The Delegation of South Africa thanked the Delegation of the USA for the presentation.  The study reflected a particular interest group.  It would have been nice to try and balance it by looking at what the impact of misappropriation had been over the years and the cost to the IPLCs for the loss of economic income as a result of the biopiracy.  It called for balanced perspectives in that approach.  That should not be used to scare Member States around disclosure.  The IGC had legitimacy to discuss disclosure requirements.   It was as much vested in the discussion of disclosure requirements from its economic perspective, i.e. the protection of IPLCs and their knowledge in terms of economic exploitation by the industry.    

158. The Delegation of Indonesia thanked the Delegation of the USA for introducing document WIPO/GRTKF/IC/37/15.  It recalled the interventions by the Delegations of India and Brazil.  It remained unconvinced that assumptions and conclusion of that document reflected a balanced perspective of introducing a new disclosure requirement, especially the kind of disclosure requirement that the IGC had been discussing at IGCs 35 and 36.  The IGC had to consider the full picture of cost and benefits.  The analysis should not just focus on economic and monetary impacts but focus on other impacts.  A full and balanced cost and benefit calculation should not come from one particular stakeholder only.  As a nation, it had a lot of different stakeholders, and they should all be reflected.

159. The Delegation of Egypt said anyone who came up with an initiative had to be thanked, whether it agreed with the initiative or not.  Those who had conducted the study could rely on it to provide ideas when the IGC would discuss disclosure requirements.  The IGC should not discuss any new documents outside the approved documents.    

160. The Delegation of the USA introduced for the first time the “Proposal for the Terms of Reference for a Study on Existing Sui Generis Systems for the Protection of Traditional Knowledge” (document WIPO/GRTKF/IC/37/16).  The proposal was intended to provide a valuable contribution to the IGC’s work on reaching an agreement on an international legal instrument(s) for the effective protection of TK.  The IGC’s mandated work included conducting and updating studies that included domestic legislation.  Tasks facing the IGC involved a balancing of a complex set of issues and included responding to the concerns of IPLCs over the unauthorized use of TK, especially in a commercial context, while allowing active exploitation of the TK by the originating community itself, and also safeguarding the interests of other stakeholders such as industry, museums, archives and libraries.  Over the past 20 years, a number of WIPO members had introduced international law provisions to protect TK.  The IGC would benefit from a better understanding of the scope of those laws, the nature and effectiveness of their implementation and their overall impact.  The proposed study aimed to build upon the body of work developed in the IGC and gather further information to provide the IGC with a better understanding of sui generis systems for the protection of TK.  The proposal included questions relating to the nature of existing TK systems, the extent to which countries had implemented and enforced such laws and regulations, examples of how such laws and regulations had been applied, whether those laws would apply to subject matter used by the public, and any exceptions and limitations that might apply.  The study was different than other studies and indeed was a next step to build on existing studies.  The IGC was not there to write an aspirational statement but to develop an instrument that worked in practice, with clear parameters that could be implemented domestically and used by IPLCs, governments and the public.  The new study proposal was to look beyond the language of the laws and agreements covered in the existing studies and other reference materials and to look at how those laws and agreements worked in practice, how they were implemented and how they effected those involved.  The proposed study would not delay progress or establish any preconditions for negotiations.  Rather, it reflected a good faith effort to gather more specific and relevant information than envisioned under previous studies and capture updates from those Member States that had recently passed TK laws.  Thus, the study was intended to generate important information to inform the IGC and support its mandated work.  It invited the IGC’s support for that proposal.

161. The Delegation of Japan thanked the Delegation of the USA for explaining the new “Proposal for the Terms of Reference for a Study on Existing Sui Generis Systems for the Protection of Traditional Knowledge”.  Taking into account the evidence-based approach mentioned in paragraph (c) of the 2018/2019 mandate, with particular reference to paragraph (d) of that mandate setting out such evidence-based approach and expressly mentioning the conducting/updating of studies covering, inter alia, examples of national experiences, including domestic legislation, the Delegation, as a co-sponsor of the proposal, proposed that the WIPO Secretariat invite the WIPO Member Statess that had a sui generis national law for the protection of TK to respond to the questions contained in the Annex of the document.  Compilation of the responses obtained through the study would undoubtedly contribute to the effective discussion in the IGC.

162. The Delegation of the Republic of Korea supported the proposal made by the Delegation of the USA, because the proposal could also provide a useful basis for Member States to discuss TK issues in a more effective and efficient way.  

163. The Delegation of India said that any proposal for a study had academic relevance but it was questionable whether it had any practical relevance.  There could be a hundred other proposals on various aspects of the articles of the IGC framework.  It wondered if the IGC was going to take up all those studies first and then decide what would be the legal framework on TK, TCEs and GRs. 

164. The Delegation of Brazil recalled the terms of the mandate.  If Member States concluded that the study or fact-finding exercise proposed by the Delegation of the USA would in fact not delay or be considered as a precondition for further negotiations, and also to the extent that that study focused mostly on updates to what had been done before, it might be a useful exercise for further thought in the forthcoming sessions.

165. [Note from the Secretariat:  The informals took place on the afternoon of August 28, 2018.  This part of the session took place after the distribution of Rev. 1 dated August 29, 2018 prepared by the Facilitators.]  The Chair asked members to listen to the Facilitators very carefully when they explained the rationale behind the changes made.  It was a particularly difficult task for the Facilitators because they were trying to deal with two texts.  It was a significant task for the Facilitators.  As a result, the Facilitators had only completed their work up to Article 4.  He emphasized that Rev. 1 was a working document, work in progress, and it had no status.  The Facilitators were trying to narrow the gap and come up with a compromised position.  There was significant support and flexibility in trying to achieve that.  He invited the Facilitators to present their work. 

166. Mr. Kuruk, speaking on behalf of the Facilitators, said that the Facilitators had been called upon to review the draft texts on TK and TCEs and to propose texts for the IGC’s consideration that were concise, narrowed gaps, eliminated repetition and redundancies, and preserved the integrity of the proposals of Member States.  In line with that mandate, the Facilitators proposed a set of revisions for the preamble and Articles 1, 2, 3, and 4 of both the draft texts on TK and TCEs.  The revisions took into account interventions made in plenary and the informal session.  Essentially, they had deleted Article 3 on eligibility criteria, cleaned up the definitions of TK and TCEs in Article 2, revised Article 1 to state three main objectives, and come up with a simpler description of beneficiaries in Article 4.  They had faced challenges because of the need to work on two separate texts simultaneously and to incorporate two additional sections reflecting the proposals of the Facilitators.  For the sake of legibility, the information was presented in a table of two columns that showed only the changes made by the Facilitators, in two versions:  track changed and clean versions.  Because the Facilitators’ proposals had been prepared using the original draft articles and the changes were tracked, it was easy to identify in the Facilitators’ text the nature of the revisions made.  In Article 1, in the draft text on TK, they had deleted the reference to “policy” in the title.  The change was to accommodate the request made by some Member States.  They had also reduced the number of objectives in the draft text to three.  The proposed new text read as follows: “This instrument should provide beneficiaries with the means to:  (a) prevent the misappropriation, misuse, and unauthorized use of their traditional knowledge;  (b) encourage and protect creation and innovation, whether or not commercialized;  and (c) prevent the erroneous grant or assertion of intellectual property rights over traditional knowledge.”  With regard to the first objective on prevention of misappropriation, misuse and unauthorized use, they had used those terms in a comprehensive manner to incorporate the views of all Member States, as they determined that some delegations had expressed a preference for “misappropriation” while others wanted to use the terms “misuse and/or unauthorized use.”  They had deleted the reference to illegal appropriation found in the previous Alt 1, finding that term to be included in a reference to misappropriation, misuse and unauthorized use.  Likewise, they had deleted the part about “controlling ways”.  Those ideas were also captured in the reference to misappropriation, misuse and unauthorized use.  The objective about achieving equitable and fair benefit-sharing had been moved to the preamble, in response to a request of some Member States.  It was deemed of sufficient importance and was supportive of the work in other instruments to warrant placement in the preamble.  They had deleted the remaining provisions in Alt 1 on TK as they were found to be repetitive and adequately covered in the three objectives.  They had deleted Alt 2, Alt 3 and Alt 4.  In the TCEs text, they had made similar changes.  There were the same three objectives that were found in the previous Alt 1 of the TCEs text.  The only change that was really different from the TK text was regarding subject matter, i.e. using “TCEs” instead of “TK.”  In Article 2, regarding the use of terms, they had worked on the definitions of TK and TCEs in both documents.  The goal was to incorporate in the definitions the criteria for protection found in Article 3 regarding subject matter, with the aim of eliminating excessive repetition.  That action was taken to accommodate the request of the delegations for a clearer statement for eligibility criteria in the definitions section.  As a result of the revisions, prior Article 3 on subject matter had become redundant and had been deleted.  The definition of TK was as follows:  “Traditional knowledge for the purposes of this instrument, is knowledge that is created, maintained, and developed by indigenous peoples, local communities, and other beneficiaries, and that is linked with, or is an integral part of, the national or social identity and/or cultural heritage of indigenous peoples and local communities;  that is transmitted between or from generation to generation, whether consecutively or not;  which subsists in codified, oral, or other forms;  and which may be dynamic and evolving, and may take the form of know-how, skills, innovations, practices, teachings or learnings.”  They had deleted the prior reference to nations or states and substituted with the term “beneficiaries”.  That provided greater clarity because of the revision of the Article 4 description of beneficiaries, which included nations and states.  They had also taken out the reference to the 50-year term because TK was dynamic and evolving and flexibility was introduced in that context in the reference to “generation to generation”.  That gave policy space for Member States to place time limitations as they might deem fit under their respective legislation.  With the reference to the link, it recognized that they had proposed a lower threshold than would be captured with reference to “directly linked”.  They were satisfied that would provide adequate policy space for Member States to set higher thresholds in their legislation.  They had discussed whether to insert as a criterion for TK that it be “created or maintained in a collective context”.  They had finally decided against including it, as they determined it would not be appropriate for some types of TK that could be individually held.  An individual could come by aspects of TK in dreaming and there were numerous instances of individual indigenous medicine practitioners having rights to TK that would not be held in a collective sense.  The term TCEs was defined as follows:  “Traditional cultural expression means any form of creative or spiritual expression, tangible or intangible, or a combination thereof, such as actions, materials, music and sound, or verbal forms as well as their adaptations, which may subsist in written/codified, oral or other form, that is created, generated, expressed or maintained in a collective context by indigenous peoples and local communities; that is the unique product of and/or linked with the cultural and/or social identity and cultural heritage of indigenous peoples and local communities; that may be dynamic and evolving; and that is transmitted from generation to generation, whether consecutively or not.”  They had deleted the references to “literary and artistic” in the definition of TCEs, because those terms simply constituted narrowed examples of creativity and were therefore included in the definition of the general term in the context of creativity.  They had taken out the reference for the 50-year term for the same reasons as in the definition of TK.  They had deleted the reference to “directly linked” and substituted the term “link” for the same reasons.  However, when it came to the criterion that called for TCEs to be created or maintained in a collective context, it was deemed prudent to retain it, as it was more relevant for TCEs than for TK.  In Article 3, in the TK text, they had deleted the eligibility criteria, essentially moving them to the relevant parts of the definition.  They had debated whether to leave in Article 4 the simple reference to TK as the subject matter, such as was found in Alt 1.  However, it was determined that to the extent that the title of the instruments would refer to such subject matter, Alt 3 did not add anything new and there was no need to retain it as a separate article.  Alt 2 was deleted as it simply restated the criteria of eligibility.  In Alt 3, the referenced to protected TK was also deleted as redundant, since it aimed to identify subject matter to be protected in accordance with the instrument, which objective was achieved under the criteria of eligibility in the section on definitions.  It would be achieved in the section on the description of beneficiaries, where a Member State had requested insertion of language that the protection of the rights of the beneficiaries would only be as provided under the instrument.  Similar changes had been made to the text on TCEs, based on the same reasons. 

167. Ms. Bellamy, speaking on behalf of the Facilitators, said it was hard for the Facilitators to arrive at something that all IGC members could be happy with, because there were many different opinions.  She said a preamble was supposed to address the purpose and considerations that led to the document.  The first paragraph acknowledged UNDRIP, which formed the basis for some IGC’s discussions.  Paragraph 2 recognized the rights of IPLCs.  The third paragraph recognized the regional differences in terms of how IPLCs dealt with different issues.  There was intrinsic value in those communities and it was important for all to recognize that intrinsic value of TK and TCEs systems, which should be taken into consideration in the WIPO framework.  Paragraph 6 recognized customary use, which had been around for time immemorial.  Paragraph 7 stressed the need to respect TK systems.  Paragraph 8 acknowledged the promotion of creativity and innovation.  Paragraph 9 referred to mutually agreed terms.  Paragraph 10 spoke to mutual supportiveness and the need to work together.  Paragraph 11 spoke to the promotion of innovation and the recognition of the knowledge and economic development associated therewith.  Paragraph 12 acknowledged the value of a vibrant public domain.  Paragraph 13 recognized that one needed new rules, because the IGC did not have all the answers yet.  Those concepts were very well articulated in the documents prepared by the Secretariat over the decades, and she encouraged members to read documents WIPO/GRTKF/IC/37/6 and WIPO/GRTKF/IC/37/7.  The preamble closed with the usual preambular statement that nothing in the instrument might be construed as diminishing or extinguishing the rights that IPLCs had or might acquire in the future.  In Article 4 of both the TK and TCEs texts, the Facilitators had removed “of protection” from the title and inserted the term “protection” in the actual paragraph, which read: “The beneficiaries of protection under this instrument are indigenous peoples, local communities, and other beneficiaries, as may be determined under national law.”  The footnotes spoke to the fact that the term “other beneficiaries” might include states or nations. 

168. [Note from the Secretariat:  This part of the session took place after a short break when delegations reviewed Rev. 1.]  The Chair emphasized that Rev. 1 was a revision and had no status.  The plenary was the decision-making body.  He opened the floor for general comments on Rev. 1. 

169. [Note from the Secretariat:  All speakers thanked the Facilitators for their work.]  The Delegation of Indonesia, speaking on behalf of the APG, recognized that Rev. 1 was still work-in-progress.  It said that individual members of the APG would deliver detailed comments.

170. The Delegation of El Salvador, speaking on behalf of GRULAC, said that Rev. 1 was very good, considering the fact that it was referring to two different topics in two separate texts.  It recognized that it was still work-in-progress, which could be refined.  It saw improvement in the integration of the two texts.  The work carried out on the preamble covered the main issues that need to be highlighted.  It supported the new definitions for TCEs and TK, which took into account the members’ comments throughout the session on specific points.  GRULAC members would speak in their national capacity on specific issues.  It stated its intention to work constructively on the basis of Rev. 1.

171. The Delegation of China said that the texts had been greatly streamlined and that was very helpful to focus the discussions.  With regard to the contents of the texts, some of the concerns of Member States were not fully reflected.  It would make further observations on specific points.

172. The Delegation of Morocco, speaking on behalf of the African Group, said there had been major changes to the first part of Rev. 1, which meant that progress had been made.  It supported the exercise and methodology used.  The first part of Rev. 1 was a good basis for the IGC’s discussion.  Individual members of the Group would take the floor on specific points at the right time to raise their concerns.  Each legal text could only be appreciated on the basis of a whole text, so discussions needed to take place on the second part of the text too.

173. The Delegation of Lithuania, speaking on behalf of the CEBS Group, said that the two preambles from the two texts had been merged.  Because it supported having two separate instruments, it was confused that there was one single preamble.  Also, it said that some interesting concepts and alternatives that had been supported by the CEBS Group had been dropped out.  It would make more detailed comments on the text later on.  

174. The Delegation of Indonesia, speaking on behalf of the LMCs, saw value in the methodology and approach used.  With regard to the document itself, it had some concerns and observations.  For example, the concept of rights was still missing.  However, with regard to the whole text of Rev. 1, it reserved its positions with regard to the different articles in the document, taking into account that its position was in conjunction with the way the other articles would be drafted. 

175. The Delegation of the EU, speaking on behalf of the EU and its Member States, recalled the Chair’s introductory remarks and took note of the comment that the Facilitators had tried to put one proposal on the table, trying to consider all interests in a fair and balanced way.  Nevertheless, it was concerned by the loss of alternatives and on several occasions, the loss of its preferred language in Rev. 1.  It preferred that its concepts and preferred language as highlighted in previous interventions be retained in the text that served as a basis for further discussions.  One example of such unfortunate loss of its preferred version was previous Article 4 on beneficiaries, where there was no Alt 1.  Another example concerned the connection between the term and the eligibility criteria in Articles 2 and 3, which had been deleted.  It recalled that the Chair had asked for ideas on how to approach that in Rev. 1.  That was an example of how Rev. 1 was going too far away from what it wished to see retained.  It stressed the importance of the eligibility criteria to appear in a subject matter article.  It acknowledged that the aim of the Facilitators in producing Rev. 1 was to have an overall approach of the definitions and eligibility of criteria merged together, and it understood the underlying technical concerns; however, the new text left out its preferred alternative.  It was hopeful that those concepts and alternatives would find their way back into Rev. 2.  As the Delegation of Lithuania, on behalf of the CEBS Group, had stated and as the Chair had clearly indicated that it was not the intention to create a merged text, there seemed to be a tendency to merge the two texts, which it did not support.  If that was just a work-in-progress and interim state, it had no substantive problem with it.  It would come back with more detailed comments during the article-by-article discussion.

176. The representative of NARF, speaking on behalf of the Indigenous Caucus, could not agree on parts of the document without having the full document in hand.  He noted with appreciation the removal of brackets around the word “peoples”, which, along with the reference to UNDRIP in the first line of the preamble, was a step forward toward bringing those instruments into line with contemporary human rights norms.  He reserved further specific comments for the discussion on each section.

177. The Delegation of the Philippines recalled its own intervention about the consistent use of FPIC throughout the document and noted the effort made to ensure such consistency in the current draft.  However, Article 2 appeared to have missed that.  While understanding the constraints on global revisions articulated by the Chair, it requested that future drafts reflect its intervention in all applicable provisions.

178. The Delegation of Thailand aligned itself with the Delegation of Indonesia, on behalf of the LMCs.  Rev. 1 was concise, very readable and maintained the integrity of the diverse positions.  Having carefully read Rev. 1 and having listened to the explanations provided on the details and rationale for the changes made, it believed that Rev. 1 reflected good work thus far.  Rev. 1 was only the first and indeed an integral part of the whole text.  Though it appreciated that Rev. 1 reflected the spirit of flexibility as emphasized in the plenary and in the informals, it was still work-in-progress and, as such, the Delegation reserved its comments on individual articles until it saw the remaining articles.  It thanked the Chair and all the Member States for their spirit of cooperation and patience in working together on that draft text.

179. The Delegation of Switzerland welcomed the fact that Rev. 1 was more concise and less repetitive, while also recognizing that it was a work-in-progress that should be further improved.  Regarding the objectives, it regretted that the positive approach contained in Alt 3 had not been retained in that version.  In fact, the objectives (a) and (c) described negatively what should be prevented, and both objectives contained concepts that were not entirely clear in the context of TK and TCEs.  Objective (b) was too general and not focused on issues specific to TK and TCEs.  With regard to the “Use of Terms” and the way the Facilitators had addressed the eligibility criteria, it could support that approach, with the understanding that more clarity should be achieved in elaborating the scope and other operational provisions of the instruments.  However, it had reservations on the inclusion of the term “beneficiaries” in the TK definition in combining it with Article 3, connecting TK to the creators and holders of TK.  Finally, regarding Article 3, if the beneficiaries were equal to the right holders, it saw IPLCs as the beneficiaries.  It hoped that could be included in Rev. 2 as an alternative.

180. The Delegation of France said its statement was in line with the one made by the Delegation of the EU, on behalf of the EU and its Member States.  Under the French approach, with all due respect for indigenous peoples, the use of the term “indigenous peoples” and the reference to rights of those peoples was an issue that it had to address.  Indeed, the constitutional principles of the indivisibility of the French people and the equality of the citizens before the law resulted in the fact that only the French people as a whole could benefit from rights.  The fact that they could not be divided and the concept of non‑discrimination in the Constitution prevented the recognition within the French people of several peoples or communities defined by a common origin or cultural specificities and also prevented the recognition of collective rights to those peoples or communities defined by their origin, culture, language or beliefs.  Rights were on an individual basis in France.  It had been the case for indigenous peoples in New Caledonia, for example.  There were several texts where it had accepted to use the terms “indigenous peoples” and “rights of indigenous peoples” due to the importance of the text.  That was the case for the text of UNDRIP.  However, that was a political declaration and not a legally binding instrument.  At its adoption, the Delegation of France had made an interpretive statement to recall its Constitution.  That was the case for non‑legally binding texts, decisions and resolutions of the UN Security Council, Human Rights Council, or the CBD, among others.  For legally binding texts, if it was stated in the preamble like, for example, in the Nagoya Protocol, it was only through reference to UNDRIP.  It requested that the brackets be retained around the word “peoples” as mentioned in a previous session of the IGC.  That would be decided at the diplomatic conference.  

181. The Delegation of Australia said the Facilitators’ work added to the readability of the text.  While it had some problems with some words in the revised text such as “other beneficiaries” as touched on by the Delegation of Switzerland, it recognized that it was work in progress, thus it would keep its comments to a high level.  It welcomed the addition of the eligibility criteria into the definition, as it helped define TK and TCEs, recognizing that the scope of protection afforded to particular TK and TCEs would be dealt with in the article pertaining to scope of protection.  That work was helpful in moving forward.  There might be further opportunities to clean up the text in other areas.

182. The representative of CAPAJ said, in response to those who claimed that there were no indigenous peoples in their territory and that states/nations should be mentioned, that the concept of local communities could address those requirements, and so the term “other beneficiaries” was not necessary.

183. The Delegation of the USA pointed out that some of its text‑based suggestions had been captured whereas others had not.  The new language added by the Facilitators raised some new issues.  Firstly, the global edits that it had suggested on the record earlier were not in Rev. 1.  Secondly, in the TK text, with respect to the first paragraph of the new preamble, it had some concerns with respect to the language related to UNDRIP, for, in particular, that Declaration provided rights to indigenous peoples but not to local communities.  In the way that particular element was structured, it needed some work.  It suggested putting a comma after “indigenous peoples” and to bracket the word “therein” to address that particular issue.  In the second paragraph of the preamble, that language was pulled straight out of Article 31 of UNDRIP but mentioned local communities and, since the preceding line mentioned that and the language came out of that, it suggested bracketing that language and to replace it with:  “Recognizing the rights of indigenous peoples and the interests of local communities to maintain, control, protect and develop their intellectual property over their cultural heritage, traditional knowledge and traditional cultural expressions”.  With respect to the fourth paragraph of the preamble, there was a typographical error in the word “has” and the second line should be “have”.  It suggested bracketing “intrinsic” because that was not perfectly clear in that context.  In paragraph 5, it suggested bracketing “intrinsically” for the same reason.  In Paragraph 9, it suggested replacing “promote” with “promoting” and suggested bracketing “based on mutually‑agreed terms…nations/beneficiaries” because that language came out of the CBD and it was not sure about the relevance and the context of that particular instrument.  With respect to paragraph 10, it was not clear that one would be able to ensure mutual supportiveness, so it suggested bracketing that whole paragraph.  In paragraph 12, some modifications might be needed to make it consistent with the language in the original preamble, which it had supported, so it suggested bracketing “and” and inserting, after “innovation”: “,and the need to protect and preserve the public domain”.  In paragraph 13, the previous version was bracketed and it suggested bracketing that one as well, as it presupposed that rights existed under the instrument and it might prejudge the outcome of the negotiation.  With respect to the merging of the preamble of the TK and TCEs texts, its engagement on that particular merged preamble was without prejudice.  It believed that two separate texts might be appropriate.  With respect to Article 1 on policy objectives, it asked to reinsert Alt 4 from document WIPO/GRTKF/IC/37/4, because the new option was a looser formulation that did not capture all of the elements of the original alternative.  Turning to Article 2, it had suggested previously on the record to incorporate all of the criteria for eligibility into the definition of “protected TK”.  The proposed definition would read:  “Protected traditional knowledge is traditional knowledge that is distinctively associated with the cultural heritage of beneficiaries as defined in Article 4 [renumbered as Article 3], and is created, generated, developed, maintained, and shared collectively, as well as transmitted from generation to generation for a term as had been determined by each Member State, but not less than for 50 years or a period of five generations, and satisfies the scope and conditions for protection under Article 5 [renumbered as Article 4].”  As to the definition of “secret TK”, it had offered some suggestions to improve the definition and those were on the record.  Finally, with respect to the new Article 4 on beneficiaries, it requested the reinsertion of Alt 1, which was its preferred alternative.  It had previously suggested adding the words “of protection under” after the word “beneficiaries” and it wished to see that language captured as well.  It understood that all of the other statements made on the record with respect to the text in Article 5 or other parts of the text would be captured in the text.  In the TCEs text, on principles and preamble, it had taken note with approval that there was no intent to merge the two documents and that a set of principles would be forthcoming ultimately through the deliberations of the IGC on principles for protection of TCEs.  It would be studying closely the principles in a preamble session for TK to see which, if any, were applicable to TCEs.  More broadly, guiding principles had been discussed from the inception of the IGC and not only were they important historically but they might well be important as the IGC moved forward in its work, either as an element of a larger document or a set of meaningful, free-standing principles for the protection of TCEs.  Regarding Article 1, it agreed with the Delegation of Switzerland that it wished to see a positive statement of objectives.  It found that expression in Alt 3 of the previous text, and it requested that that alternative be reflected as well as an alternative.  Regarding the definition of TCEs, on a preliminary basis, it was encouraged by the possibilities of incorporating those eligibility criteria into the definition of TCEs.  It wished to replace “creative or spiritual” with “artistic or literary”.  The important concepts of spirituality as the kind of genesis for important TCEs were already expressed in preamble 4 and 7 so that was an appropriate acknowledgment and expression for that document.  At that point, the document was however moving beyond the origin of that expression.  “Artistic and literary” continued to add value and the text would be protecting in essence a form of expression rather than the source of that expression.  It had taken note that the qualifier “directly” had been removed before the word “linked.”  It had listened carefully to the explanation of that removal.  Nonetheless, it wished to see it reinserted.  It pointed to a particular functional aspect.  Indeed, throughout the document, the IGC talked about the possibility of an attribution issue, but it wondered whether there was not a close relationship, a direct link, whether the administration of any attribution interest would be practical.  For those reasons it requested that it be restored.  It also noted that the temporal dimension had been deleted.  That was an important part of the IGC’s discussion, and it wished the temporal dimension, in paragraph (d) of Alt 2, to remain in the text, until that issue was resolved.  In Article 3, the text that the Facilitators had included might have a certain disadvantage resulting in identifying beneficiaries for TCEs that were not specifically attributable to a particular indigenous community.  It requested that the old Alt 1 of Article 4 be restored to the text.

184. The Delegation of Italy expressed support for the statement delivered by the Delegation of the EU, on behalf of the EU and its Member States.  There had been deletion in the TCEs preamble.  It did not agree with that deletion.  TK and TCEs were totally different subjects and they required different regulations.  TCEs were already covered by laws and treaties on copyright, to a very large extent.  It called for the deleted preamble under TCEs to be reinstated.  In paragraph 2 of the preamble, it was not in favor of the indication of a right for IPLCs.  In paragraph 9, it did not agree with the PIC/MAT principles as they were described.  It did not agree with the idea of referring to new legislation on enforcement in that area.  Concerning paragraph 14, it said that at the international level, there were no recognized rights for IPLCs as such.  The reference in paragraph 14 was not at all correct.  As to the body of the text, its position echoed the views put forward by the Delegation of the EU, on behalf of the EU and its Member States.  The text should take into account everything that was on the table.  The IGC was trying to ensure that what was being said was couched in appropriate terminology and in the appropriate format, but the content should remain exactly as it had been reflected.  That had simply not happened.  The Facilitators had made a choice, but it was not a choice that actually got the IGC to where it wanted to be in plenary.  Everything that had been deleted or added should be looked at again.  Everything that had been added should be put into square brackets and everything that had been deleted should be reintroduced either into the text per se or as an alternative.  For instance, in Article 1, various proposals had been deleted.  It was interested in Alt 3.  On Article 1 of the TCEs text, Article 1(a) used the word “misappropriation”, which it did not support being included.  It also had doubts about Article 1(c) on preventing the erroneous grant or assertion of IP rights.  When it came to TCEs, copyright already universally recognized rights, no matter who the right holder might be.  In the definition of TK, the words “other beneficiaries” did not reflect what had been in previous texts.  As to the 50 years or five generations temporal element, it was still being discussed;  yet it had been deleted.  It should be put back in because everything that had been discussed should be reflected in the text.

185. The Chair said that Rev. 1 was a working document meant to help Member States come to a shared understanding.  The Facilitators were trying to put ideas forward for IGC members to think about.  There remained a conceptual divide about the IGC’s work, which focused on the narrow IP system rather than lifting up from it and trying to look at the conceptual issues.  He referred to the Updated Draft Gap Analyses and said the IGC was meant to fill those gaps.  All interventions needed to be appropriately and faithfully reflected in the text.  He closed the discussion on general statements and opened the article-by-article discussion.

186. The Delegation of Canada recognized that the Facilitators’ task was challenging.  With respect to the preamble, while it saw merit in trying to streamline the text, some of the elements in that draft contained text of concern.  However, it remained open to engaging on the basis of the Facilitators’ draft, and appreciated the assurance by the Chair that it was a work in progress.  It reserved the opportunity to comment on the individual constituent elements, many of which related back to, for example, the scope of protection, at a later time.  On objectives, the proposed new objectives formulation did significantly streamline the text and narrow the focus.  However, streamlining the text had created new issues with the formulation of the article.  The three elements did not all share a clear link to the beneficiaries.  It would not be the beneficiaries themselves that would, for example, protect innovation or prevent the erroneous grant of IP rights, although beneficiaries would benefit from the realization of those objectives.  Moreover, the instrument could not achieve those objectives alone.  The word “aim to” was useful in conveying the fact that the instrument would contribute to those ends, but would not in and of itself be able to, for example, prevent misappropriation or prevent the erroneous grant of IP rights.  Deleting the phrase “provide beneficiaries with the means to” and leaving the chapeau “the instrument should” would eliminate that issue and improve the corresponding language in both the TK and TCEs texts.  In addition, some Member States, including Canada, continued to grapple with the best formulation and accompanying definitions for the actions the instrument was trying to prevent, namely, misappropriation, misuse and unauthorized use.  In its view, unauthorized use most closely related to the IP context.  However, all of those terms needed to be considered in the context of the scope of protection provision.  Regarding beneficiaries, it continued to have significant concerns about that article, which were amplified in the Facilitators’ proposal.  In order to consider including a discretion for a Member State to designate “other” beneficiaries such as itself, there needed, at the very least, to be some consideration of whether or not the TK or the TCE, as the case might be, was linked to the indigenous peoples or local communities.  It did not believe that other beneficiaries should be designated when the TK or TCE could be linked, directly or otherwise, to one or more identifiable indigenous or local community.  If the IGC were to consider allowing the designation of “other beneficiaries”, it would seek for the text to define that notion very clearly, and to equally clearly define the likely rare circumstances in which “other beneficiaries” might be determined.  On a related note, the use of the passive voice in that provision did not make it clear who exactly would make any determination to designate “other beneficiaries”.  The IGC would therefore collectively need to establish who would make any such determination.  It also saw it as premature to start adding references to “other beneficiaries” such as in the TK definition, before it was resolved in the beneficiary clause.  It continued to have strong reservations regarding the designation of Member States or nations as beneficiaries, and remained to be convinced.  It reiterated its interest in discussing the meaning of a “local community” and in considering a definition that could set a minimum standard for what all could agree would qualify as a “local community” in the context of instruments on TK or TCEs, respectively.  It took comfort that it was a work in progress and appreciated the idea of having an intervening text with other articles such as scope of protection, for review prior to Rev. 2 with respect to which there was typically limited opportunity to comment.

187. The Delegation of Nigeria said that it would have preferred that the IGC accept that document and work with it and move down to talking about other articles that it had not broached thus far, so that at the end of the week, the IGC would be able to have everything in a holistic context, because everything was interlinked.  Since that was not the case, it took the liberty to make a few observations.  The remark by the Delegation of the USA to distinguish between indigenous peoples as having rights and local communities as having interests was unsettling.  It was jurisprudence.  In most cases, indigenous peoples overlapped with local communities and that was specific to national context.  The idea of distinguishing who had rights and who had interests should be looked at by the Facilitators.  As to “protected” TK and the rationale provided for inserting that term (so as not to prejudge the negotiations’ outcome), it suggested placing “protected” in brackets because it was inconsistent with prejudging the outcome.  The idea of putting temporal elements around TK and TCEs had been discussed and there was a compromised language in relation to “generation and generation”.  The IGC should take another look at that restriction, and the position had not been effectively persuasive.  The phrase “beneficiaries of protection” should be left open to capture new options in addition to existing beneficiaries (IPLCs), such as nations or states.  The IGC could not afford to omit a situation where TCEs and TK engaged individual rights or individual claims.  Those were not effectively captured in the definitions.  It would send its drafting suggestions to the Facilitators, particularly with regard to definitions.

188. The Delegation of the EU, speaking on behalf of the EU and its Member States, acknowledged and appreciated the explanation by the Facilitators had not intended to merge the two texts.  It appreciated the general approach of the Facilitators in trying to improve and streamline the language in the preamble.  However, there were problematic points.  First, it feared that there was a connection between paragraph 2 of the preamble (dealing with recognizing that IPLCs had the right to maintain, control, protect, etc.) and the scope of protection article.  It supported the measures-based approach, whereas that preamble article seemed to be more in the framework of a rights‑based approach.  Using the word “right” in the preamble was problematic.  The tiered approach had some more complex elements in that regard, which the IGC could explore.  The Delegation was not ready to go along with any close associations with the rights‑based approach.  Regarding paragraph 9 (the reference to MAT and fair and equitable sharing of benefits, subject to FPIC), it had concerns with linking the instrument to elements dealt with in the Nagoya Protocol.  Within the framework of that article, the Facilitators had taken note of its concerns on that point.  Finally, in paragraph 13, it saw a connection with the rights‑based approach.  When it came to recognizing the need for new rules, it saw it in a more nuanced manner, as it still had issues about where gaps existed.  The whole paragraph was problematic.  It wished to work further on that and have its concerns documented.  Regarding Article 1, in general, it welcomed the attempt by the Facilitators to reduce the number of objectives and to produce a clearer, streamlined language.  Even though it had expressed its openness to explore Alt 3 further, it had tried to look at those paragraph (a) (b) and (c).  It requested that Alt 3 be retained because it saw some merits in Alt 3, especially in view its significant concerns about the concept of misappropriation in objective (a).  It was not completely unproblematic to list misappropriation, misuse, and unauthorized use in trying to lift the problematic that way.  It did not find it a very promising way to handle that issue.  Whereas with Alt 3, there was a more successful attempt at trying to handle the issue by creating positive language.  It said that the exact meaning of “appropriate use” could be further explored and discussed.  That would be a better way to try to pave consensus on that issue.  On paragraph (b), in general it supported that objective.  However, it welcomed further discussions on the last element “whether or not commercialized”.  Paragraph (c) was not problematic.  Regarding Article 2, combined with the deletion of Article 3, it reiterated its preference for the eligibility criteria to be included in Article 3.  At the same time, it acknowledged that the attempt by the Facilitators in creating Rev. 1 was to look at the terms of TK and TCEs on the one hand and the eligibility criteria on the other, and to try to reduce duplications, overlaps and redundancies.  It supported that attempt to try to eliminate similar language in various articles, but organizing and moving various elements contained in two separate articles was a different issue.  It requested that the article including the eligibility criteria in subject matter should be retained.  As to the substantive analysis of what was in a possible merged unified text on the definition and the eligibility criteria, it would address the criteria themselves in more detail.  That was not its initial approach and it had not been able to let go of its initial approach.  As regards the beneficiaries, the alternative that it had systematically supported was Alt 1, limiting beneficiaries to IPLCs, with some reservations as regards the use of the term “people”.  The main issue was not to extend that scope to further beneficiaries, such as nations or states.  It requested that Alt 1 be retained in Rev. 2 because that reflected its position and it did not want to lose that concept. 

189. The Delegation of Lithuania, speaking on behalf of the CEBS Group, aligned itself with the specific remarks delivered by the Delegation of the EU, on behalf of the EU and its Member States.    

190. The Delegation of India said Rev. 1 was going in the right direction.  However, it needed to see the entire draft in order to provide its comments, as all articles were related to each other.  It reserved its right to give comments on each article.  Nevertheless, there should be separate preambles for TK and TCEs.  It would revert to the substance of the preamble, after looking into the other articles.  As regards the objective, the Facilitators had done a very appreciable job to make it concise, but some elements were missing, particularly the concept of the protection to be extended to TK and their holders.  It said the explanation by the Delegation of EU, on behalf of the EU and its Member States, was very valid from its own perspective.  However, TK-based innovations done by a third party without giving due share and due recognition to the TK holder were acts of misappropriation.  The IGC had to create and give rights to TK holders.  Benefit‑sharing was the basis of the Nagoya Protocol and the CBD.  If there had been no Nagoya Protocol or CBD, and if the IGC was trying to build a legal framework for TK and TCEs, it was pertinent to see that TK holders should get due benefit when their TK was used for further innovation.  Alt 1(c) should be retained.  Regarding beneficiaries, it was correct to state that the beneficiaries should be IPLCs, but one also needed to recognize that there was no compendium of the TK of IPLCs thus far.  Efforts had been made in India with the TKDL to document thousand-years old knowledge in the scriptures.  It was not possible to associate that TK with the actual local communities, as they were extinct.  However, it was still TK.  It was pertinent that the State took care of such TK, because there were innovations based on that knowledge.  In that perspective, there was a very strong case that a State, which was making efforts to bring all TK in one place, should act as a beneficiary.  Whatever benefits being shared by the third party based on the commercialization of TK would be taken by the government and shared with the people of that nation equally on education, health and for all the IPLCs.  Including states as beneficiaries was a must.    

191. The Delegation of Brazil said that even though in one or two cases the wording that it would have preferred was not contemplated in Rev. 1, the Facilitators had worked very hard to accommodate the differing interests and needs of the whole IGC membership.  It reserved its right to comment further in the following discussions.  On Article 1, it agreed with other delegations that wished to clarify that item (b) was meant to encourage and protect tradition‑based creation and innovation, to keep it in line with the purpose of the instrument.  In Article 2, the definitions were important, but the public domain was such a complicated term to define (even the TRIPS Agreement did not define the public domain) that the IGC would be wasting a very long time trying to find a common definition for “public domain.”  In Article 3, it agreed with the basic wording.  It could come up with some final compromise, but “other beneficiaries as might be determined under national law” seemed very reasonable and sensible.

192. The Delegation of the Islamic Republic of Iran said that the development of the text was one thing and the spirit and goodwill of the negotiators for taking that text and being ready to bridge the gaps was another.  It encouraged and appealed to everyone, after so long, to work closely in bridging the gaps, to work with flexibility and compromise.  Rev. 1 was not at a stage where it could receive detailed comments, as the full picture was not yet clear.  The articles were relevant to each other in the whole picture.  It reserved the right to making detailed comments after having seen the full picture.  Nevertheless, in the preamble, it saw the efforts in recognizing the rights of TK and TCEs holders.  That set a tone but when it came to the operational part of the instrument, although there were just three articles, the trend was to forget the right recognized in the preamble and to focus on other things.  Specifically, in Article 1, the objective should be in line with the right recognized in the preamble.  Article 1 shied away from declaring the objective of the instrument.  The objectives should be clearly set out to enhance the transparency of the IP system with regard to TK and TCEs.  Article 1 was short of that.  Instead, it put the responsibility of developing such a system and preventing the misappropriation solely on beneficiaries.  It seemed that those who were not beneficiaries had no responsibility.  It was not the responsibility of just a group of beneficiaries, but of everyone.  That problem was also in the previous text.  The Facilitators were trying to streamline the existing text, rather than paying attention to important issues.  In Article 2, specifically in the definition of some terms, there was consecutive referral from one term to another term in another article and that was not a good way to do it.  That consecutive referral was just circling around and not going anywhere.  That was one of the problems with regard to protected TK, for example.  There was also an inherent problem with dividing the TK into protected and unprotected.  That was not a good approach.  It referred to the intervention by the Delegation of the EU, on behalf of the EU and its Member States, and said that the IGC needed to clearly state out eligibility criteria for protection of TK.  It was not satisfactory to put that into either definitions or subject matter.  In an article, one should solely focus on eligibility criteria, what kind of TK, when and where it could be protected.  In the “Use of Terms”, there were also attempts to shy away from the article because it was difficult to tackle and to bring some important issues into the “Use of Terms” and to make a remedy through definition.  It sympathized with the Facilitators, but that was not helping that much.  There were some terms that could not be defined as terms but rather had to be dealt with in the operative part of the text.  The article on beneficiaries should be kept short and to a minimum and the attempts of the Facilitators were acceptable in providing an environment for national law to define the beneficiaries according to their national system.  

193. The representative of NARF, speaking on behalf of the Indigenous Caucus, said that he was examining with interest the definitions in Article 2, which incorporated the tiered approach to TK and TCEs.  However, he reserved his comments on that article until he saw Article 5.  He considered all TK to be sacred and he was concerned about the insertion of “protected” before TK.  He could not agree to any provisions because he needed to have the full document in order to get the full picture.

194. The Delegation of South Africa said that the general context in which TK and TCEs were discussed was marked by centuries of domination and marginalization.  The quest was to redress past injustices.  There had not been any precedence in which TK and TCEs had ever been protected.  From its perspective, domination and conquest were too fresh.  It remembered those that stood on the one side and those that stood on the other side and unfortunately that seemed to be reproduced in the nature of the debates in the IGC.  Around the rules of engagement, the IGC had been urged by the mandate to use a particular approach.  The Chair encouraged flexibility and balance and to move away from historical positions.  There had been expressions of goodwill on the eligibility criteria by some members.  Also on the temporal element, there had also been some expression of goodwill, as some countries had moved away from that.  However, that failed to go through the whole discussion.  Delegations reverted back to invoking the past and insisting that their positions must be reinstated.  If one took, for example, the issue of the objectives and the question of Alt 3, it asked how one could include everyone’s interests in the so‑called “positive approach”.  That approach did not only speak to the measures-based approach but to both rights and measures-based approaches.  It asked those insisting on Alt 3 to drop their insistence of invoking other sections to be placed in there and look at how the IGC might improve that alternative on the objectives and make it contain all options.  On the methodology, it recalled the issue of global insertions by some delegations that did not give other delegations a chance to consider those.  Since 2006, the same technique was used in order to cause more division and confusion.  The members were not able to follow what was happening.  The text at the end of the day created a divide.  The IGC needed to find a way of managing rapid, global and voluminous insertions that were flashed without others being able to engage with them.  As a way forward, it suggested that a minimum standards approach was the road to follow.  Members should not continue to keep to maximum positions.  The IGC needed to seek a position where all could win.  There should not be any losers.  The cost of delaying that process, the cost of not having an agreement and the consequences of damage were high.  It was in the interest of all parties to find a solution immediately that could enable industry and IPLCs to proceed and achieve their goals.  In the preamble, the IGC was being taken back on paths that had not been productive.  The IGC had spent six years on objectives and had not moved on any substantive issue until 2010, when the IGC had begun to engage in negotiations.  It said that a preamble was a statement of principles.  It was aspirational, not necessarily actual.  A preamble spoke to principles that one aspired to achieve.  In that context, even paragraph 2 was an expression of statement.  One could even just insert “recognizing the aspirations of IPLCs to have the rights...”.  There was also the question of PIC and MAT that the Delegation of India had addressed.  Even if that were not there, the IGC would have to invent something that had to do with benefit-sharing and a legal form of handling the transfer of knowledge from one community to another.  Yet PIC and MAT happened to be there and it was not merely coincidence.  That required the IGC to come up with methods.  The Delegation of India had addressed that issue quite well.  The Delegation of Brazil had mentioned the issue of the public domain.  Each one of the WIPO instruments had different definitions of public domain.  The public domain in copyright could be found differently in patents.  The principle around enforcement in the preamble was more about protection, from its perspective.  Enforcement was down the line of the value chain.  The IGC should consider improving the “positive” objective to cover every interest, as long as it covered the mischief to redress.  It had to refer to that which had been wronged and had to be corrected.  It called upon considering the aspirations of indigenous peoples.  That was not the only vehicle that could be used by IPLCs and other countries to ratify their own agreement around that issue.  That would lead to discrediting WIPO.  On the issue of definitions, the Delegation of the Islamic Republic of Iran had addressed the issue of one of the definitions referring to the same entity, which was not even concluded.  It was in progress as stating “protected” TK.  Consequently, that affected others.  There was also an insertion where there was the “sacred TK” definition and the changes that accumulated.  It was an oversight and could be deleted.  On the issue of beneficiaries, the Delegation of India had pointed out the use of the TKDL to those members that objected to the role of the states.  The TKDL was used in patent offices in Europe, America, Japan and many others.  It was a product of the role of the state in the protection and promotion under the development of TK.  The IGC had to be realistic and find a formula and recognize all genuine beneficiaries.  No developing country had objected to that particular clause by saying it allowed third parties as beneficiaries.  That definition gave room for users of TK in certain contexts to be recognized as beneficiaries.  That was the win‑win situation, to recognize the different rights involved in that protection.  That allowed moving away from rigid positions. 

195. The Delegation of Egypt was surprised to see that certain members wanted to run the risk of going back to square one, despite the fact that the IGC wanted to reach an agreement on a text.  Rev. 1 could be perfected and that was why it accepted the remarks of others, but it reserved the right to express more comments.  It expected to become familiar with the revised text and that the comments of the Delegation of the EU, on behalf of the EU and its Member States, and other delegations would be included.  Everything was interleaved.  It would make some comments with the objective of strengthening the contents of the text, in a constructive spirit and with a precise methodology.  Concerning the preamble, paragraph 14 made reference to the rights acquired by IPLCs, which should not be questioned.  It was a paragraph that bore on the rights that one should protect.  Regarding the order of the articles, the “Use of Terms” article should come right after the preamble.  In Article 1, the objective of that instrument(s) was to protect TK and TCEs.  It proposed to insert, at beginning of that article:  “This instrument has the objective to provide the beneficiaries with the following means to protect TK…”.  Paragraphs (a) and (b) were not a matter of protecting the scientific object per se, but trying to protect everything that had to deal with innovation or creativity.  It was trying to encourage, promote, foster and protect the very results of that innovation, whether it was copyright, patents, etc.  What it was encouraging and promoting was one thing and what it wished to protect was something else.  It proposed to get rid of the word “protect” in paragraph (b).  It reserved the right to come back to the wording, after having read the revised text in detail. 

196. The Delegation of Japan shared the same general concern as expressed by the Delegation of Lithuania, on behalf of the CEBS Group, the Delegation of the EU, on behalf of the EU and its Member States, and the Delegations of the USA and Italy.  It had not been given an opportunity to state its own preference in plenary.  As a result, its preferred alternative had disappeared.  Rev. 1 had no status and it would have status only if Member States agreed.  With that understanding, it hoped that any future texts in the IGC would be produced in a transparent manner in order to avoid deplorable situations.  There were many changes in Rev. 1, which had not been proposed nor discussed at IGC 37.  Precisely reflecting the discussion of the IGC on the text was important for moving forward.  Regarding paragraph 9 of the “Preamble/Introduction”, the words “fair and equitable sharing of benefits” and “prior informed consent” were newly specified.  “Sharing of benefits” and “prior informed consent” pertained specifically to the ABS system.  On the basis of that understanding, it did not support paragraph 9, as it was inappropriate to associate the issues on ABS with the IP system.  Paragraph 9 should be put in brackets.  Regarding the objective of Article 1, one should bear in mind that the public domain was fundamental for creativity and innovation of the world.  Therefore, it wished to propose the addition of the wording “recognizing the value of a vibrant public domain and the need to protect, preserve and enhance the public domain” at the end of paragraphs (b) of both the TK and TCEs texts.  In addition, taking into account the different nature of TK and TCEs, the wording “or assertion” should be bracketed in paragraph (c) of the TK text.  With regard to the reorganization of the definitions of the old Article 3 and the eligibility criteria, it did not have any objections.  However, it was concerned that the old text of criteria for eligibility had disappeared.  Concise and objective criteria should be set forth as the definition of TK and TCEs.  Although it had mentioned in its previous statement that it could consider more flexibly as to how many years should be appropriate, the criteria of the term “traditional” should be further clarified in order to ensure legal certainty and predictability.  Therefore, it suggested that the “50 years” or “XX years” be included with brackets in the both TK and TCEs texts.  Regarding Article 3, beneficiaries should be specified in terms of individual TK or TCEs.  It was necessary to have a distinctive link with each TK or TCE.  The beneficiaries should be limited only to IPLCs and should not include states and nations.

197. The Delegation of the Republic of Korea addressed two points, reserving its positions for the details in Rev. 1.  First, compared to the previous text, there seemed to be no significant difference in the “Use of Terms” of TK and TCEs in Rev. 1, while from several sessions the IGC had discussed that the new Article 2 should include “eligibility/subject matter”.  The definition of protected TK remained the same, even though the eligibility criteria had been removed from Rev. 1.  If the eligibility/subject matter clause were to remain deleted, as in Article 2, it would be better to define separately the general concept of TK and TCEs under “Use of Terms” and that of protected TK and TCEs under criteria of eligibility, for the sake of clarity.  Second, with regard to Article 3, “other beneficiaries” had been newly inserted in Rev. 1, but its scope and concept were ambiguous and needed to be discussed further.

198. The Delegation of the Russian Federation supported the text of Rev. 1 even if it had a few comments on it.  Without any doubt, the most important aspect in that new format of the document was the need for flexibility.  With flexibility, the document could be translated into national legislation.  The third paragraph of the preamble was in line with its national legislation and gave Member States flexibility for protecting TK based on their national situation.  It hoped that the document would be improved and that language referring to national legislation would be included.    

199. The Delegation of France addressed the questions raised with regard to the definition of indigenous communities and the issues of beneficiaries.  From a strict legal position, there was no internationally recognized definition of “indigenous peoples”.  The only legally binding international text that had a definition was the ILO 169 Convention, and it was only ratified by 22 countries in the world, only three from the EU, which demonstrated the lack of international consensus on that issue.  The notion of indigenous populations or communities could designate any descendant from any groups of population present on a territory, for example, during the colonial period, which had taken place in different areas around the world, and as distinguished from the general population, due to their specific customs.  That definition also raised the issue of decision, i.e., how one decided whether one was part of that group or not —it wondered if it was self-designation or self-recognition (without any objective criteria) — and how one identified that or that individual as belonging to those communities or not.  All those elements made a definition very fragile and made it difficult to give those populations rights on that basis.  It was a political and sensitive issue.  It would be a good idea to have a legal consolidated approach on that notion in Article 2 when the IGC defined the terms.    

200. The Delegation of the USA said, from the TCEs perspective, that it was pleased to participate in the exploratory exercise of thinking about the possibility of bringing the eligibility criteria into the definition.  It had listened to a number of interventions about the merits of retaining eligibility criteria within a separate article.  It continued to reflect on that issue.  Moving forward, it was open to further discussion of the many good ideas advanced.

201. The Delegation of the Plurinational State of Bolivia said there were many positive aspects in the text.  There was some flexibility given to national legislation that would allow states, depending on their specific circumstances, to define the criteria they wanted to apply or how they wanted to move forward.  Obviously the text had some sensitive issues, especially for the Plurinational State of Bolivia.  It would be advisable to consider the divergences between countries.  In the Plurinational State of Bolivia, there was an important number of indigenous populations.  It would be a good idea to include eligibility criteria without too much specification because it was barely aware of the importance of that as a country and it needed to consult with those peoples at the national level to define what the criteria might be, and if there were going to be any criteria at all.  When looking at the term “creativity”, in the past it had said that creation of TK could not be part of its Constitution or national legislation.  Indigenous communities often said that their knowledge was not always the fruit of a creative process.  It shared many of the views expressed by other delegations with regard to protected TK and yet that raised the level of confusion.  It would be irresponsible to exclude certain types of knowledge.  It was important to have that document in order to pursue the IGC’s work.    

202. The Delegation of Niger said the Facilitators had really tried to reduce the divergences, in line with the mandate.  If the IGC followed them in that effort, it would be able to move forward and indeed reduce all the divergences.  It regretted that the temporal criteria had come back on the table.  It quoted the WIPO document, entitled “Elements of a Sui Generis System for the Protection of Traditional Knowledge” (WIPO/GRTKF/IC/3/8), dated March 29, 2002, page 14, paragraph 25, which demonstrated the irrelevance of the temporal criteria:  “the idea behind the perceived limitation that traditional knowledge is inherently in the public domain results from the concept that traditional knowledge, being traditional, is ‘old’, and thus it cannot be recaptured.”  The report highlighted that the term “traditional” referred to the way that TK was elaborated and not to its date of creation.  It was difficult to understand that criteria, as even the Delegation of Japan, which had proposed it before, had said that it would be flexible.  It was happy to hear that it had put its proposal in brackets.  Other delegations were more royalist than the king and were insisting on that temporal aspect, which was not relevant.  That WIPO report was related to the public domain.  The Delegation said that the IGC discussions, instead of allaying divisions, were in fact making them worse over the years.  It was unfortunate.  Concerning the issue of the public domain, for example, some wanted to impose the definition of the public domain and wanted a universal international instrument, and yet no such text existed thus far.  All those conceptual problems were at work and so long as some members were chained to those problems, the IGC would not be able to reduce divergences and different viewpoints.  IP aimed to create new things, but unfortunately, many partners did not agree with that logic, since they seemed to be chained to the conceptual IP framework.  Looking at the Updated Draft Gap Analyses, the IGC had to make a creative effort in that area.  During the colonial period, the colonists thought that TK and TCEs were something in suspense, but TK had managed to live on during the colonial and the post-colonial periods.  TK was living.  If members really wanted to reduce the divergences, the IGC had to make a creative effort and get outside of the box of the current concepts of IP.  Unfortunately, as time had gone on, one had only seen divergences of opinion increase rather than decrease.

203. The Delegation of China said that that the preamble should not mention only IPLCs as beneficiaries.  Beneficiaries should include, but not be limited to, IPLCs.  China had rich resources of TK and TCEs and it had huge amounts of specific groups of TK and TCE holders, which were quite similar to the IPLCs.  The TCEs text should include other beneficiaries.  In the TK text, in Article 3, the footnote included states and nations.  That reflected the Chinese context and the need for TK and TCEs protection in China.  For the sake of coherence within the text, the preamble should refer to other TK and TCE holders apart from IPLCs, as might be determined by national law.  That way it could accommodate and balance the needs of various Member States.  

204. The Delegation of the UK aligned itself with the general and specific interventions made by the Delegation of the EU, on behalf of the EU and its Member States, and supported the statements made by the Delegations of Italy and Canada.  It was concerned by the number of deletions of text, which it had preferred.  It was concerned by the amalgamation of a number of differing perspectives, as that did not give a clear representation of all positions, as had been its understanding of the goal of the streamlining exercise.  In Article 3, it approved the change of the title, which was simple and clear.  It was concerned about the terms “and other beneficiaries”, which was too broad and could not only include states or nations, as highlighted in the footnote, but could also include any other party.  Not only was that too all-encompassing but also lacked legal clarity and common understanding.  It was important that the instrument be clear on who was intended to be the beneficiaries of any protection afforded by the instrument.  The beneficiaries of the instrument should be limited to the IPLCs that held and developed TK and TCEs.  It welcomed explanations and real world examples of protectable TK and TCEs in which nations were considered beneficiaries.  It also welcomed additional explanation of how TK or TCE had been protected at the national level, addressing questions along the lines of those set out in the proposal by the Delegations of the USA and Japan (document WIPO/GRTKF/IC/37/16), to which the Delegation offered its support. 

205. [Note from the Secretariat:  The informals took place on the afternoon of August 30, 2018.  This part of the session took place after the distribution of Rev. 2 on August 31, 2018.]  The Chair invited the Facilitators to introduce Rev. 2 for consideration by Member States.  There were three more meetings to discuss TK and TCEs.  IGC 37 had highlighted key areas where work would continue at IGC 38.  The IGC had to carefully think how to construct a working document that gave clarity and moved the process forward. 

206. Mr. Kuruk, speaking on behalf of the Facilitators, said that the Facilitators had worked on the preamble and Articles 1, 2, 3, 4, 5 and 9 of the draft text on TK, and the preamble and Articles 1, 2, 3, 4, 5 and 7 of the draft text on TCEs.  They had taken into account interventions made in plenary and during the informals.  Essentially, the proposed preamble in the TCEs text was substantially the same as that for the TK text, with some minor changes.  They had also reinserted the previously deleted article on eligibility criteria.  They had cleaned up some of the definitions, added a fourth objective for the instruments, and revised the description of beneficiaries.  Responding to the requests of various delegations, they had reinserted some alternatives that had been omitted from Rev. 1.  They had swapped the placement of the articles on definitions and objectives, with the article of definitions immediately coming after the preamble in both texts, followed by the article on objectives.  They had made three global changes based on the requested of some delegations.  First, they had added the word “free” to all references to “prior informed consent”.  Second, they had placed brackets around “protected” in all references to “protected TK” or “protected TCEs”.  Third, they had placed brackets around every provision presented as an Alt or alternative proposal in the draft articles.  In Article 1, definitions in the TK text, there was a proposal by a Member State for a definition of “protected TK”.  With regard to the definition of “publicly available”, also responding to a concern of a Member State, they had had placed brackets around the words that focused on “distinctive association” with indigenous communities, the rationale being that TK was still available in some places although it had not lost its distinctive association with a group.  They had looked at other definitions such as secret TK, and he invited members to have a look at the changes made, which had all been made at the request of delegations.  Similar changes had been made to the TCEs text.  Under objectives, responding to the requests by Member States, in Alt 1 they had had added as a fourth objective, objective (d), which stated:  “achieve the fair and equitable sharing of benefits arising from the use of their traditional knowledge”.  They had had placed brackets, in the first sentence of the objectives, around “[should provide] [aims at protecting traditional knowledge by providing]” based on requests of some members.  In objective (a), they had placed brackets around “misappropriations, misuse and unauthorized use”. In objective (b), they had placed brackets around the word “tradition-based”.  They had reinserted Alts 2 and 3 from the original draft texts, which were not reflected in Rev. 1.  Lastly, responding to an intervention by a Member State to amend objective (b) in Alt 1, it was determined that it would have affected the integrity of the original proposals, so to include all views by Member States, they had provided, as an Alt 4, a revision of the previous Alt 1 that took into account that member’s intervention.  Similar changes had been made with regard to the TCEs text.  Article 3 was the previously deleted article on criteria.  Alt 1 simply restated, based on member requests.  However, some Member States’ interventions called for a set of qualifiers on the subject matter of protection that were not captured fully in the definitions.  To accommodate that request, Alt 2 provided: “This instrument applies to traditional knowledge (a) that is distinctively associated with the cultural heritage of beneficiaries as defined in Article 4;  and (b) that has been used for a term as has been determined by each Member State, but not less than 50 years.”  In Articles 5 and 9, rather minor changes had been made.  In Article 5, responding to the request of Member States, in Alt 1, they had placed brackets around the words “safeguard” and “protect” and around “taking into consideration exceptions and limitations, as defined in Article 9, and in a manner consistent with Article 14.”  Other delegations had requested changes to Alt 3 by including words to the effect of “encourage”, “ensure”, “that directly communicate traditional knowledge to users” and so on.  That was obvious from the tracked changes and the IGC needed not go into those additions in any detail.  In Article 9, on exceptions and limitation, there were minor textual changes, just adding a few brackets here and there.  

207. Ms. Bellamy, speaking on behalf of the Facilitators, said in the preamble of the TK and TCEs texts, they had taken all of the considerations into account and had made the necessary changes.  In the article on beneficiaries, they had replicated the original documents, as requested, and had put in what they had dealt with in Rev. 1.

208. The Chair opened the floor for comments on Rev. 2.  Member States could make comments for the record.  Any errors or omissions identified would be corrected.  The text would be issued at IGC 38, the second of four meetings on TK/TCEs. 

209. [Note from the Secretariat:  All speakers thanked the Facilitators for their work.]  The Delegation of Indonesia, speaking on behalf of the APG, said that both texts, recognizing they were a work‑in‑progress, reflected better the different positions of Member States.  It supported the two documents as the basis for further discussion at IGC 38.

210. The Delegation of El Salvador, speaking on behalf of GRULAC, considered that Rev. 2 had been produced on an inclusive basis, incorporating the different viewpoints expressed by all delegations throughout the session, both in plenary and in informals.  It highlighted its satisfaction at having a document that not only incorporated the members’ viewpoints but also the important attempts by the Facilitators to reconcile the standpoints of all members.  Those documents could serve as a basis in upcoming meetings.  It supported the documents to be transferred as working documents for IGC 38.

211. The Delegation of Lithuania, speaking on behalf of the CEBS Group, recognized that IGC 37 was the start of the process on TK and TCEs over the course of the mandate.  It appreciated that its preferred alternatives had been taken on board, but recognized that more work needed to be done on the texts.  Nonetheless, it accepted them as a basis for further discussion.

212. The Delegation of the EU, speaking on behalf of the EU and its Member States, appreciated that the Facilitators had taken on board its requests.  It could accept Rev. 2 (a work-in-progress) as a basis for further work at IGC 38.  It would certainly have some comments on specific points. 

213. The Delegation of Morocco, speaking on behalf of the African Group, said that some progress had been made in Rev. 2, even though it did not entirely reflect its concerns.  Given that IGC 37 was the first session on TK and TCEs, in the spirit of compromise, it did not have any objection to considering those documents as working documents for IGC 38.  It insisted on improving the methodology to ensure that the IGC could make progress in the future.  

214. The Delegation of India said that a lot of issues and comments had been incorporated in the revised draft.  However, since the IGC had discussed only a few articles at IGC 37, and the new documents were all-inclusive, which were very positive development, it needed to study them further.  It would give its comments at IGC 38.    

215. The Delegation of Egypt said that Rev. 2 was an excellent basis for further discussion at upcoming sessions.  The Facilitators had expressed with clarity all of the concerns raised by delegations and all of its concerns were expressed in that document.  In paragraph 14 of the preamble, it supported the text.  That paragraph should be an operative provision of the instrument, rather than just in the preamble, because it had to do with the rights of IPLCs, who had to be able to preserve their rights.   

216. The representative of Tupaj Amaru said that Rev. 2 did not show any substantial improvement.  In Article 1, “misappropriation” continued to be used, even though he had, on many occasions, during many meetings, mentioned that that notion and the use of that term had no legal basis.  The fact that the Member States and the Facilitators saw where misappropriation existed in any instrument of WIPO was unacceptable.  He also said that brackets remained around “peoples”.  After 18 years of work, he wondered how states could oppose any recognition of indigenous peoples, having signed UNDRIP.  Furthermore, on the validity of the instrument as a binding legal instrument, the Vienna Convention on the Law of Treaties established in its Article 2 that a treaty was understood as an international agreement signed in writing between states and governed by international law.  When the UN system was drawing up an international instrument, it had to be consistent with UN principles.  It thanked the Chair for his Information Note, but contested the statement that a preamble was not legally binding text or a multilateral instrument and that it simply assisted in the interpretation of provisions, providing context for the instrument and the objectives for which it was drafted.  He said that that position contravened all instruments.  In treaties, the preamble was the soul that governed the whole text.  No one could say that the preamble was without value. 

217. The Delegation of the Islamic Republic of Iran expected that the Facilitators follow the same approach that they had taken in producing Rev. 1 and present more streamlined text and avoid duplication and redundancies.  It recognized the difficulty in providing an inclusive document that reflected the position of all Member States.  It could go along with Rev. 2, as submitted by the Facilitators.  It was committed to continuing the fruitful discussion with regard to the two texts at IGC 38, where it would provide more detailed comments. 

218. The Delegation of Brazil aligned itself with the statement by the Delegation of El Salvador, on behalf of GRULAC.  Rev. 2 reflected the commitment and involvement of the Facilitators, and it was a comprehensive document that put together the different views of Member States.  It was also, and inevitably so, an unwieldy document that reflected the slow progress the IGC had managed to make thus far.  Nevertheless, it welcomed it in the spirit of compromise and in the hope that all viewed it not as a glimpse of the ends but as a tool to expedite further work. 

219. The Delegation of the USA said the majority of the text‑based suggestions it had made were captured in that document.  However, there were a number of omissions.  Earlier that week it had suggested global edits.  One was to bracket the term “article” or “articles” throughout the document and replace that with “section” or “sections”.  Another was, where multiple alternatives existed within an article, to bracket each alternative, but there were still some places where that had been missed, e.g., in Article 9 of the TK text.  It asked that any new language appear in brackets until it was agreed by the IGC.  For example, “other beneficiaries” should be bracketed in the definition of TK.  In Article 5 of the TK text, in Alt 3, after “encourage” it had suggested the addition of “as a best practice” and wished to see it reflected.  In the TCEs text, it pointed out one omission in the definition of TCEs.  Its intent and express request was to see that all of the eligibility criteria that formally resided in Article 3, Alt 2, paragraphs (a) through (e), be reflected in the definition of TCEs.  It was glad to see paragraphs (a), (b), (c) and (e) in the revised definition, however it did not see paragraph (d) and asked that it be reflected in the definition.  In the TCEs text preamble, there might have been a slight error when the preamble was unscrambled and put into two separate texts.  There were a few places where the global change from TK to TCEs did not work and it created a few oddities.  That could be corrected by returning to the original preamble, especially in new paragraphs 5, 7, 8 and 12, which were the old paragraphs 3, 4, 9 and 10, respectively.  

220. The Delegation of Canada said that Rev. 2 would help to move the IGC’s discussions forward.  Nonetheless, it had some general concerns.  While it was useful to reduce the number of alternative wordings, to permit a simpler solution, the approach should not preclude in-depth discussion of the content.  It was important to assure constructive dialogue on matters of substance to better understand and appreciate the implications of implementing the instrument’s provisions, including on the basis of national practices.  Some provisions, for example, referred to such concepts as “moral rights”, “economic rights”, “secret”, and “sacred” in dealing with TK and TCEs.  In its view, if the IGC wished to establish basic standards of protection in such areas, it needed to discuss the meaning of those terms, bearing in mind how perspectives might differ.  It was by understanding the differences and similarities that members could reach agreement on such essential questions as the purpose, and the objectives, of protection.  It was important to clarify the term “local community” so as to determine who the “beneficiaries” would be.  It welcomed the work plans for IGC 38, 39 and 40.  To better guide the collective understanding, it hoped the discussions would focus more on the meaning of particular concepts.  In that regard, it reiterated its commitment to substantive dialogue, on the basis of Rev. 2, as the IGC moved ahead with that work.

221. The Delegation of Japan could accept Rev. 2 as a basis for further work.  It wished to consider the text carefully and would make comments on the revised text at IGC 38.  For the moment, it said that, based on its intervention in the informal held the day before, as regards Article 5 of the TCEs text, the new paragraph 5.4 had been inserted into Option 2 of Alt 3.  That revision had been kindly made based on its proposal.  Its intention, however, was to add the new paragraph into Alt 1 of Article 5 of the TK text.  Moreover, in Article 5 of the TCEs text, there was a duplication of the same language in paragraphs 5.2 and 5.4.  Therefore, it suggested deleting paragraph 5.4 from Option 2 of Alt 3 in Article 5 of the TCEs text, and to propose again adding the following paragraph into Alt 1 of Article 5 of the TK text.  The text would read: “5.2 Protection under this instrument does not extend to traditional knowledge that is widely known or used outside the community of the beneficiaries as defined in this [instrument], [for a reasonable period of time], in the public domain, or protected by an intellectual property right.”

222. The representative of IWA, speaking on behalf of the Indigenous Caucus, expressed her continuing concern about the use of the word “protected” before TK.  The word was bracketed in some articles, but it was not bracketed, for instance, in Article 2.  She was open to hearing states expressing what that concept might mean, whether there was a prejudgment that some TK was protected and some was not.  

223. The Chair closed the discussion on Rev. 2 and closed the agenda item. 

Decisions on Agenda Item 5:

224. The Committee developed, on the basis of document WIPO/GRTKF/IC/37/4, a further text, “The Protection of Traditional Knowledge:  Draft Articles Rev. 2”, and on the basis of document WIPO/GRTKF/IC/37/5, a further text, “The Protection of Traditional Cultural Expressions:  Draft Articles Rev. 2”.  The Committee decided that these texts, as at the close of this agenda item on August 31, 2018, be transmitted to the Thirty-Eighth Session of the Committee, in accordance with the Committee’s mandate for 2018-2019 and the work program for 2018, as contained in document WO/GA/49/21.

225. The Committee took note of and held discussions on documents WIPO/GRTKF/IC/37/6, WIPO/GRTKF/IC/37/7, WIPO/GRTKF/IC/37/8, WIPO/GRTKF/IC/37/9, WIPO/GRTKF/IC/37/10, WIPO/GRTKF/IC/37/11, WIPO/GRTKF/IC/37/12, WIPO/GRTKF/IC/37/13, WIPO/GRTKF/IC/37/14, WIPO/GRTKF/IC/37/15, WIPO/GRTKF/IC/37/16 and WIPO/GRTKF/IC/37/INF/7.

AGENDA ITEM 6:  Establishment of an Ad Hoc Expert Group(s)

226.  The Chair recalled the mandate.  The decision on that agenda item was to determine the duration of IGC 38:  either five or six days.  He said he had included a proposal in the methodology note that followed the same approach as the Ad Hoc Expert Group on GRs.  He had invited the RCs to consult within their groups.  Member States agreed with the proposal with only one change related to the composition of the Ad Hoc Expert Group:  instead of four experts, each regional group would be represented by a maximum of five experts.  

Decisions on Agenda Item 6:

227. The mandate of the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC or Committee) for the biennium 2018/2019 provides that the IGC “may establish ad hoc expert group(s) to address a specific legal, policy or technical issue”, and “the results of the work of such group(s) will be submitted to the IGC for consideration”.  The mandate also notes that the “expert group(s) will have a balanced regional representation and use an efficient working methodology”, and “work during the weeks of the sessions of the IGC”.  

228. With this background, the Committee agreed that an ad hoc expert group on traditional knowledge and traditional cultural expressions be organized as follows:

Mandate

The IGC plenary is the negotiating and decision-making body.  The ad hoc expert group is to support and facilitate the negotiations of the IGC. 

The ad hoc expert group will provide advice and analysis on legal, policy or technical issues.  Member States, through the Regional Coordinators, will be invited to suggest the specific issues to be considered by the ad hoc expert group.  The IGC Chair and Vice-Chairs will identify the list of specific issues from the suggestions made by Member States.  The list should be balanced and as short and focused as possible.  The draft list will be provided by the IGC Chair to the Regional Coordinators for comments and the experts in advance of the group’s meeting.  

The ad hoc expert group will report to the IGC plenary at IGC 38 on the outcomes of its work.

The agenda for IGC 38 will make provision for such a report by the ad hoc expert group, which will be presented by the Chair or co-Chairs of the ad hoc expert group and will be included in the report of IGC 38.  

Composition

Each Regional Group will be represented by a maximum of five experts.  The European Union (EU) and the Like-Minded Countries will be invited to nominate two experts, without additional funding requirements.  The Indigenous Caucus will be invited to nominate two indigenous experts to participate.  The experts, who should preferably be subject-matter specialists, shall participate in their personal capacities. 

The Regional Groups, the EU, the Like-Minded Countries, and Indigenous Caucus will be invited by the Secretariat to nominate their experts by a date to be advised, so that the necessary arrangements can be made. 

The Secretariat is authorised to invite up to three experts from academia, civil society, industry or other constituencies to assist in the ad hoc expert group, such as by making presentations and answering technical questions.  They will also participate in their personal capacities.

The Chair and Vice-chairs of the IGC will be invited to attend the ad hoc expert group meeting. 



Date and venue
 
The ad hoc expert group on traditional knowledge and traditional cultural expressions will meet on Sunday, December 9, 2018, at WIPO Headquarters in Geneva, in Room NB 0.107, from 09h00 to 16h30.  

Funding

According to the agreed funding formula for the IGC process, one participant each from 36 countries (seven countries from each region and China) will be funded for the 38th session of the IGC.  Regional Coordinators will be invited, as usual, to provide the names of the countries to be funded.  Funded countries will then be invited to nominate the funded participants to the IGC.

For those experts from each Regional Group attending the ad hoc expert group who are the funded participants to the IGC, one more daily subsistence allowance at the usual IGC rate will be provided by WIPO.  WIPO will not cover the expenses of other experts or any other additional expenses. 

This funding arrangement for the ad hoc expert group does not constitute a precedent for other WIPO meetings.

If the indigenous experts to participate in the ad hoc expert group are funded by the Voluntary Fund as decided by the Advisory Board or are the panellists for the Indigenous Panel at the 38th session of the IGC, WIPO will provide one daily subsistence allowance at the usual IGC rate.  WIPO will not cover the expenses of other indigenous experts or any other additional expenses. 

Languages

The working languages of the ad hoc expert group will be English, French and Spanish. 

Chair or co-Chairs of the ad hoc expert group

The Chair or co-Chairs will be identified by the Chair of the IGC from among the participating experts before the meeting of the ad hoc expert group so that they have adequate time to prepare. 

Informality

The ad hoc expert group will not be webcasted, or reported on in the same manner as the IGC plenary. 

All participants are requested to respect the informality of the ad hoc expert group, and not to communicate to the public, whether ‘live’ or at any future time, the content or nature of the discussions taking place in the ad hoc expert group, whether in general terms or by way of quoting specific experts.  This includes restrictions on tweeting, blog posts, news stories and email list-serves.

Secretariat services

The WIPO Secretariat will facilitate the conduct of the meeting and provide secretariat services. 

AGENDA ITEM 7:  Possible Recommendations to the 2018 General Assembly

229.  The Chair opened the floor for statements. 

230. The Delegation of Morocco, speaking on behalf of the African Group, recalled the mandate regarding the recommendations to the GA.  Given the progress made at IGCs 35 and 36, the IGC had been called upon to devote sufficient time to the discussion of Agenda Item 7, which deserved particular attention.  Recommendations should capitalize on what had been achieved and take into consideration the long discussions held within the IGC and the maturity of the texts.  It counted on the Chair’s leadership to find the appropriate way forward towards one or several recommendations that loyally reflected the progress made to date.  It stood ready to contribute actively in that regard.  

231. The Delegation of Indonesia, speaking on behalf of the LMCs, recalled the significant progress achieved, in particular on the GRs text at IGCs 35 and 36.  It was optimistic to soon reach the finish line.  The technical work on the GRs text was almost done, and the IGC needed to take the GRs text forward and show political commitment.  It hoped that IGC 37 would be able to come up with recommendations to the 2018 GA, to guide the future work of the IGC based on the progress made under the mandate.  It wished to have the reaffirmation that all IGC members were still respectful of the objective agreed to in the mandate for the biennium.  The IGC should guide the 2018 GA for a work program that outlined key deliverables for future work, including the possibility of convening a diplomatic conference on the GRs text.   

232. The Delegation of the Islamic Republic of Iran associated itself with the statement delivered by the Delegation of Indonesia on behalf of the LMCs.  The 2017 GA had mandated the IGC to expedite its work with a focus on narrowing gaps with the objective of reaching agreement on a legal international instrument(s).  Recalling the rationale behind the establishment of the IGC and its mandate, it expressed its commitment to fulfill it.  Accordingly, after conclusion of the two sessions on GRs, it was essential that all Member States show flexibility and engage constructively in order to ensure that the objective of the establishment of the IGC be fulfilled without any undue delay.  WIPO and all Member States had to respond to the expectation of a growing majority of Member States, while continuing the negotiations on TK and TCEs.  Based on the deliberations at IGCs 35 and 36 and the progress made on the GRs text, the draft documents were now at an adequate level of maturity to be submitted to a diplomatic conference.  If some Member States were in favor of continuing negotiations on working texts, the Delegation could be flexible, provided that those negotiations were not open-ended and would lead to a diplomatic conference.  It would contribute constructively under that agenda item in order to make a concrete recommendation to the GA with regard to the GRs text.   

233. The Delegation of India said the IGC had made considerable progress on the subject of GRs in the past two sessions until the dramatic turn of events on the last day of IGC 36.  It recalled paragraph (e) of the IGC’s mandate.  As the subject of GRs would no longer be considered in the upcoming four sessions of the IGC, including IGC 37, it was imperative that the IGC make reasonable, value-adding and strong recommendations to the GA in 2018 on the subject of GRs.  It looked forward to constructive discussions on Agenda Item 7.

234. The Delegation of the EU, speaking on behalf of the EU and its Member States, signaled that it had a somewhat different read of the mandate, which, in its understanding, did not foresee such recommendations as highlighted by other statements.    

235. The representative of the Arts Law Center suggested recommending to the GA that it amend its rules so that indigenous peoples could get funding through the WIPO regular budget rather than only through the Voluntary Fund.  She called for Member States’ support. 

236. The Chair said there was no Member State support for the proposal at that stage. 

237. The Delegation of Indonesia asked the Chair for his guidance to come up with recommendations to the 2018 GA.  It had been looking forward to having meaningful and detailed discussions with regard to members’ thoughts about Agenda Item 7, as per the agreed methodology.  

238. The Delegation of Lithuania, speaking on behalf of the CEBS Group, welcomed the Chair’s decision to open Agenda Item 7 and to allow ample time for informal consultations.  It looked forward to receiving the Chair’s well-balanced draft text of the recommendations for its consideration.  The 2018 GA could only take stock of the progress made but not decide on matters outside the remit of the current mandate.    

239. [Note from the Secretariat:  The Chair had informal consultations with the RCs and the recommendations to the 2018 GA were agreed.  The following session took place on August 31, 2018.] 

240. The Chair said it was the first recommendations that the IGC had put forward to the GA in ten years, apart from the mandate.  It was a significant event.  The Chair closed the agenda item.

Decision on Agenda Item 7:

241. The Committee agreed on the following recommendations to the 2018 General Assembly:

“The 2018 WIPO General Assembly is invited to consider the “Report of the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC)” (document WO/GA/50/8), and to call upon the IGC, based on progress made, to expedite its work in accordance with the mandate of the IGC for the biennium 2018/2019: 

(a)  Noting that at the conclusion of the 37th session all members of the IGC reaffirmed their commitment, based on the progress made, to expedite the Committee’s work, with the objective of reaching an agreement on an international instrument(s), without prejudging the nature of outcome(s), relating to intellectual property which will ensure the balanced and effective protection of genetic resources (GRs), traditional knowledge (TK) and traditional cultural expressions (TCEs); and to work in a constructive and open way using sound working methods. 

(b)  Acknowledging the progress made at the 35th and 36th sessions on GRs, reflected in the report and draft report of the sessions respectively (WIPO/GRTKF/IC/35/10 and WIPO/GRTKF/IC/36/11 Prov.). 

(c)  Noting that GRs will next be considered at the “stocktaking” during the 40th session, where the Committee will consider next steps in relation to GRs, as well as TK and TCEs, including whether to recommend convening a diplomatic conference and/or continue negotiations. 

(d)  Noting progress made at the 37th session on TK and TCEs as reflected in the draft report of the session (WIPO/GRTKF/IC/37/17 Prov.). 

(e)  Noting that during the 38th, 39th and 40th sessions, the Committee will continue its work relating to TK and TCEs. 

(f)  Recognizing the importance of the participation of Indigenous peoples and local communities in the work of the IGC, noting that the WIPO Voluntary Fund is depleted, and encouraging Member States to consider contributing to the Fund and consider other alternative funding arrangements.”

AGENDA ITEM 8:  Contribution of the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC) to the Implementation of the Respective Development Agenda Recommendations

242.  The Chair said that further to the 2010 WIPO General Assembly decision to instruct the relevant WIPO bodies to include in their annual report to the Assemblies a description of their contribution to the implementation of the respective Development Agenda recommendations, he invited delegations and observers to intervene on the contribution of the IGC to the implementation of the Development Agenda recommendations.  The statements made on that item would be recorded in the usual report of the IGC and would also be transmitted to the WIPO General Assembly taking place in September 2018, in line with the decision taken by the 2010 WIPO General Assembly related to the Development Agenda Coordination Mechanism.

243. The Delegation of Morocco, speaking on behalf of the African Group, welcomed the efforts undertaken by WIPO to integrate the Development Agenda (DA) into its work.  It recalled Recommendation 18 and other relevant recommendations which were Recommendations 15, 16, 17, 19 and 22.  The achievements of the IGC on those three topics were a tangible contribution of the IGC to the implementation of the DA, with the adoption of an international legally binding treaty/treaties, which would strengthen transparency and effectiveness of the international IP system, protect the three subject matters, promote creation and guarantee the holders of TK and GRs the right to equitable benefit-sharing.  The assistance provided by the WIPO Secretariat should meet the specific needs of the particular countries concerned in terms of development.  The African Group was determined to achieve the objectives within the IGC and would continue to participate in its work constructively.  It hoped that the remaining sessions would allow continuation of the implementation of Recommendation 18 as well as other relevant recommendations.

244. The Delegation of the Islamic Republic of Iran said that the importance of the DA recommendations could not be overemphasized.  As one of the developing countries, it was in favor of streamlining Recommendation 18.  One of the important WIPO committees was the IGC and one of the recommendations dedicated to the work of the IGC was to accelerate the negotiations on different subject matters.  The work of the IGC was an important contribution to the actualization and implementation of the GA recommendations.  It urged all Member States to reconsider their approach in order to implement one of the important recommendations.  It highlighted the importance of technical assistance provided by the Traditional Knowledge Division to some Member States with regard to their national legislation and in conducting and organizing joint projects with relevant national organizations, which could also be considered as one of the elements of implementation of the dedicated recommendation.

245. The Delegation of Brazil stated that the outcome of the efforts of the IGC was key to a successful implementation of the DA as a whole.  It recalled Recommendation 18 on the IGC and Recommendation 20 on the public domain.  The participation of indigenous peoples in the IGC could be seen in light of Recommendation 21.  By mainstreaming IP in those countries that had large traditional communities and indigenous groups and were rich in TK and TCEs, the IGC contributed in the most efficient way to the objectives of the DA.  That went for all countries, regardless of their development levels.  Countries like Australia, Canada, the USA and many others were richer countries that had a very wide treasury of TK, which should be preserved and protected as well.

246. The Delegation of Nigeria recalled DA Recommendations 18, 20 and 21.  The IGC’s tasks, with reference to GRs, TK and TCEs, were critical in addressing the global development deficit, and finding traction with the IP system.  The development deficit globally affected mainly the world’s most vulnerable groups, whose greatest asset to addressing that deficit was their TK and TCEs.  The work of the IGC was very critical to WIPO’s DA.  The IGC’s work created a link between industry, indigenous peoples and local communities (IPLCs) and development, and therefore, the idea of creating a dichotomy or a conflict of interest between industrialized and developing countries in the IGC’s debates was not a sustainable conversation.  In order to address global development deficits, industry and IPLCs all over the world had to come together, and the IGC provided that platform.  In order to address global development deficits under the WIPO DA, understanding and collaboration across regional groups were very important.  The work of the IGC, more than any other, contributed to bringing all the interests together in addressing the global development deficit.  Participation of IPLCs was critical.  The Delegation linked the legitimacy of the IGC to the participation of IPLCs.

247. The Delegation of South Africa aligned itself with the statement made by the Delegation of Morocco, on behalf of the African Group.  The adoption of the DA in 2007 had altered the mandate of WIPO to include the mainstreaming of the development dimension into its work.  The IGC’s work played an important part towards the achievement of that mandate and should, therefore, be taken seriously.

248. The Delegation of Indonesia recalled Recommendation 18 of the WIPO DA.  It supported that the IGC would report the contribution to the implementation of that particular recommendation to the 2018 General Assembly, taking into account the factual situation throughout the mandate, whether the IGC had actually been implementing Recommendation 18.

Decision on Agenda Item 8:

249. The Committee held a discussion on this item.  The Committee decided that all statements made on this item would be recorded in the report of the Committee and that they would also be transmitted to the WIPO General Assembly taking place from September 24 to October 2, 2018, in line with the decision taken by the 2010 WIPO General Assembly related to the Development Agenda Coordination Mechanism.

AGENDA ITEM 9:  ANY OTHER BUSINESS 

Decision on Agenda Item 9:  

250. There was no discussion under this item.  

AGENDA ITEM 10:  CLOSING OF THE SESSION

251. The Chair recalled that IGC 37 was the first of four sessions on TK and TCEs.  The working documents had to be rationalized in order to get clarity.  The IGC had to start to work through the different frameworks and approaches in the document.  Members needed to look at balance, lift themselves up from the existent mechanisms, and listen to the views of the Indigenous Caucus and understand their perspective and their view of the world.  He asked members that might have ideas on how to improve the process to forward them to him and the Vice‑Chairs.  He thanked his Vice‑Chairs, with whom he worked as a team.  He thanked the Facilitators for their tireless work and valuable contribution to the process.  He said they worked very hard behind the scenes to find consensus among conflicting, sometimes unclear, positions.  He thanked the Secretariat, which assisted in preparing the meetings and the documents, such as the Updated Draft Gap Analyses.  The Traditional Knowledge Division did a significant amount of technical assistance work with Member States across the world.  He thanked the RCs, particularly for trying to craft recommendations to the GA that met everyone’s needs.  The RCs were very important in keeping him informed of all issues.  He really appreciated their efforts, realizing they had many other meetings to deal with.  He indicated his strong support for the Indigenous Caucus and the work they did.  It was critical to listen to their voices.  It was very pleasing to have a recommendation for the Indigenous Caucus in the report to the GA.  Representatives of civil society were also key stakeholders in the discussions, as was industry.  All three groups of stakeholders were very important to the work of the IGC, which had to balance all those interests.  He thanked the Member States.  It had been a very successful meeting, as the IGC had been able, for the first time in a long time, apart from agreement on the mandate, to put forward a recommendation to the GA.  That was a very good outcome from the meeting.  The IGC had a remit and indeed an obligation to make recommendations.  If there was something that the GA needed to be told or where the IGC needed guidance, members, collectively, had a responsibility to make recommendations, and not just to forward the texts.  He thanked the interpreters for their flexibility and hard work.  

252. The representative of Maloca Internationale thanked all the delegations that had supported the recognition of IPLCs as beneficiaries of the negotiated texts.  The rights of indigenous peoples could be respected only through FPIC, as a fundamental part of due diligence.  The proposed use of databases to perform due diligence was technically impossible within the territories of many Member States and did not guarantee the FPIC of indigenous peoples.  Information about the countries, the peoples and the means by which stakeholders had been consulted should be obtained by the appropriate offices in each country as part of the process for evaluating patent applications.

253. The representative of the Arts Law Center, speaking on behalf of the Indigenous Caucus, said that the Updated Draft Gap Analyses clearly showed that existing IP law was not sufficient to protect the GRs, TK and TCEs of indigenous peoples.  Clearly, a new set of rules that took account of their collective, cultural rights was required.  There were many examples of misappropriation and exploitation of TK and TCEs by non-indigenous users without permission or consent from indigenous peoples.  For example in Australia, some 80 percent of indigenous style souvenirs sold were actually made by non-indigenous producers and the majority was imported from overseas.  Such unauthorized uses violated their customary laws, diluted their cultures, and caused spiritual, moral, economic, as well as cultural harm.  That was why the IGC needed to speed up the process to negotiate international instrument(s) to address those issues.  Indigenous representatives at the IGC continued to be shocked by the detachment of the process from UNDRIP, in particular Article 31, which specifically dealt with indigenous peoples’ IP rights.  For centuries, so much had been taken from indigenous peoples - their lands, children, languages, and way of life.  Their TK and TCEs were what made them unique to other cultures in the world, and they could not allow them to be taken away for the interests of innovations and businesses.  She highlighted the narrowing scope of protection in relation to the tiered approach.  That approach should only be considered with the FPIC of indigenous peoples.  Any limitation on protection based on a temporal requirement was unacceptable.  She invited the IGC to join other international fora that had seen the need to incorporate the rights‑based approach.  She urged Member States to look beyond the purely economic paradigm of IP and see the protections of GRs, TCEs and TK as the cultural, moral, and spiritual rights of indigenous peoples.  Members were obliged to recognize and respect their right to self-determination.  She saw databases, at the most, as complementary measures for TK and TCEs.  There should be no databases designed, populated, maintained, or utilized without indigenous peoples’ FPIC.  Any information contained in databases was not evidence of their knowledge being in the public domain; it was evidence of their property rights.  Their TK and TCEs were not in the public domain.  There was no international definition of public domain.  Customary laws were fundamental for indigenous peoples and had to be considered when drafting those instruments.  She also implored Member States to consider pledging funds to the Voluntary Fund.  The Fund was depleted and needed further funds for more indigenous representatives to attend the important IGC meetings.  The best way for Member States to gain a better understanding of the complexities of the issues involved was to support the participation of indigenous representatives at the IGC meetings.  She thanked the Delegations of Brazil, South Africa and Nigeria for supporting their proposal to encourage Member States to consider an ad hoc contribution to the fund from the WIPO regular budget.  She also thanked the delegations that had reached out to the Indigenous Caucus and made time to interact with them to better understand their perspective.  She thanked the Chair and the Facilitators for all of their hard work.  She implored Member States to talk with them to better understand those issues and how one could develop strong protection of TK and TCEs.

254. The Delegation of El Salvador, speaking on behalf of GRULAC, expressed its satisfaction for the work and achievements made at IGC 37.  It thanked the Chair for his efforts and for his creative work, always looking for a way forward for all IGC participants.  It thanked the two Vice‑Chairs for their work and commitment in supporting members.  It recognized the work of the Facilitators who had deployed great efforts and done so much work, despite the challenges of working on two documents simultaneously.  It welcomed having a Facilitator from its region.  It expressed its interest in the upcoming Ad Hoc Expert Group in December and would be eagerly awaiting the modalities as to how members could shed light to contribute to that exercise, which was important to move forward and make progress.  It hoped to be able to see the participation of experts from its region.  It thanked all experts and regional groups for their flexibility, which it hoped could be carried forward in upcoming sessions.  It was important to maintain an open mind, because points of view differed.  Although not all of its positions had been reflected precisely in the text, it could support the work done, in a spirit of compromise.  The participation of indigenous peoples in the IGC process gave legitimacy to its work.  Therefore, it assigned primordial importance to having contributions to the Voluntary Fund.  It thanked the Secretariat for the preparation of the meetings, the conference services and the interpreters.  

255. The Delegation of El Salvador, speaking in its national capacity, supported its statement, on behalf of GRULAC.  It was delighted to have successfully concluded the session.  The President of El Salvador had just launched a national policy of health for indigenous peoples, as a result of consensus and internal coordination with organizations overseeing the rights of indigenous peoples in the country.  That policy had an intercultural health focus, which recognized the knowledge of indigenous peoples.  During the launch, the President of El Salvador had expressed with that policy that the Government was bringing justice to one of the most excluded sectors of the country, guaranteeing indigenous peoples’ right to health, respecting their knowledge and their traditions.  The President had added that it was marking a historic step forward in the path to guaranteeing rights and advancing justice in favor of indigenous peoples in El Salvador.  It provided the deserved recognition to the long struggle of indigenous peoples and recognized their dignity and identity.  In 2014, the rights of indigenous peoples in El Salvador had been constitutionally recognized.  That was one more step in materializing the conclusion.  It hoped that sharing that piece of news could serve to motivate the IGC.  It was one example of the positive results that could be achieved when there was true commitment and political will.  

256. The Delegation of Lithuania, speaking on behalf of the CEBS Group, extended its thanks to the Chair, the Vice‑Chairs, the Facilitators and the Secretariat for the hard work during the session and for their efforts in moving the discussions forward.  It thanked the interpreters for their patience and professionalism as well as the Conference Services, which ensured excellent working conditions.  It appreciated the strong engagement of all delegations, representatives of IPLCs as well as other stakeholders and their valuable contributions to the discussions.  IGC 37 was a rich session on TK and TCEs.  It looked forward to continuing the text‑based discussions at IGC 38, preceded by the meeting of the Ad Hoc Expert Group.  It was committed to the IGC process and would spare no effort in preparation for IGC 38.  

257. The Delegation of Indonesia announced that on that day, in Jakarta, the Prime Minister of Australia and the President of Indonesia had witnessed a defining moment in the finalization and signing of the Indonesia‑Australia Comprehensive Economic Partnership.  Speaking on behalf of the APG and the LMCs, it thanked the Chair for his guidance and for a successful conclusion of the session.  It thanked the Vice‑Chairs, the Facilitators, the Secretariat, the Conference Services and the interpreters.  It thanked the RCs, Member States, the Indigenous Caucus and observers.  IGC 37 showed that patience and inclusive and frank discussions based on flexibility and compromise could help achieve results.  Members could understand each other’s position better.  It hoped that that spirit could be maintained in future IGC sessions, so as to narrow gaps not only in the text but, more importantly, in the conceptual divide and expectations.  

258. The Delegation of Morocco, speaking on behalf of the African Group, expressed its thanks to the Chair for his professionalism and openness, which were very important conditions for the success of any meeting.  It thanked the Vice‑Chairs and the Secretariat for the preparations of the deliberations and for the management of the meeting.  It thanked the Facilitators for all of the efforts they had deployed to provide a revised version of the texts.  The treatment of the two issues during the meeting was not an easy task.  There were divergences of opinions and of legal interpretations, which made the discussion difficult.  The IGC had achieved good results.  It was normal to have diversity in a multilateral system and yet moving forward on negotiations required to not cap one’s position but to show flexibility.  The IGC had to give enough importance to international relations.  The text was the fruit of the efforts made to apply those legal considerations.  It would always contribute in the most efficient possible way in moving forward.  There were often a certain number of challenges and IGC 37 had been an opportunity to build confidence.  On that basis, it would continue to build confidence.  It thanked all the representatives, the RCs and the interpreters, who allowed members to communicate effectively during all sessions.  

259. The Delegation of India extended its sincere appreciation to all participants under the Chair’s leadership, well assisted by both Vice‑Chairs.  It was also thankful to all who were not there but had contributed to make the IGC successful.  India was among one of the hundreds of countries affected by misappropriation and biopiracy.  Accordingly, it supported an early finalization of the international legal instruments on GRs, TK and TCEs.  The absence of such a legally binding instrument(s) allowed continued misappropriation and biopiracy, thereby resulting in an imbalance of the global IP system.  One had to ensure appropriate moral and economic rights for freely available TK, which had immense commercial value and was vulnerable to misappropriation.  The IGC needed to recognize the important role played by the national authorities as the trustees of TK in those scenarios where beneficiaries could not be identified and also where beneficiaries were identified.  India had developed the TKDL, a pioneering initiative in providing defensive protection to India’s TK, particularly traditional medicinal knowledge.  It looked forward to constructive deliberations at IGC 38, which would lead to a mutually agreeable multilateral framework on GRs, TK and TCEs.  

260. The Delegation of the EU, speaking on behalf of the EU and its Member States, expressed its sincere thanks to all who had worked restlessly to bring the IGC forward.  It thanked the Chair and the Vice‑Chairs for giving valuable advice, for guiding IGC members and allowing them never to lose focus, and for creating a constructive spirit in the IGC.  It recognized that it was not easy to serve as a Chair.  It thanked the interpreters for their hard work and the Secretariat for providing excellent documents and support.  It thanked the Facilitators for their hard work and their dedication to producing tangible results.  Although the IGC obviously had not been able to agree on each and every thing at that point in time, it noted with satisfaction that it had eventually come up with further documents that it could accept for further discussions.  It sensed with appreciation an increase in mutual understanding.  It assured that it would continue to work hard with the goal to reach results acceptable for all.  It would do so not only in Geneva but also in Brussels, where it intended to further coordinate with the EU Member States and consider all proposals.  

261. The Delegation of China thanked the Chair and the Vice‑Chairs for their hard work.  It fully understood that it was not easy for the Chair, even after presiding over the IGC for many years.  It thanked the Facilitators for their work, especially given that they had worked until midnight.  Their work should be respected by all.  Under the Chair’s leadership, the IGC had carried out full discussions on TK and TCEs, so that all members could agree on Rev. 2 as a basis for further discussions.  Members had put forward recommendations to the plenary and those recommendations had created a very good political environment for bridging the gaps between members.  The RCs had played very important roles.  It was optimistic about the following three meetings, on the condition that members would show flexibility and make more compromises. 

262. The Delegation of Switzerland, speaking on behalf of Group B, thanked the Chair, the Vice‑Chairs, the Facilitators and the Secretariat for their hard work throughout the week.  It thanked the interpreters and the Conference Services for their professionalism and availability.  It thanked the RCs for their constructive cooperation during the week, which it very much appreciated.  It thanked the IPLCs as well as other stakeholders for their active participation in the IGC’s work during the week.  It acknowledged the valuable and essential role of all stakeholders for the work of the IGC.  It remained committed to continuing to contribute constructively towards achieving a mutually acceptable result in the IGC framework.  

263. The Chair closed the session.  

Decision on Agenda Item 10:

264. The Committee adopted its decisions on agenda items 2, 3, 4, 5, 6, 7 and 8 on August 31, 2018.  It agreed that a draft written report, containing the agreed text of these decisions and all interventions made to the Committee, would be prepared and circulated by November 5, 2018.  Committee participants would be invited to submit written corrections to their interventions as included in the draft report before a final version of the draft report would then be circulated to Committee participants for adoption at the Thirty-Eighth Session of the Committee.
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Muteb ALDOSARI (Mr.), Director, Examination Department, Examination Directorate, Saudi Patent Office (SPO), King Abdulaziz City for Science and Technology (KACST), Riyadh

Abdulkader BAWAZIR (Mr.), Advisor, Copyright Department, Ministry of Media, Jeddah


ARGENTINE/ARGENTINA

María Inés RODRÍGUEZ (Sra.), Ministra, Misión Permanente, Ginebra


AUSTRALIE/AUSTRALIA

Martin DEVLIN (Mr.), Assistant Director, International Policy and Cooperation, IP Australia, Melbourne
martin.devlin@ipaustralia.gov.au 


AUTRICHE/AUSTRIA

Johannes WERNER (Mr.), Head, International Relations Department, Austrian Patent Office, Vienna

Beatrice BLUEMEL (Ms.), Adviser, Civil Law Department, Copyright Unit, Federal Ministry of Constitutional Affairs, Reforms, Deregulation and Justice, Vienna
beatrice.bluemel@bmvrdj.gv.at 


BÉLARUS/BELARUS

Arthur AKHRAMENKA (Mr.), Head, International Cooperation Division, National Center of Intellectual Property (NCIP), Minsk
icd@belgospatent.by 


BÉNIN/BENIN

Chite Flavien AHOVE (M.), conseiller, Mission permanente, Genève


BOLIVIE (ÉTAT PLURINATIONAL DE)/BOLIVIA (PLURINATIONAL STATE OF)

Ruddy José FLORES MONTERREY (Sr.), Ministro Consejero, Representante Permanente Alterno, Misión Permanente, Ginebra

Juan Álvaro RAZNATOVIC CRUZ (Sr.), Jefe, Unidad de Derecho Económico Internacional, Ministerio de Relaciones Exteriores, La Paz
alvaro.raznatovic@gmail.com 

Fernando Bruno ESCOBAR PACHECO (Sr.), Primer Secretario, Misión Permanente, Ginebra
fernandoescobarp@gmail.com 


BOSNIE-HERZÉGOVINE/BOSNIA AND HERZEGOVINA

Daliborka SOLDO (Ms.), Head, Personnel and General Affairs Service, Institute for Intellectual Property of Bosnia and Herzegovina, Mostar
d_soldo@ipr.gov.ba 


BRÉSIL/BRAZIL

Daniel PINTO (Mr.), Minister, Intellectual Property Division, Ministry of Foreign Relations, Brasilia
daniel.pinto@itamaraty.gov.br 

Cauê OLIVEIRA FANHA (Mr.), Second Secretary, Permanent Mission to the World Trade Organization (WTO), Geneva


BULGARIE/BULGARIA

Rayko RAYTCHEV (Mr.), Ambassador, Permanent Mission, Geneva

Andriana YONCHEVA (Ms.), First Secretary, Permanent Mission, Geneva


CAMBODGE/CAMBODIA

LAO Reasey (Mr.), Deputy Director, Department of Intellectual Property Rights, Ministry of Commerce, Phnom Penh
reasey_pp34@yahoo.com 


CANADA

Sylvie LAROSE (Ms.), Deputy Director, Global Affairs Department, Ottawa

Shelley ROWE (Ms.), Senior Project Leader, Marketplace Framework Policy Branch, Innovation, Science and Economic Development, Ottawa

Veronique BASTIEN (Ms.), Manager, Creative Marketplace and Innovation, Canadian Heritage, Gatineau

Frédérique DELAPRÉE (Ms.), First Secretary, Permanent Mission, Geneva

Nicolas LESIEUR (Mr.), First Secretary, Permanent Mission, Geneva


CHILI/CHILE

Pablo LATORRE TALLARD (Sr.), Asesor Jurídico, Departamento de Fomento de la Cultura y las Artes, Ministerio de las Culturas, las Artes y el Patrimonio, Santiago




CHINE/CHINA

XIANG Feifan (Ms.), Deputy Director, National Copyright Administration of China (NCAC), Beijing

ZHANG Xi (Ms.), Deputy Section Chief, Department of Treaty and Law, State Intellectual Property Office (SIPO), Beijing

DONG Yan (Ms.), Deputy Section Chief, State Intellectual Property Office (SIPO), Beijing

ZHENG Xu (Mr.), Second Secretary, Permanent Mission, Geneva


COLOMBIE/COLOMBIA

Beatriz LONDOÑO (Sra.), Embajadora, Representante Permanente, Misión Permanente, Ginebra

Juan Carlos GONZÁLEZ (Sr.), Embajador, Representante Permanente Adjunto, Misión Permanente ante la Organización Mundial del Comercio (OMC), Ginebra

Juan Camilo SARETZKI FORERO (Sr.), Ministro Consejero, Misión Permanente, Ginebra

Andrés Manuel CHACÓN (Sr.), Consejero, Misión Permanente ante la Organización Mundial del Comercio (OMC), Ginebra

Juan Carlos MORENO-GUTIÉRREZ (Sr.), Segundo Secretario, Misión Permanente, Ginebra


COSTA RICA

Maribell ÁLVAREZ MORA (Sra.), Asesora Legal, Comisión Nacional para la Gestión de la Biodiversidad, Ministerio de Ambiente y Energía, San José
malvarez@minae.go.cr 

Mariana CASTRO HERNÁNDEZ (Sra.), Consejera, Misión Permanente, Ginebra


CÔTE D’IVOIRE

Kouadio Théodore SOUN’GOUAN (M.), sous-directeur, Documentation et information technique, Office ivoirien de la propriété intellectuelle (OIPI), Ministère de l’industrie et de la promotion du secteur privé, Abidjan
troucassy@yahoo.fr 

Kumou MANKONGA (M.), premier secrétaire, Mission permanente, Genève


CROATIE/CROATIA

Alida MATKOVIĆ (Ms.), Minister Counselor, Permanent Mission, Geneva
alida.matkovic@mvep.hr 

Marija ŠIŠA HRLIĆ (Ms.), Head, Copyright and Related Rights Section, State Intellectual Property Office of the Republic of Croatia (SIPO), Zagreb


DANEMARK/DENMARK

Kim FOGTMANN (Mr.), Legal Adviser, Danish Patent and Trademark Office, Ministry of Industry, Business and Financial Affairs, Taastrup


ÉGYPTE/EGYPT

Hassan EL BADRAWY (Mr.), Vice-President, Court of Cassation, Cairo

Ahmed IBRAHIM (Mr.), Second Secretary, Permanent Mission, Geneva
ahmed.ibrahim@mfa.gov.eg

EL SALVADOR

Diana HASBÚN (Sra.), Ministra Consejera, Misión Permanente ante la Organización Mundial del Comercio (OMC), Ginebra


ÉMIRATS ARABES UNIS/UNITED ARAB EMIRATES

Shaima AL-AKEL (Ms.), International Organizations Executive, United Arab Emirates Office to the World Trade Organization (WTO), Geneva


ÉQUATEUR/ECUADOR

Diego AULESTIA VALENCIA (Sr.), Embajador, Representante Permanente, Misión Permanente ante la Organización Mundial del Comercio (OMC), Ginebra
nmaldonado@cancilleria.gob.ec 

Heidi Adela VASCONES MEDINA (Sra.), Tercera Secretaria, Misión Permanente ante la Organización Mundial del Comercio (OMC), Ginebra
t-hvascones@cancilleria.gob.ec 


ESPAGNE/SPAIN

Esther TORRENTE HERAS (Sra.), Subdirectora Adjunta, Subdirección General de Propiedad Intelectual, Cultura y Deporte, Ministerio de Educación, Cultura y Deporte, Madrid
esther.torrente@mecd.es 


ESWATINI

Sebenzile DLAMINI (Ms.), Business Incubation Manager, Royal Science and Technology Park, Information and Communications Technology, Manzini
smotsadlamini@gmail.com 

Madoda MDZINISO (Mr.), Principal Science Officer, Research Science Technology and Innovation, Information, Communications and Technology, Mbabane
mdzinisomm@gmail.com 


ÉTATS-UNIS D’AMÉRIQUE/UNITED STATES OF AMERICA

Dominic KEATING (Mr.), Director, Intellectual Property Attaché Program, Office of Policy and International Affairs, United States Patent and Trademark Office (USPTO), Alexandria
dominic.keating@uspto.gov 

Michael SHAPIRO (Mr.), Senior Counsel, Office of Policy and International Affairs, United States Patent and Trademark Office (USPTO), Alexandria

Marina LAMM (Ms.), Patent Attorney, Office of Policy and International Affairs, Department of Commerce, United States Patent and Trademark Office (USPTO), Alexandria

Aurelia SCHULTZ (Ms.), Counsel, Office of Policy and International Affairs, Copyright Office, Washington D.C. 

Deborah LASHLEY-JOHNSON (Ms.), Intellectual Property Attaché, Permanent Mission to the World Trade Organization (WTO), Geneva

Yasmine FULENA (Ms.), Intellectual Property Advisor, Permanent Mission, Geneva


EX-RÉPUBLIQUE YOUGOSLAVE DE MACÉDOINE/THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA

Simcho SIMJANOVSKI (Mr.), Head, Trademark, Industrial Design and Geographical Indications Department, State Office of Industrial Property (SOIP), Skopje
simcos@ippo.gov.mk 


FÉDÉRATION DE RUSSIE/RUSSIAN FEDERATION

Artem PAPKOV (Mr.), Researcher, Federal Institute of Industrial Property (FIPS), Federal Service for Intellectual Property (Rospatent), Moscow
rospat185@rupto.ru 


FINLANDE/FINLAND

Anna VUOPALA (Ms.), Government Counsellor, Copyright and Audiovisual culture, Ministry of Education and Culture, Helsinki
anna.vuopala@minedu.fi 

Jukka LIEDES (Mr.), Special Adviser to the Government, Helsinki

Jukka PELTONEN (Mr.), Second Secretary, Permanent Mission, Geneva




FRANCE

Amélie GONTIER (Mme), adjoint à la chef du bureau de la propriété intellectuelle, Service des affaires juridiques et internationales, Ministère de la culture, Paris

Francis GUÉNON (M.), conseiller, Mission permanente, Genève
francis.guenon@diplomatie.gouv.fr 


GABON

Edwige KOUMBY (Mme), premier conseiller, Mission permanente, Genève
premierconseiller@gabon-onug.ch 


GÉORGIE/GEORGIA

Temuri PIPIA (Mr.), First Secretary, Permanent Mission, Geneva


GHANA

Cynthia ATTUQUAYEFIO (Ms.), Minister Counsellor, Permanent Mission, Geneva

Paul KURUK (Mr.), Vice-Chairman, Ghana International Trade Commission (GITC), Ministry of Trade and Industry, Accra


GRÈCE/GREECE

Christina VALASSOPOULOU (Ms.), First Counsellor, Permanent Mission in Geneva, Ministry of Foreign Affairs, Geneva


GUATEMALA

Flor de María GARCÍA DÍAZ (Sra.), Consejera, Misión Permanente, Ginebra
flor.garcia@wtoguatemala.ch 


HONDURAS

Carlos ROJAS SANTOS (Sr.), Embajador, Representante Permanente Adjunto, Misión Permanente, Ginebra

Noemi Elizabeth LAGOS VALERIANO (Sra.), Registradora de Propiedad Intelectual, Dirección General de Propiedad Intelectual (DIGEPIH), Instituto de la Propiedad, Tegucigalpa
nohemy2063@hotmail.com 




HONGRIE/HUNGARY

Emese SIMON (Ms.), Legal Officer, Legal and International Department, Hungarian Intellectual Property Office (HIPO), Budapest
emese.simon@hipo.gov.hu 

Laszlo VASS (Mr.), Legal Officer, Legal and International Department, Hungarian Intellectual Property Office (HIPO), Budapest
laszlo.vass@hipo.gov.hu 


INDE/INDIA

Ashish KUMAR (Mr.), Senior Development Officer, Department of Industrial Policy and Promotion, Ministry of Commerce and Industry, New Delhi
krashish@nic.in 

Sumit SETH (Mr.), Counsellor, Permanent Mission, Geneva

Animesh CHOUDHURY (Mr.), Second Secretary, Permanent Mission, Geneva
animesh.choudhury11@mea.gov.in 


INDONÉSIE/INDONESIA

Razilu RAZILU (Mr.), Director, Information Technology, Directorate General of Intellectual Property, Ministry of Law and Human Rights Affairs, Jakarta

Yurod SALEH (Mr.), Director, Investigation and Dispute Settlement, Directorate General of Intellectual Property, Ministry of Law and Human Rights Affairs, Jakarta

Molan Karim TARIGAN (Mr.), Director of Intellectual Property, Cooperation and Empowerment, Directorate General of Intellectual Property, Ministry of Law and Human Rights Affairs, Jakarta

Erni WIDHYASTARI (Ms.), Director, Copyright, Directorate General of Intellectual Property, Ministry of Law and Human Rights Affairs, Jakarta

Dede Mia YUSANTI (Ms.), Director, Patents, Directorate General of Intellectual Property, Ministry of Law and Human Rights Affairs, Jakarta

Fitria WIBOWO (Ms.), First Secretary, Trade, Commodities, and Intellectual Property, Ministry of Foreign Affairs, Jakarta

Faizal Chery SIDHARTA (Mr.), Counsellor, Permanent Mission, Permanent Mission, Geneva

Erry Wahyu PRASETYO (Mr.), Second Secretary, Permanent Mission, Permanent Mission, Geneva


IRAN (RÉPUBLIQUE ISLAMIQUE D’)/IRAN (ISLAMIC REPUBLIC OF)

Javad MOZAFARI (Mr.), Professor, Plant Genetic and Biotechnology, Agricultural Research and Education Organization (AREEO), Tehran
jmozafar@yahoo.com 

Reza DEHGHANI (Mr.), Counsellor, Permanent Mission, Geneva


IRAQ

Jaber AL–JABERI (Mr.), Under-Secretary-General, Ministry of Culture, Baghdad
brnjar@gmail.com 


ITALIE/ITALY

Elena SINIBALDI (Ms.), Cultural Anthropologist, Ministry of Cultural Heritage and Activities, Rome

Vittorio RAGONESI (Mr.), Expert, Patent and Trademark Office, Ministry of Economic Development, Rome

Giulio MARINI (Mr.), Counsellor, Permanent Mission, Geneva
giulio.marini@esteri.it 


JAMAÏQUE/JAMAICA

Lilyclaire BELLAMY (Ms.), Executive Director, Jamaica Intellectual Property Office (JIPO), Ministry of Industry, Commerce, Agriculture and Fisheries, Kingston
lilyclaire.bellamy@jipo.gov.jm 

Sheldon BAMES (Mr.), First Secretary, Permanent Mission, Geneva


JAPON/JAPAN

Toshinao YAMAZAKI (Mr.), Director, International Policy Division, Policy Planning and Coordination Department, Japan Patent Office (JPO), Tokyo

Masaki EMA (Mr.), Deputy Director, International Policy Division, Policy Planning and Coordination Department, Japan Patent Office (JPO), Tokyo

Takayuki HAYAKAWA (Mr.), Deputy Director, International Affairs Division, Agency for Cultural Affairs, Tokyo

Yuichi ITO (Mr.), Deputy Director, Intellectual Property Affairs Division, Ministry of Foreign Affairs, Tokyo

Ryoei CHIJIIWA (Mr.), First Secretary, Permanent Mission, Geneva

Kenji SAITO (Mr.), First Secretary, Permanent Mission, Geneva


KAZAKHSTAN

Maxat ARGYNBEKOV (Mr.), Head, Division of International Relationship, Ministry of Culture and sports, Astana 

Gaziz SEITZHANOV (Mr.), Third Secretary, Permanent Mission, Geneva


KENYA

Catherine BUNYASSI KAHURIA (Ms.), Senior Principal State Counsel, International Law Division, Office of Attorney General and Department of Justice, Nairobi
kahurianyassi@yahoo.com 


KOWEÏT/KUWAIT

Abdulaziz TAQI (Mr.), Commercial Attaché, Permanent Mission, Geneva


LETTONIE/LATVIA

Liene GRIKE (Ms.), Advisor, Permanent Mission, Geneva


LITUANIE/LITHUANIA

Renata RINAKAUSKIENE (Ms.), Counsellor, Permanent Mission, Geneva
renata.rinkauskiene@urm.lt 


MALAISIE/MALAYSIA

Priscilla Ann YAP (Ms.), First Secretary, Permanent Mission, Geneva


MALAWI

Robert Dufter SALAMA (Mr.), Ambassador, Permanent Representative, Permanent Mission, Geneva
salamarobert@yahoo.com 

Loudon Overson MATTIYA (Mr.), Deputy Permanent Representative, Permanent Mission, Geneva
mattiya2069@yahoo.com 

Janet BANDA (Ms.), Principal Secretary and Solicitor General, Ministry of Justice and Constitutional Affairs, Lilongwe
janetlaura.banda@gmail.com 

Chikumbutso NAMELO (Mr.), Deputy Registrar General, Ministry of Justice and Constitutional Affairs, Lilongwe

Violet Thokozile CHIBAMBO (Ms.), Assistant Registrar General, Ministry of Justice and Constitutional Affairs, Lilongwe
vchibambo@yahoo.com



Stephen MMODZI (Mr.), Counselor, Permanent Mission, Geneva
stephen.mmodzi@gmail.com 


MAROC/MOROCCO

Ismail MENKARI (M.), directeur général, Bureau marocain du droit d’auteur (BMDA), Ministère de la culture et de la communication, Rabat
ismailmenkari@gmail.com 

Khalid DAHBI (M.), conseiller, Mission permanente, Genève


MEXIQUE/MEXICO

Emelia HERNÁNDEZ PRIEGO (Sra.), Subdirectora Divisional de Examen de Fondo de Patentes, Área Biotecnológica, Dirección Divisional de Patentes, Instituto Mexicano de la Propiedad Industrial (IMPI), Ciudad de México

Laura Cristina SANCHEZ VILLICANA (Sra.), Especialista en Propiedad Industrial, Dirección Divisional de Relaciones Internacionales, Instituto Mexicano de la Propiedad Industrial (IMPI), Ciudad de México

María del Pilar ESCOBAR BAUTISTA (Sra.), Consejera, Misión Permanente, Ginebra


MONGOLIE/MONGOLIA

Myagmardorj ERDENEBAYAR (Ms.), Head, Copyright Division, General Authority for Intellectual Property and State Registration (GAIPSR), Ministry of Justice and Home Affairs, Ulaanbaatar


NÉPAL/NEPAL

Antara SINGH (Ms.), Second Secretary, Permanent Mission, Geneva
antara.singh.as@gmail.com 


NICARAGUA

Carlos Ernesto MORALES DÁVILA (Sr.), Encargado de Negocios a.i., Representante Permanente Alterno, Misión Permanente, Ginebra

Nohelia Carolina VARGAS IDIAQUEZ (Sra.), Primera Secretaria, Misión Permanente, Ginebra


NIGER

Amadou TANKOANO (M.), professeur de droit de propriété industrielle, Faculté des sciences économiques et juridiques, Université Abdou Moumouni de Niamey, Niamey




NIGÉRIA/NIGERIA

Chidi OGUAMANAM (Mr.), Professor of Law, University of Ottawa, Ottawa


OMAN

Hilda AL HINAI (Ms.), Deputy Permanent Representative, Permanent Mission to the World Trade Organization (WTO), Geneva

Mohammed ALRUSHDI (Mr.), Head, Intellectual Property Department, Public Authority for Craft Industries (PACI), Muscat
mooodee87@hotmail.com 

Kamel AL BOUSAIDI (Mr.), Head, Public Relations and International Cooperation, Public Authority for Craft Industries (PACI), Muscat
kamilhumood@gmail.com 

Adnan AL SHAHI (Mr.), Acting Head, International Organizations Section, Ministry of Commerce and Industry, Muscat
al_shahi_77@hotmail.com 

Bader AL FULAITI (Mr.), First Writer, Public Authority for Craft Industries (PACI), Muscat
abuhood007@hotmail.com 

Mohammed AL BALUSHI (Mr.), First Secretary, Permanent Mission, Geneva


OUGANDA/UGANDA

Henry Kafunjo TWINOMUJUNI (Mr.), Traditional Knowledge Coordinator, Uganda Registration Services Bureau (URSB), Ministry of Justice and Constitutional Affairs, Kampala
kafunjo@ursb.go.ug 

George TEBAGANA (Mr.), Second Secretary, Permanent Mission, Geneva
george.tebagana@mofa.go.ug 


PAKISTAN

Zunaira LATIF (Ms.), Second Secretary, Permanent Mission, Geneva
zunairalatif1@gmail.com 


PANAMA

Johana MÉNDEZ (Sra.), Segunda Secretaria, Misión Permanente, Ginebra
jmendez@panama-omc.ch 


PARAGUAY

Walter Ramón RECALDE BRITOS (Sr.), Director de Conocimientos Tradicionales, Dirección Nacional de Propiedad Intelectual (DNPI), Asunción


PAYS-BAS/NETHERLANDS

Saskia JURNA (Ms.), Senior Policy Officer, Intellectual Property Department, Ministry of Economic Affairs and Climate Policy, Den Haag
s.j.jurna@minez.nl 


PHILIPPINES

Arnel TALISAYON (Mr.), First Secretary, Permanent Mission, Geneva
agtalisayon@gmail.com 

Jayroma BAYOTAS (Ms.), Attaché, Permanent Mission, Geneva
jheng0503bayotas@gmail.com 


POLOGNE/POLAND

Agnieszka HARDEJ-JANUSZEK (Ms.), First Counsellor, Permanent Mission, Geneva
agnieszka.hardej-januszek@msz.gov.pl 


PORTUGAL

João PINA DE MORAIS (Mr.), First Secretary, Permanent Mission of Portugal, Geneva, Foreign Affairs, Geneva


RÉPUBLIQUE DE CORÉE/REPUBLIC OF KOREA

CHOI Hyeyeon (Ms.), Deputy Director, Cultural Trade and Cooperation Division, Ministry of Culture, Sports and Tourism, Sejong
bellechoi1014@korea.kr 

HAN Euyseok (Mr.), Deputy Director, Multilateral Affairs Division, Korean Intellectual Property Office (KIPO), Daejeon
hanus@korea.kr 

LEE Hosan (Mr.), Judge, Seoul Central District Court, Seoul
leehs34@scourt.go.kr 

LEE Jin-Tae (Mr.), Senior Researcher, Copyright Trade Research Team, Korea Copyright Commission (KCC), Jinju
lawboy@copyright.or.kr 

LEE Ju Ha (Ms.), Senior Researcher, Cheongju-si
arisu622@khidi.or.kr 

KIM Se Chang (Mr.), Researcher, Copyright Trade Research Team, Korea Copyright Commission (KCC), Jinju
sckim@copyright.or.kr 

KWAK Choong Mok (Mr.), Advisor, Attorney at Law, Seoul

DAE-SOON Jung (Mr.), Intellectual Property attaché, Permanent Mission, Geneva


RÉPUBLIQUE DE MOLDOVA/REPUBLIC OF MOLDOVA

Marin CEBOTARI (Mr.), Counsellor, Permanent Mission, Geneva
marin.cebotari@mfa.md 


RÉPUBLIQUE POPULAIRE DÉMOCRATIQUE DE CORÉE/DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA

JONG Myong (Mr.), Counsellor, Permanent Mission, Geneva


RÉPUBLIQUE TCHÈQUE/CZECH REPUBLIC

Pavel ZEMAN (Mr.), Head, Copyright Law Department, Ministry of Culture, Prague
pavel.zeman@mkcr.cz 

Evžen MARTÍNEK (Mr.), Lawyer, International Department, Industrial Property Office, Prague
emartinek@upv.cz 


ROUMANIE/ROMANIA

Cătălin NIŢU (Mr.), Director, Legal Affairs and International Cooperation Directorate, State Office for Inventions and Trademarks (OSIM), Bucharest
catalin.nitu@osim.ro 

Oana MARGINEANU (Ms.), Legal Adviser, Legal Affairs and International Cooperation Directorate, State Office for Inventions and Trademarks (OSIM), Bucharest
oana.margineanu@osim.ro 


ROYAUME-UNI/UNITED KINGDOM

Marc WILD (Mr.), Policy Advisor, Intellectual Property Office (IPO), Newport
marc.wild@ipo.gov.uk 


SAINT-SIÈGE/HOLY SEE

Carlo Maria MARENGHI (Mr.), Attaché, Permanent Mission, Geneva
iptrade@nuntiusge.org 


SÉNÉGAL/SENEGAL

Lamine Ka MBAYE (M.), premier secrétaire, Mission permanente, Genève
repsengen@yahoo.fr 


SLOVAQUIE/SLOVAKIA

Anton FRIC (Mr.), Counsellor, Permanent Mission, Geneva
anton.fric@mzv.sk 


SOUDAN/SUDAN

Salma BASHIR (Ms.), Senior Legal Advisor, Contracts Department, Ministry of Justice, Khartoum
salmamohamedosman18@gmail.com 


SRI LANKA

Prabha Dilrukshi PALLEGEDERA RANATHUNGE MUDIYANSELAGE (Ms.), Principal Scientific Officer, National Science Foundation, Science, Technology and Research, Colombo


SUÈDE/SWEDEN

Marie LARSSON (Ms.), Legal Advisor, Ministry of Justice, Stockholm


SUISSE/SWITZERLAND

Marco D’ALESSANDRO (M.), conseiller politique, Division droit et affaires internationales, Institut fédéral de la propriété intellectuelle (IPI), Berne

Reynald VEILLARD (M.), conseiller, Mission permanente, Genève


THAÏLANDE/THAILAND

Kittiporn CHAIBOON (Ms.), Director, Research and Development Group, Department of Cultural Promotion, Ministry of Culture, Bangkok
kittiporncha@gmail.com 

Maleeporn KUMKASEM (Ms.), Director, Legal Affairs Group, Fine Arts Department, Ministry of Culture of Thailand, Bangkok

Kitiyaporn SATHUSEN (Ms.), Head, International Cooperation 2, Department of Intellectual Property, Ministry of Commerce, Nonthaburi
sathusen_k@hotmail.com

Pariyapa AMORNWANICHSARN (Ms.), Cultural Officer, International Relations Bureau, Ministry of Culture, Bangkok

Sumalee JEAMJANGREED (Ms.), Cultural Officer, Department of Cultural Promotion, Ministry of Culture, Bangkok
amfinethx@hotmail.com 

Nopporn KONGPUN (Ms.), Agriculture Research Officer, Queen Sirikit Department of Sericulture, Ministry of Agriculture and Cooperative, Bangkok
nkongpun@gmail.com 

Suwannarat RADCHARAK (Ms.), Trade Officer, Intellectual Property Promotion and Development Division, Department of Intellectual Property, Ministry of Commerce, Nonthaburi
sradcharak@gmail.com 

Savitri SUWANSATHIT (Ms.), Expert, International Affairs, Ministry of Culture, Bangkok
pariyapa.a@gmail.com 


TOGO

Palawé Essoyomèwè SOGOYOU (M.), directeur de la perception, du contrôle et de l’informatique, Bureau togolais du droit d’auteur, Ministère de la culture, de la jeunesse et des sports (BUTODRA), Lomé


TRINITÉ-ET-TOBAGO/TRINIDAD AND TOBAGO

Makeda ANTOINE-CAMBRIDGE (Ms.), Ambassador, Permanent Representative, Permanent Mission, Geneva
prungeneva@foreign.gov.tt 

Ornal BARMAN (Mr.), Second Secretary, Permanent Mission, Geneva


TUNISIE/TUNISIA

Walid DOUDECH (M.), ambassadeur, représentant permanent, Mission permanente, Genève

Sami NAGGA (M.), ministre plénipotentiaire, Mission permanente, Genève
samifnagga@gmail.com 


UKRAINE

Oleksii ARDANOV (Mr.), Deputy Head, Copyright and Related Rights Unit, Department for Intellectual Property, Ministry of Economic Development and Trade of Ukraine, Kyiv

Oleksii TKACHUK (Mr.), Deputy Head, Department of Examination on Claims for Marks and Industrial Designs, State Enterprise “Ukrainian Intellectual Property Institute (Ukrpatent)”, Ministry of Economic Development and Trade of Ukraine, Kyiv

Sergii TORIANIK (Mr.), Deputy Head of  Department, Department of Examination of Applications for Inventions, Utility Models and Topographies of Integrated Circuits, State Enterprise “Ukrainian Intellectual Property Institute (Ukrpatent)”, Ministry of Economic Development and Trade of Ukraine, Kyiv

Anton KUDIN (Mr.), Adviser, State Enterprise “Ukrainian Intellectual Property Institute (Ukrpatent)”, Ministry of Economic Development and Trade of Ukraine, Kyiv


VENEZUELA (RÉPUBLIQUE BOLIVARIENNE DU)/VENEZUELA (BOLIVARIAN REPUBLIC OF)

Jorge VALERO (Sr.), Embajador, Representante Permanente, Misión Permanente, Ginebra
valeroj@onuginebra.gob.ve 

Genoveva CAMPO DE MAZZONE (Sra.), Consejera, Misión Permanente, Ginebra
camposg@onuginebra.gob.ve 


VIET NAM

DANG Huu Tuan (Mr.), Deputy Director, Copyright and Related Rights Registration Division, Copyright Office of Viet Nam (COV), Ministry of Culture, Sports and Tourism, Da Nang
covmientrung@gmail.com 

DO Thi Hanh (Ms.), Official, Legislation and Policy Division, National Office of Intellectual Property of Viet Nam (NOIP), Ministry of Science and Technology, Hanoi


YÉMEN/YEMEN

Mohammed FAKHER (Mr.), First Secretary, Permanent Mission, Geneva
mfakher@yahoo.com


ZAMBIE/ZAMBIA

Muyumbwa KAMENDA (Mr.), First Secretary, Permanent Mission, Geneva
kamendamuyumbwa6@gmail.com 


ZIMBABWE

Vimbai Alice CHIKOMBA (Ms.), Counsellor, Permanent Mission, Geneva
vimbaialice@gmail.com 



II.  DÉLÉGATION SPÉCIALE/SPECIAL DELEGATION


UNION EUROPÉENNE (UE)/EUROPEAN UNION (EU) 

Oliver HALL ALLEN (Mr.), Minister Counsellor, Intellectual Property, Permanent Delegation, Geneva

Krisztina KOVÁCS (Ms.), Policy Officer, Directorate General for Internal Market, Industry, Entrepreneurship and SMEs, European Commission, Brussels





III.  OBSERVATEURS/OBSERVERS


PALESTINE

Sami M. K. BATRAWI (Mr.), Director General, Intellectual Property Unit, Ministry of Culture of the State of Palestine, Ramallah



IV.  ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALES/
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS


CENTRE SUD (CS)/SOUTH CENTRE (SC) 

Viviana MUNOZ TELLEZ (Ms.), Coordinator, Development, Innovation and Intellectual Property Programme (DIIP), Geneva
munoz@southcentre.int  

Vitor IDO (Mr.), Intern, Development, Innovation and Intellectual Property Programme, Geneva 
ido@southcentre.int 


OFFICE DES BREVETS DU CONSEIL DE COOPÉRATION DES ÉTATS ARABES DU GOLFE (CCG)/PATENT OFFICE OF THE COOPERATION COUNCIL FOR THE ARAB STATES OF THE GULF (GCC PATENT OFFICE) 

Lina ALSHAMRANI (Ms.), Head, IT Department, Riyadh

Rifca ALSADOON (Ms.), Senior Patent Examiner, Riyadh
rrs0_25@hotmail.com 



V.  ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/
     INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS


Arts Law Centre of Australia 
Robyn AYRES (Ms.), Chief Executive Officer, Woolloomooloo
rayres@artslaw.com.au 
Bibi BARBA (Ms.), Artists in the Black Coordinator, Woolloomooloo
Patricia ADJEI (Ms.), Indigenous Lawyer, Sydney

Assembly of Armenians of Western Armenia, The 
Lydia MARGOSSIAN (Mme), Déléguée, Bagneux

Assembly of First Nations 
Stuart WUTTKE (Mr.), General Counsel, Legal Affairs and Justice, Ottawa
swuttke@afn.ca 



Association du droit international (ILA)/International Law Association (ILA) 
Frederic PERRON-WELCH (Mr.), Member, Committee on the Role of International Law in the Sustainable Management of Natural Resources for Development, Geneva
fperron@cisdl.org 

Centre de documentation, de recherche et d’information des peuples autochtones (DoCip)/Indigenous Peoples’ Center for Documentation, Research and Information (DoCip) 
Johanna MASSA (Ms.), Coordinator, Geneva
johanna@docip.org 
Claire MORETTO (Ms.), Capacity Building Manager, Geneva
claire@docip.org 
Andrés DEL CASTILLO (Mr.), Project Leader, Geneva
Jéssica AYALA TOJEDOR (Ms.), Interpreter, Geneva
Bianca SUAREZ PHILLIPS (Ms.), Interpreter, Geneva
Christian CHIARELLA (Mr.), Apprenticeship in Service and Administration, Geneva

Centre du commerce international pour le développement (CECIDE)/International Trade Center for Development (CECIDE) 
Biro DIAWARA (M.), coordinateur de programmes, Genève
cecide.icde@gmail.com 

Civil Society Coalition (CSC) 
Marc PERLMAN (Mr.), Fellow, Providence

Comisión Jurídica para el Autodesarrollo de los Pueblos Originarios Andinos (CAPAJ) 
Diana BARRERA SOSSA KELLER (Sra.), Delegada, Ginebra
dianakeller33@gmail.com 
Rosario LUQUE GIL (Sra.), Delegada, Berna
rosariogilluquegonzalez@students.unibe.ch 
Manuel ORANTES (Sr.), Delegado, Ganterswill
alfonsoiiiorantes64@hotmail.com 

CropLife International (CROPLIFE) 
Tatjana SACHSE (Ms.), Counsel, Geneva

Fédération internationale de l’industrie du médicament (FIIM)/International Federation of Pharmaceutical Manufacturers Associations (IFPMA) 
Nahom Teklewold GEBREMARIAM (Mr.), Member, Geneva

Foundation for Aboriginal and Islander Research Action (FAIRA) 
Shane HOFFMAN (Mr.), Member, Woollloongabba
shane.hoffman@bigpond.com 

France Freedoms - Danielle Mitterrand Foundation 
Leandro VARISON (Mr.), Legal Advisor, Paris
leandro.varison@france-libertes.fr 

Health and Environment Program (HEP) 
Madeleine SCHERB (Mme), présidente, Genève
madeleine@health-environment-program.org 
Pierre SCHERB (M.), conseiller juridique, Genève
avocat@pierrescherb.ch 



Indian Movement - Tupaj Amaru 
Lázaro PARY ANAGUA (Sr.), Coordinador General, Potosi

Indigenous Information Network (IIN) 
Lucy MULENKEI (Ms.), Executive Director, Environment and Indigenous issues, Nairobi
iin.kenya@gmail.com 

International Indian Treaty Council (IITC)
June LORENZO (Ms.), Member, Paguate
junellorenzo@aol.com 

International Trademark Association (INTA) 
Bruno MACHADO (Mr.), Geneva Representative, Rolle

Knowledge Ecology International, Inc. (KEI) 
Thiru BALASUBRAMANIAM (Mr.), Geneva Representative, Geneva

MALOCA Internationale 
Leonardo RODRÍGUEZ PÉREZ (Mr.), Member, Geneva
perez.rodriguez@graduateinstitute.ch 
Gabriela BALVEDI PIMENTEL (Ms.), Academic, Brasilia
Sonia Patricia MURCIA ROA (Ms.), Indigenous Representative, Bogotá

MARQUES – L’Association des propriétaires européens de marques de commerce/MARQUES - The Association of European Trademark Owners 
Marion HEATHCOTE (Ms.), Member, Marques IP Emerging Issues Team, Sydney

Native American Rights Fund (NARF) 
Frank ETTAWAGESHIK (Mr.), Executive Director, United Tribes of Michigan, Harbor Springs
fettawa@charter.net 
Susan NOE (Ms.), Staff Attorney, Boulder
suenoe@narf.org 

SAAMI Council 
Magne Ove VARSI (Mr.), Head, Human Rights Unit, Drøbak
mov@saamicouncil.net 
Mattias ÅHRÉN (Mr.), Professor, Karasjok
mattias.ahren@saamicouncil.net 

Tebtebba Foundation - Indigenous Peoples’ International Centre for Policy Research and Education 
Preston HARDISON (Mr.), Policy Advisor, Seattle

Traditions pour demain/Traditions for Tomorrow 
Françoise KRILL (Mme), déléguée, Bienne

World Trade Institute (WTI) 
Hojjat KHADEMI (Mr.), Legal Researcher, Bern
hojjat.khademi@wti.org 





Vi.  groupe des communautÉs autochtones et locales/
  INDIGENOUS PANEL


Lucy MULENKEI (Ms.), Executive Director, Indigenous Information, Network (IIN), Kenya

Mattias ÅHRÉN (Mr.), Professor, UiT-The Arctic University of Norway, Norway

Patricia ADJEI (Ms.), First Nations Arts and Culture Practice Director, Australia Council for the Arts, Australia



VII.  BUREAU/OFFICERS


Président /Chair:	Ian GOSS (M./Mr.) (Australie/Australia)

Vice-présidents/Vice-Chairs:	Jukka LIEDES (M./Mr.) (Finlande/Finland)

	Faizal Chery SIDHARTA (M./Mr.) (Indonésie/Indonesia)

Secrétaire/Secretary:		Wend WENDLAND (M./Mr.) (OMPI/WIPO)





VIII.  BUREAU INTERNATIONAL DE L’ORGANISATION MONDIALE DE LA PROPRIÉTÉ INTELLECTUELLE (OMPI)/INTERNATIONAL BUREAU OF THE WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)


Francis GURRY (M./Mr.), directeur général/Director General

Minelik Alemu GETAHUN (M./Mr.), sous-directeur général/Assistant Director General

Edward KWAKWA (M./Mr.), directeur principal, Département des savoirs traditionnels et des défis mondiaux/Senior Director, Department for Traditional Knowledge and Global Challenges

Wend WENDLAND (M./Mr.), directeur, Division des savoirs traditionnels/Director, Traditional Knowledge Division

Begoña VENERO AGUIRRE (Mme/Ms.), conseillère principale, Division des savoirs traditionnels/Senior Counsellor, Traditional Knowledge Division

Shakeel BHATTI (M./Mr.), conseiller, Division des savoirs traditionnels/Counsellor, Traditional Knowledge Division

Simon LEGRAND (M./Mr.), conseiller, Division des savoirs traditionnels/Counsellor, Traditional Knowledge Division

Daphne ZOGRAFOS JOHNSSON (Mme/Ms.), juriste, Division des savoirs traditionnels/Legal Officer, Traditional Knowledge Division

Fei JIAO (Mlle/Ms.), administratrice adjointe de programme, Division des savoirs traditionnels/Assistant Program Officer, Traditional Knowledge Division
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