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INTRODUCTION

1. Convened by the Director General of WIPO in accordance with the decision of the
WIPO General Assembly at its thirty-fourth session further to extend a revised mandate, the
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (“the Committee”) held its thirteenth session in Geneva, from
October 13 to 18, 2008.

2. The following States were represented: Algeria, Angola, Argentina, Australia, Austria,
Bangladesh, Barbados, Belarus, Belgium, Benin, Bolivia, Botswana, Brazil, Cameroon,
Canada, Chile, China, Colombia, Cuba, Czech Republic, Democratic Republic of Congo,
Denmark, Djibouti, Ecuador, Egypt, El Salvador, Ethiopia, Finland, France, Georgia,
Germany, Ghana, Greece, Guatemala, Haiti, Holy See, Hungary, India, Indonesia,
Iran (Islamic Republic of), Iraq, Ireland, Italy, Jamaica, Japan, Kenya, Kyrgyzstan, Lebanon,
Lesotho, Libyan Arab Jamahiriya, Lithuania, Luxembourg, Madagascar, Malaysia, Mauritius,
Mexico, Monaco, Morocco, Netherlands, New Zealand, Nicaragua, Nigeria, Norway, Oman,
Panama, Paraguay, Peru, Philippines, Poland, Portugal, Republic of Korea, Romania,
Russian Federation, Samoa, Saudi Arabia, Senegal, Singapore, Slovenia, South Africa, Spain,
Sri Lanka, Sudan, Sweden, Switzerland, Syrian Arab Republic, Thailand, Trinidad and
Tobago, Tunisia, Turkey, Uganda, Ukraine, United Kingdom, United States of America,
Viet Nam, Zambia and Zimbabwe (95). The European Commission was also represented as a
member of the Committee.

3. The following intergovernmental organizations (‘IGOs’) took part as observers: United
Nations (UN), African Union (AU), Benelux Organisation for Intellectual Property (BOIP),
Food and Agriculture Organization of the United Nations (FAO), European Patent Office
(EPO), Eurasian Patent Organization (EAPO), International Union for the Protection of New
Varieties of Plants (UPOV), South Centre, United Nations Conference on Trade and
Development (CNUCED), United Nations Environment Programme (UNEP), United Nations
University, Institute of Advanced Studies (UNU-IAS), World Health Organization (WHO)
and the World Trade Organization (WTO) (12).

4. Representatives of the following non-governmental organizations (‘NGOs’) took part as
observers: Assembly of First Nations (AFN); Berne Declaration; Bioresources Development
and Conservation Programme (BDCPC); Centre for Documentation, Research and
Information of Indigenous Peoples (doCip); Centre for Indigenous Cultures; Centre for
International Environmental Law (CIEL); Centre for International Industrial Property Studies
(CEIPI); Civil Society Coalition (CSC); Coordination of African Human Rights NGOs
(CONGAF); Creators’Rights Alliance (CRA); CropLife International; El-Molo
Eco-Tourism, Rights and Development Forum; Foundation for Aboriginal and Islander
Research Action (FAIRA); Friends World Committee for Consultation (FWCC); Ethio-
Africa Diaspora Union Millenium Council; Exchange and Cooperation Centre for Latin
America (ECCLA); Hokotehi Moriori Trust; Ibero-Latin-American Federation of Performers
(FILAIE); Indian Council of South America (CISA); Indian Movement “Tupaj Amaru”;
International Association for the Advancement of Teaching and Research in Intellectual
Property (ATRIP); Indigenous Peoples (Bethechilokono) of Saint Lucia Governing Council
(BCG); Institut du développement durable et des relations internationales (IDDRI); Instituto
Indígena Brasilero da Propriedade Intelectual (InBraPi); International Association for the
Protection of Intellectual Property (AIPPI); International Centre for Trade and Sustainable
Development (ICTSD); International Chamber of Commerce (ICC); International
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Committee for the Indians of the Americas (INCOMINDIOS); International Council of
Museums (ICOM); International Federation of Pharmaceutical Manufacturers Associations
(IFPMA); International Trademark Association (INTA); Inuuit Circumpolar Council (ICC);
IP Justice; Knowledge Ecology International (KEI); L’auravetl’an Information and
Education Network of Indigenous Peoples (LIENIP); Library Copyright Alliance (LDA);
Maasai Association; Mamacila Apo Ginopakan Higaonon Tribal Council Inc.; Max
Planck-Institute for Intellectual Property, Competition and Tax Law; Mbororo Social
Cultural Development Association (MBOSCUDA); Métis National Council (MNC); Music
in Common; Nainyoie Community Development Organization (NCDO); New England
Conservatory of Music (NEC); Nigeria Natural Medicine Development Agency (NNMDA);
Norwegian Council for Traditional Music and Traditional Dance (Rff-Sentret); Ogiek
Peoples Development Program (OPDP); Queen Mary Intellectual Property Research Institute
(QMIPRI); Research Group on Culture Property (RGCP); Russian Association of
Indigenous Peoples of the North (RAIPON); Saami Council; Traditions for Tomorrow;
World Conservation Union (IUCN); Tulalip Tribes of Washington Governmental Affairs
Department; West Africa Coalition for Indigenous Peoples’ Rights (WACIPR); World
Self-Medication Industry (WSMI) (55).

5. A list of participants is annexed to this report.

6. Document WIPO/GRTKF/IC/13/INF/2 provided an overview of the working documents
distributed for the thirteenth session, and WIPO/GRTKF/IC/11/9 provided a summary of the
work of the Committee since its inception. Key documents are summarized under relevant
agenda items below.

7. The Secretariat noted the interventions made and recorded them on tape. This report
summarizes the discussions and provides the essence of interventions, without reflecting all
the observations made in detail nor necessarily following the chronological order of
interventions.

AGENDA ITEM 1: OPENING OF THE SESSION

8. The session was opened by Mr. Francis Gurry, Director General of WIPO.
Mr. Antony Taubman of WIPO was Secretary to the thirteenth session of the Committee.

9. The Delegation of Germany, on behalf of Group B, stated that the gap analyses, as
working documents, allowed the Committee to continue its work as agreed in its last session
in February 2008. Group B very much appreciated the possibility for delegations and
observers to discuss these documents and to submit comments. The Group looked forward at
this session to have technical discussions to better understand the complex interplay between
IP and GRs. As WIPO’s newly-elected Director General had pointed out in his inaugural
speech, the globalizing economy and advances in communication technologies had exposed
the special vulnerabilities of indigenous peoples and traditional communities to the unfair use
of their TK/TCE systems. The gap analyses were a helpful contribution to tackle these
problems as they brought into sharper focus some key questions concerning the discussion on
TK and TCEs, for instance, the question of objectives for protection. The gap analyses would
certainly help to maintain the momentum of the Director General’s remarks to make
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substantive progress and finally come to concrete results endorsed by all Members of the
Committee. Group B emphasized its readiness to participate constructively in this process. It
reiterated its support for further work towards the development of options for the protection of
TK and TCEs. Group B also reiterated that contracting parties needed to have flexibility to
implement protection of TK and TCEs in a manner appropriate to their particular
circumstances. Group B looked forward to continuing and deepening the discussion on the
issues covered by the analyses as well as fundamental issues, such as definitions and
objectives, with a view towards enriching a common understanding on these complex
questions. Group B reminded the Committee of the agreement reached in the last session
that, at the present and subsequent sessions, the discussion on all three substantive items
within the Committee’s mandate should be held in depth and that the time allotted to each
item should be balanced. To that end, the Group suggested that, at subsequent sessions, the
Committee rotated the agenda, allowing for each of the three substantive items to be discussed
first. Group B reaffirmed its strong commitment to the work of the Committee and looked
forward to continued substantial discussions.

10. The Delegation of Algeria, on behalf of the African Group, reaffirmed the importance
that it attached to the protection of GRs, TK and TCEs, which were all important intellectual
expressions of cultural identity and heritage, and were also a source of economic development
and social well-being. The agricultural, ecological and medicinal TK of indigenous and local
communities helped to meet their nutritional and health needs and contributed to the
protection of the biodiversity of their natural environments. With that in mind, many African
countries had enacted laws containing sui generis measures to protect the rights of holders of
traditional, cultural and scientific resources against biopiracy, misappropriation and misuse.
However, despite an increase in such defensive measures at the national level, their effect
remained limited, especially outside of the countries, where national laws were not applicable.
For that reason, the African Group considered that only the adoption of a binding international
legal instrument could provide effective protection for the rights of indigenous communities
and contribute to achieving the UN Millennium Development Goals, especially those relating
to the fight against poverty, food security, health and sustainable development. Such an
instrument, which would recognize the intellectual and cultural contribution of indigenous
and local communities to the common knowledge of humanity, should be founded on the
principles of disclosure of the origin of GR and resulting TK, prior informed consent from the
local communities, and the equitable sharing of financial and non-financial benefits. Since
the Committee’s first session in 2001, numerous studies and documents had been produced by
the Secretariat and, although such studies had facilitated exchanges of views and thorough
reflection on suitable ways and means of protecting the rights of indigenous communities, the
Committee should focus on its mandate to produce tangible results and conclude one or more
legal instruments that would prevent all forms of misappropriation of GRs, TK and TCEs.
The African Group urged Member States to demonstrate further commitment during the
Committee’s future deliberations. Progress depended on stakeholders’ political will to move
beyond general discussions and to draw up the substantive provisions of the instrument in
question. The renewal of the Committee’s mandate for 2008–2009 should be used as an
opportunity to speed up the Committee’s work and to make substantial progress. In his
acceptance speech to the WIPO General Assemblies in September 2008 following his
appointment, the Director General had stated that it was time to move the process of
discussion and negotiation on the protection of TK and TCEs to concrete outcomes. The
African Group looked forward to witnessing the most resolute commitment and to receiving
his support for the Committee’s work in concluding a multilateral treaty that would meet the
aspirations of indigenous, local and traditional communities of the Member States. The
African Group was in favor of holding inter-sessional meetings and was committed to
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contributing in a positive and constructive manner to the negotiation process under way.
Since the Committee’s twelfth session in February 2008, the African Group had held two
meetings to define the short-, medium- and long-term strategies for protecting GR, TK and
TCEs. Those meetings had led to a proposal, which formed part of working document
WIPO/GRTKF/IC/13/9, which was to be examined by the Committee, along with document
WIPO/GRTKF/IC/13/10, which contained the terms of reference for the Committee’s
inter-sessional work. The African Group welcomed the successful launch of the WIPO
Voluntary Fund, which allowed increased participation of indigenous and local community
representatives and help Member States to find appropriate solutions to their problems. It
thanked the sponsors for their contributions and encouraged other potential donors to support
the Fund.

11. The Delegation of Cuba, speaking on behalf of GRULAC, said that it was crucial that
efforts were focused on granting adequate international protection for genetic resources,
traditional knowledge and traditional cultural expressions/expressions of folklore, which were
of considerable economic importance and were a means of preserving the cultural heritage of
developing countries. There certainly remained much work to be done. Measures aimed at
taking into account the international dimension of these issues were required, without
affecting the work carried out in other fora. The Committee should not exclude any outcome
in relation to this work, including the drafting of an international instrument. With regard to
the differences that existed, the Group was aware of the importance of proper coordination
and cooperation between WIPO, as a United Nations specialized agency, and other
international organizations for the purpose of dealing with the issues which were being
considered by this Committee. GRULAC highlighted the right of indigenous peoples to
maintain, protect and develop their cultural heritage, traditional knowledge and traditional
cultural expressions. GRULAC was willing to work and cooperate with other Member States,
with the representatives of indigenous peoples and with all stakeholders to achieve concrete
results at this thirteenth session. Furthermore, it encouraged new initiatives which were
ensuring the participation of the representatives of indigenous and local communities in the
work of this Committee. The gap analysis documents on the protection of traditional cultural
expressions (WIPO/GRTKF/IC/13/4(b)) and traditional knowledge
(WIPO/GRTKF/IC/13/5(b)) were of particular interest.

12. The Delegation of Pakistan, on behalf of the Asian Group, hoped that the Committee
would make concrete progress towards tangible results including the possible development of
an effective international instrument for the protection of GR, TK and TCEs. The Group
noted with satisfaction that the new Director General was well versed with the needs,
challenges and complexities of the effective protection of GR, TK and TCEs and was
confident that there would be a fresh impetus and momentum in the work of the Committee.
The importance of the issues under discussion at the Committee could not be
over-emphasized. Gaps and complexities in appropriate protection of GR, TK and TCEs
negatively impacted the possible moral and economic rights of a large number of holders of
GR, TK and TCEs, particularly of traditional and indigenous communities. The Group
looked forward to progress in the work of the Committee with a view that no outcome of this
work was excluded, including the possible development of an international instrument or
instruments within a definite time frame agreed by the Member States. As desired by the
Member States during the last session of the Committee, the Secretariat had produced the gap
analyses documents on TK and TCEs. These two documents (WIPO/GRTKF/IC/13(4)(b) and
WIPO/GRTKF/IC/13(5)(b)) outlined the existing obligations, provisions and possibilities for
protection at the international level, identified existing gaps in the protection of TK and TCEs
at the international level, highlighted considerations relevant to determining whether these
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gaps needed to be filled and presented possible options to address these gaps, including legal
and other options. The Group hoped that these documents would positively contribute in
taking the discussion towards its logical conclusion. The identified gaps could be categorized
into three broad categories: (1) norm setting gaps, gaps in the existing international law
through which misappropriation of TK and TCEs continued; (2) interpretation gaps, gaps in
the interpretation of existing legal instruments for effective protection of TK and TCEs; and,
(3) practical or implementation gaps, gaps and availability of specific implementation tools,
such as databases and international data classification. Each of these categories of gaps
needed an appropriate and synchronized policy response. There was not only a need to
consider the establishment of new protection norms where they did not exist but also a need to
consider effectively utilizing the existing norms to their maximum potential and modifying
them to address the gaps for the effective protection of GR, TK and TCEs. Regarding the
protection of GR the Group looked forward to making progress on the issue in line with the
mandate of the Committee. The Group appreciated WIPO’s cooperation with other relevant
organizations and looked forward to further cooperation in this regard. Recalling the 2005
joint ministerial statement of the new Asian-African strategic partnership plan of action
highlighting the need for concrete and practical measures for the protection of GR, TK and
TCEs, the Asian Group supported, in principle, the African Group’s proposal to hold
inter-sessional expert meetings to take the work of the Committee forward in a concrete
manner. In this regard, the Group would like to hear more details about the composition and
mandate of these expert groups and the list of issues to be discussed.

13. The Delegation of Romania, on behalf of the Regional Group of Central European and
Baltic States saw the current session as an opportunity for achieving a duel task: (1)
continuing the work undertaken so far in terms of clarifying the essential concepts and the
objectives to be achieved in the Committee; and, (2) finding the appropriate means that could
help maximize the value of the debate. The new documents provided by the Secretariat,
namely the draft gap analyses on the protection of TK and TCEs, as well as documents
prepared in the past, were extremely valuable tools. They laid out, in a structured, objective
and clear manner, the main issues that needed to be tackled before jumping to any conclusion
in relation to the outcomes of the endeavors. The Committee had already given evidence of
WIPO’s potential in terms of the new subjects of protection that were covered by the
Committtee’s mandate. Now this potential had to be realised, by pursuing the work based on
a pragmatic and efficient approach. More focus and avoiding futile repetitions would
certainly contribute to advancing the work. A balance should be achieved in respect of the
time allocated to the three substantive items on the agenda of the meeting, which would allow
for a comparable progress in relation to all of them. The Group remained committed to a
productive and satisfactory session.

14. The Delegation of Bangladesh, on behalf of the Group of Least Developed Countries,
stated that the gap analyses might not be perfect or comprehensive, but clearly, a lot of work
had gone into them and a number of significant gaps had been identified, including the gaps
in the international legal protection for the holders of TK and TCEs. Possible corrective
measures had also been suggested. GR, TK and TCEs were important to the LDCs in their
efforts to promote economic development, protect their cultural heritage and generate
livelihoods, especially through the promotion of small and medium enterprises. LDC
Delegations remained concerned that the Committee had not made much headway towards
the objective sought collectively. After years of deliberations, there was a felt need for taking
up concrete outcomes. The LDCs would be participating in the discussions on the various
issues on the agenda, including the gap analyses. The discussions on the gaps in legal
protection should logically lead to the examination of binding legal instruments or
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instruments on TK and TCEs within an agreed timeframe. LDCs looked forward to such
concrete outcomes before the end of the current mandate of the Committee. The LDCs
delegations were encouraged by the positive remarks of the new Director General on the need
to move towards tangible outcomes. His active role in this area would facilitate such
outcomes. While the work for finding the best normative framework to provide protection at
the international level continued in the Committee, the WIPO Secretariat should provide more
assistance to the LDCs in specific areas to address their needs, especially for the development
or strengthening of relevant national institutions, enhancing the capacity of these institutions
and formulating national legislation to protect TK and TCEs against misappropriation. For
example, LDCs were looking forward to the publication of two WIPO reports to catalogue the
entire range of TK and TCEs of Senegal and Bangladesh. To their knowledge, this was a
first-ever attempt to catalogue the TK and TCEs to be found in the countries. They hoped that
WIPO would do similar studies for other LDCs. These studies would let the LDCs know
what resources they had, because only then could they take measures, or seek assistance, if
necessary, from WIPO in order to utilize IP tools for protecting these resources and benefiting
from them for their economic and social development. The LDCs remained in touch with the
Secretariat to identify concrete undertakings in the areas of TK and TCEs that could be
beneficial to them. Concerning the way forward, the LDCs supported the African Group
proposal for inter-sessional expert meetings between the Committee’s sessions. The LDCs
highlighted the need for the provision of financial resources to facilitate the effective
participation of the LDCs in such inter-sessional meetings and hoped that this matter would
be appropriately addressed.

15. The Delegation of Peru noted that it was not a coincidence that the Committee was the
first meeting that the Director General was participating in as Director General. Indeed, he
had contributed greatly to the work of the Committee, he was committed to its work and the
work that was ahead and, as he had clearly said when he took up his functions as Director
General, the need to have a specific outcome after so many years working on this matter in
the Committee. The work the Secretariat had carried out in producing the gap analyses
documents was fairly positive. These documents would enable the Committee to find
common ground and be able to make progress in the work. It was important to underscore
that it would be good to separately deal with the three issues in the Committee and make
progress where progress could be made. Those were TK and TCEs, the two aspects in which
most progress could be made or had been made. There were a number of basic documents
that would enable the Committee to make progress in an in-depth fashion without putting
aside the progress that could be made with regard to GR. Peru supported the holding of
inter-sessional meetings as long as they were geared towards speeding up the work in
accordance with the mandate of the Committee. It was also important that they helped the
development of a multilateral instrument and that the local and indigenous communities felt
protected and that they could use IP without fear as they sought to ensure their development.
The African proposal, as far as Peru understood it, sought to focus the work of the Committee
through the creation of a group of experts, which would meet between the sessions. The
proposal was, in principle, a positive proposal, which in all likelihood would have to be
refined, but was an important proposal to make progress between the sessions and to achieve
a final and concrete result before the General Assembly of next year when the mandate of the
Committee ended.

16. The Delegation of Tunisia supported the statement of the Delegation of Algeria on
behalf of the African Group. The wealth and abundance of the contributions and ideas which
had been submitted by the Secretariat, the Member States and other stakeholders, which had
been accumulated since the creation of the Committee, were supposed to help towards a more



WIPO/GRTKF/IC/13/11
page 9

focused and precise objective. The variety and diversity of the experiences, viewpoints and
impressive volume of literature which had stemmed from all this work had to be gone
through. One could not think that a common objective could be agreed upon without previous
mutual understanding of each and everyone’s fears and expectations. Now the time was ripe
for a move into this second phase during which the efforts were focused to try and find
consensuses that were agreed and which met a minimum of expectations. In this spirit,
Tunisia wished to see the Committee speed up its work in accordance with its mandate and
sharing the determination of the Member States to take a decision on the setting up of
mechanisms that worked in the inter-sessional period. In this spirit, the African Group had
submitted to the Committee a practical and pragmatic proposal whereby there would be a
setting up of a certain number of groups of experts that each group would be in charge of
discussing or considering one or more substantive issues. Draft terms of references had been
made available to the Committee. This proposal from the African Group was in fact a
response to the desire of the Member States to focus on substantive issues or, as had been said
elsewhere, to come up with constructive stage-by-stage discussions or having a targeted and
sustained discussion on the many complicated issues to make progress for the future. All
these Member States’ requests had been made in the same spirit as the proposal made by the
African Group and the proposal would like to meet those objectives. Within the Committee,
there were points of convergence between the Member States. All what was needed to be
done was to spend some time in seeking those convergences. Mutual understanding and
openness remained pre-requisites to be successful in that endeavor.

17. The Delegation of Thailand aligned itself with the statement by the Delegation of
Pakistan, on behalf of the Asian Group. From the very beginning, Thailand had strongly
advocated the need for an international instrument to protect GR, TK and TCEs, with a view
to preserving its rich cultural heritage and to protect them against misuse and
misappropriation. This issue remained of much importance to it as well as to most developing
countries. Success in the Committee would not only help developing countries make use of
IP for development, but would also enhance the current IP system for the mutual benefit of
both developed and developing countries alike. Unfortunately, the progress of the Committee
had been disappointingly slow despite lengthy series of discussions over the past seven years.
Although it was optimistic about reaching a successful outcome, it was realistic enough to
realize that much more work remained to be done to bridge the diverse range of views among
Member States. Therefore, each country had to do its part in this endeavor to some kind of
political declaration to inject a stronger degree of commitment into the process and lay out a
roadmap for the future deliberations. It could serve as a building block to achieve the ultimate
goal. In that spirit, the Delegation thanked the Secretariat for conducting the gap analyses on
the protection of TCEs and TK. Thailand had already submitted specific comments to the
Secretariat and hoped they were useful. However, it had to be recognized that, while the gap
analyses provided some valuable information, they were not an end in itself. While their
conclusions were useful in highlighting the gaps in the current IP system, it was more
important to solve the puzzle of how to fill those gaps. The solutions might involve coming
up with specific legislation on this issue, separately from other IP laws, as well as improving
the current IP system. In thinking about the way forward, Thailand welcomed the African
Group’s approach to identify areas of convergence and divergence derived from the factual
extractions. Such an approach would move the Committee closer to a consensus and would
guide the path towards more tangible outcomes. Any new international instruments would
have to reflect the effective core measures, such as mandatory disclosure of origin, prior
informed consent, and fair and equitable benefit-sharing. In addition to effective international
protection, efforts had also to be undertaken at the national level. Therefore, Thailand called
on WIPO to render much needed technical assistance and capacity building to Member States
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in need so as to develop an effective database on TK and TCEs. GR was an equally
significant issue. WIPO, as the lead agency on IP, could contribute constructively to the
ongoing negotiations on the international regime on ABS within the CBD. WIPO would need
to pay closer attention to the cross-cutting nature of issues the Committee was dealing with.
The principle of ABS, for example, related directly to the negotiations in other organizations,
such as WTO, WHO, CBD and FAO. Over the course of this week, Thailand hoped to reach
agreement on a mechanism for inter-sessional consultations to help facilitate the work of the
Committee. Without seeking to replicate a regular session of the Committee, such a
mechanism should be tasked with specific responsibilities to address some of the main issues.
This included, but was not limited to, definitions, objectives of protection, exceptions,
limitations and duration, prior informed consent, moral rights, beneficiaries and other options
for protection. Thailand reiterated the urgency and the importance in addressing this matter.
Thailand also stood ready to work in making progress in the Committee.

18. The Delegation of Egypt quoted the opening speech of the Director General that the
protection of TK and TCEs was one of the fields identified as a means of broadening IP to
make it more responsive to developing countries. The Delegation was confident in the
intention of the Director General to enhance the efforts made by WIPO to support Member
States in attaining their goal. Egypt fully endorsed the statement made by the Delegation of
Algeria on behalf of the African Group and recalled the efforts made by the African Group,
and, more particularly, the proposals submitted to the present meeting, in order to move
forward with the process. For many decades, the TK and TCEs of some countries had been
the object of illicit exploitation by foreign third parties. In recent years, such phenomenon
had grown in form and frequency to the extent that it became a major concern for most
developing countries and peoples, who, in their capacity as the original owners of their TK,
should be entitled, solely, to dispose of such knowledge, in a manner that would preserve their
rights from illicit exploitation and piracy. The Delegation underlined the role of IP-protected
GR, TK and TCEs in the economic and social development of peoples and communities, as
recognized by the international community. Over the past years, discussions undertaken
throughout the various sessions of the Committee had revealed gaps in the existing
international IP system, which failed to provide efficient protection for a significant part of
human creativity reflected in TK and TCEs, and ensured the necessary harmony in existing
international instruments on access to and fair use of GR. Overcoming those gaps was at the
very core of WIPO’s mission to promote IP protection at the international level, in a
non-discriminatory manner that ensured balance among national interests of all countries.
The Delegation reiterated the need for an international binding instrument or instruments for
the protection of GR, TK and TCEs, stating that, if IP were to become a truly efficient and
democratic tool for development, at the service of all, time was ripe for making tangible
progress in that direction. Appreciation was expressed for the Voluntary Fund that
guaranteed continuous participation by representatives of indigenous communities in the
meetings of the Committee. The Delegation reiterated the need expressed as early as the first
session of the Committee in 2001, to provide working documents of the Committee in the
Arabic language, and requested the Secretariat to inform on the necessary steps to be taken to
that effect.

19. The Delegation of Indonesia aligned itself with the statement made by the Delegation
Pakistan, on behalf of the Asian Group. Indonesia considered that the development of an
international legally binding instrument or instruments was a vital element to protect as well
as promote TK and the respect of established indigenous traditions and intangible cultural
heritage. Indonesia had taken note of the progress achieved so far. Nevertheless, the process
was rather slow. Indonesia was now expecting a more productive process and concrete
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outcomes at this session of the Committee, particularly, to have an international legally
binding instrument or instruments by the end of this decade. Indonesia reaffirmed the Asian
Group’s endorsement on the African Group proposal to hold inter-sessional expert meetings
on specific issues. It also acknowledged the proposal submitted by the African Group, which
considered the factual extractions under the ten issues on TK and TCEs as a main instrument
to expedite the establishment of a desired international legally binding instrument or
instruments. In this regard, the Group had presented “a way forward” which enabled a
converging of divergences among Members on the ten issues. Therefore, Indonesia recalled
the Jubilee Anniversary of the Asian-African Conference in Indonesia in 2005 where more
than 100 Heads of States/Governments had endorsed, through the Joint Ministerial Statement
of the New Asian-African Strategic Partnership Plan of Action, adopted in Jakarta, Indonesia
on April 20, 2005, on the importance of the protection of GR, TK and TCEs. They had
specifically stressed the need to take concrete and practical measures to maximize the benefits
arising from IP protection by advancing the protection of GR, TK and TCEs. Furthermore, in
June 2007, the Asian-African countries had already adopted the Bandung Declaration on the
Protection of GR, TK and TCEs. In line with the Declaration, the Asian-African countries
reiterated that there were urgent needs to take measures to prevent all forms of misuse,
distortion, and misappropriation of GR, TK and TCEs. The Asian-African countries also
wished to expedite the establishment of internationally legally binding instruments, including
sui generis mechanisms. Any issues relating to the gap analyses and the pertinent
amendments and additions thereof should be resolved during this session of the Committee.
It was also important not to disregard the ten issues on TK and TCEs, which had been
extracted since the eleventh session of the Committee in order to expedite the establishment
of a desired international legally binding instrument or instruments. Indonesia reaffirmed its
commitment to the efforts aimed at the establishment of an international legally binding
instrument or instruments in coping with the protection of GR, TK and TCEs as a whole.
Indonesia continued to support the mandate of the Committee that it might attain these
objectives.

20. The Delegation of China was pleased to see that with the active participation of and
contribution by Member States, WIPO had done a significant amount of work on the IP
protection of GR, TK and TCEs. It thanked the Secretariat for the meaningful gap analyses.
The Delegation was convinced that the documents would help Member States better
understand the mission and objectives of the Committee, and would become a good basis for
further in-depth discussions on the relevant issues. China had taken an active part in the
deliberations at all previous sessions of the Committee, and had contributed its own share of
efforts in advancing the process of such debates. It pledged its commitment to continuously
supporting the Committee in carrying out its work and to actively involving itself in the
deliberations on the relevant issues. China hoped that under the auspices of WIPO, and with
the concerted efforts of all Member States, a reasonable approach, acceptable to all parties,
could be found to the IP protection of GR, TK and TCEs, which would lead to concrete and
substantial results, so as to better address the concerns and needs of all countries, especially
those of developing ones.

21. The Delegation of Mexico expressed its support for the view that the Committee should
forge ahead with its work in line with the overall objective of ensuring effective protection for
traditional knowledge, traditional cultural expressions/expressions of folklore and genetic
resources. It was high time to take advantage of the impetus of this new mandate to initiate
substantive discussions and negotiations within the Committee. Both the issues and the
Committee itself had matured enough to initiate this process. This was reflected in particular
in the documents which had been circulated by WIPO and which contained agreements
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reached at the Committee’s previous meetings. Traditional knowledge, expressions of
folklore and genetic resources had to be protected effectively at both national and
international levels, taking into account the free, prior and informed consent of the holders of
such knowledge and resources. To achieve this objective, it was necessary to work
constructively by finding compromises and solutions and formulating proposals which
allowed a consensus to be reached on the adoption of international instruments in these areas.
The Committee should start building models for the creation of databases under the
conditions defined in this process. However, with regard to undisclosed knowledge, it was
important to create the necessary mechanisms to safeguard the integrity and confidentiality of
the information and to ensure that the disclosure of information between the authorities
responsible for granting intellectual property rights and those authorizing access to genetic
resources took place as part of systems which allowed the fair and equitable sharing of
benefits derived from genetic resources. Mexico urged the Committee’s Member States to
explore ways of achieving information exchange between such authorities with a view to
attaining the third objective of the Convention on Biological Diversity (CBD) concerning the
fair distribution of the benefits derived from access to genetic resources. The Government of
Mexico, mindful of the Committee’s mandate under which States had been asked to consult
their indigenous and local peoples and communities with a view to modifying or creating sui
generis systems for protecting both their traditional cultural expressions/expressions of
folklore and their traditional knowledge, had initiated the first phase of indigenous
consultation on these issues in Mexico. This had allowed the collection of first-hand
information on how the people who were consulted defined traditional knowledge, the
importance of such knowledge for them, who were the holders of such knowledge within the
peoples and communities, the condition that it was in, the threats that it faced, the ways in
which it was being preserved by the indigenous peoples and communities, and their opinion
on possible means of protecting it in international and national law. The Committee should
take advantage of and draw on the experiences and discussions of other bodies such as the
Ad-Hoc Open-Ended Inter-Sessional Working Group on Access and Benefit-Sharing and the
Ad Hoc Open-Ended Inter-Sessional Working Group on Article 8(j) and Related Provisions
of the CBD, UNDP, FAO, WHO, UNESCO, as well as the broad negotiation process that had
led to the adoption of the United Nations Declaration on the Rights of Indigenous Peoples,
which included in Article 31 the right of indigenous peoples to maintain, control, protect and
develop their cultural heritage, traditional knowledge and traditional cultural expressions,
among other aspects. Furthermore, it was important to continue listening to non-
governmental organizations, academic experts and indigenous organizations that worked in
areas relating to the Committee’s work, bearing in mind the United Nations Declaration on
the Rights of Indigenous Peoples. Mexico referred to the Palenque Charter, adopted during
the “Meeting of indigenous peoples convened to heal Mother Earth”, held in the city of
Palenque, Chiapas, Mexico, from March 10 to 13, 2008, which was a message from the
indigenous peoples of Canada, the United States and Mexico to the world at large, asking it to
look after the Earth’s natural resources and health for the sake of sharing such knowledge.

22. The Delegation of the Republic of Korea complimented the endeavors and
achievements of the Committee. Particularly, the gap analysis on TCEs suggested concrete
and tangible options that the Member States could consider. It would be an excellent
foundation for future discussion on TCEs. Measures for the protection of GR,TK and TCEs
should be in conformity with existing IP system. Otherwise, the protection of GR, TK and
TCEs might create conflicts with existing systems and result in numerous legal disputes.
Thorough analysis and discussion on the existing obligations, provisions and possibilities for
the protection of GR,TK and TCEs were inevitable and prerequisite to the possible
establishment of new norms for their protection. The Republic of Korea highlighted the
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importance of the policy considerations suggested in the gap analysis. The Committee should
discuss not only the interest of indigenous and other traditional communities but also other
policy considerations, such as preservation of the public domain and freedom of expression,
which had enormous implications to the intellectual and creative activities of all human
beings. More IP expert-based discussion would be helpful in exploring the possible options
for the protection of GR, TK and TCEs within the existing IP system and determining
whether new norms needed to be developed. The Committee could make substantial progress
in this regard.

23. The Delegation of South Africa supported the statement made by the Delegation of
Algeria, on behalf of the African Group. It should be accepted that the protection of
indigenous knowledge systems was a key objective for developing countries. Discussions in
the Committee had continued for almost eight years and although closer to achieving the
objective to protect its GR, TK and TCEs, the political will was still lacking. South Africa,
together with China, Brazil, India, Mexico and the G8, had established the Heiligendamm
Dialogue Process, where the question of protecting indigenous knowledge systems was a key
agenda item. An important principle underlying this dialogue was the recognition that it
would be difficult to continue justifying the economic value of IP protection to developing
countries unless they benefited materially from the system. At its recent WIPO General
Assembly in September 2008, the Director General had indicated his commitment to
development issues including the protection of GR, TK and TCEs. South Africa was indeed
encouraged by his words that it was time to move this process to concrete outcomes. South
Africa urged the newly elected Director General to guide the negotiations to a long awaited
internationally legally binding instrument(s). South Africa, together with the African Group
and other developing countries, continued to demonstrate within the WTO, CBD and other
international fora dealing with this issue, a consistent support for the negotiations on a legally
binding international framework. South Africa had participated in two inter-sessional
meetings of the African Union to define clear medium- and long-term strategies and related
activities on the future work beyond the thirteenth session of the Committee. The second of
the two inter-sessional meetings had been hosted by South Africa and held in July 2008 in
Durban where African experts had worked together to enhance the African Group document,
which was submitted to the Committee at its twelfth session. The document had been
circulated by the WIPO Secretariat as working document WIPO/GRTKF/IC/13/9 entitled
“African Group Proposal on the Protection of Traditional Knowledge, Traditional Cultural
Expressions and Genetic Resources”. The objective of the African Group document was to
consolidate the various documents, including the “factual extractions” and “gap analyses”
under the list of ten issues, which were still under discussion. It was within this context that
South Africa implored Member States to consider this document as a basis for further
discussions within the spirit of the mandate of the Committee as intended when first agreed
upon in 2002. The Secretariat’s gap analyses were thorough analyses of the challenges facing
the discussions in the Committee. The gap analyses, however, revealed a very wide range of
uncertainties. To make progress, consensus had to be achieved at the basic level, on concepts
and goals. It was for this reason, South Africa supported the proposed inter-sessional work as
highlighted by the WIPO Secretariat’s “gap analyses” and as proposed by the African Group
at the twelfth session of the Committee. In view of this proposal, South Africa was of the
position that expert groups be established to meet inter-sessionally to discuss certain issues, to
generate recommendations, which the Committee might agree on.

24. The Delegation of El Salvador supported the statement made by the Delegation of Cuba
on behalf of GRULAC. With the renewed mandate, the Committee would be continuing with
its very important work. At the February 2008 session, new and very positive ideas had
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emerged. Their purpose was to make the work of the Committee more flexible and help it to
move on to more specific stages. El Salvador supported the proposal made by the African
Group, because the purpose of that would also be to expedite the work being done by the
Committee. El Salvador emphasized the need for financing to be provided so that developing
country Members could participate fully in these very important discussions and negotiations.
Also experts and technical people dealing with these issues should have their participation
financed.

25. The Delegation of Chile supported the statement made by the Delegation of Cuba on
behalf of GRULAC. The gap analyses were an excellent distillation of what the Committee
had done in its previous twelve sessions. Chile supported inter-sessional work of the
Committee. The main objective of this meeting should be to agree on the terms of reference
and modalities for such work. That would be better than discussing details of the documents.
After all, the documents were going to be useful for the discussion to agree on the program.
At the previous session, Chile had emphasized equal time being made available for discussion
of each of the three topics. However, this should not be taken to mean that necessarily results
needed to be achieved on all the three issues, nor should it mean that the results achieved
should be achieved simultaneously. The issues should not be looked at as a package but each
issue on its merits. When subjects were brought together it was sometimes difficult to
separate them but doing so might be useful in this case. Chile was studying the proposal
made by the African Group, welcomed any fresh view on the work of the Committee and
would like some more detailed information on the proposal. Chile wished there to be a
communication with the working group that presumably would be made up of government
officials and thought that that was normal for any working group.

26. The Delegation of Canada associated itself with the statement made by the Delegation
of Germany on behalf of Group B. A federal election was taking place in Canada on October
14, 2008. As there were certain limitations placed on government activities during a general
election process, Canada had not been in a position to submit written comments on the gap
analyses on TK and TCEs nor on the list of options for pursuing the work on GR.
Nevertheless, Canada was looking forward to engaging with other Member States and
accredited observers at this session on all three pillars of the Committee’s mandate and was
considering sending written submissions on the aforementioned documents in the near future.
Canada welcomed, as mentioned by the newly-elected Director General in his acceptance
speech, the establishment of a Division in the Secretariat that would focus on the specific
contribution that IP and WIPO could make within the framework of collective action to
address global challenges. As the Committee tackled cross-cutting issues, this new Division
could be useful in increasing collaboration and exchange of information between WIPO and
other organizations also addressing GR, TK and TCEs but from different perspectives and
mandates, including the CBD, WTO, UNESCO and FAO. It was time for the Committee to
move the process to concrete outcomes. To that end, the Committee needed to focus the
debate and structure the discussions in a way that would better enable the Committee to make
tangible progress. It was time, at this session, to consider setting a critical path to advance the
work of the Committee on all three substantive items in a pragmatic and step-by-step manner.
Canada looked forward to engaging with all Member States and accredited observers during
this session.

27. The Delegation of Morocco said that the draft gap analyses would help the Committee
make substantive progress. WIPO should continue to work on getting these documents
translated into Arabic. Translation into Arabic was essential for Morocco to be able to work
properly and the gap analyses documents, in particular, needed to be translated into Arabic.
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Morocco supported the statement made by the Delegation of Algeria, on behalf of the African
Group. The African Group had been very active in the Committee. It had always taken
initiatives and put proposals on the table to help the Committee’s work move forward.
Morocco reiterated that it attached very particular and considerable importance to GR, TK
and TCEs. These things were important economically, culturally and financially and they had
an impact on the social economic and cultural development of local and indigenous
communities. They also had an impact on right holders. Since the beginning of the work in
the Committee a great deal had been done, but the Committee unfortunately had not managed
to reach any shared, common denominators. Quite a bit had been achieved and a great deal of
knowledge had been accumulated particularly with respect to GR, TK and TCEs. That was
welcomed, but now the Committee needed to move forward and come up with some real
tangible practical solutions. GR, TK and TCEs were subject to misappropriation, illicit use
and abuse. This proved that local and indigenous communities had to be involved in the work
being done in the Committee. If that situation were to be changed for the better, a better share
of the benefits, which stemmed from the use of such resources and knowledge, was needed.
National laws and legislations were sometimes inadequate. For this reason, an international
instrument was needed. The extension of the mandate of the Committee would and should
help to achieve this objective. Morocco appreciated the initiative taken to establish a
Voluntary Fund. Morocco assured its full support and cooperation. It would do all it could to
help to move the Committee’s work to fruitful results.

28. The Delegation of Guatemala supported the general statement made by the Delegation
of Cuba on behalf of GRULAC. The documents prepared by the WIPO Secretariat for this
session of the Committee gave a very clear and detailed picture of the discussions which had
been held thus far and the ideas which had been put on the table in the course of the
Committee’s work over the years. The documents constituted a major and important
foundation, which would enable the Committee to achieve specific results in the ongoing
discussions and negotiations. As the Director General had said, a specific tangible resource
would be the appropriate response to the phenomenon of globalization and its impact and
technological developments, which had exposed the special vulnerability of indigenous and
local communities, because they had led to the unfair and unjust appropriation and abuse of
their TCEs and TK. Guatemala was aware specific results had to be achieved. The
Committee had, as the mandate stipulated, to expedite the work. One way of doing that,
without sacrificing the quality of the work done, would be to have inter-sessional meetings.
Some countries had already put forward ideas in this respect and Guatemala supported those.
Another major contribution to improve and enhance the work of the Committee was the
establishment of the Voluntary Fund. Guatemala was grateful to those who had made
donations to the fund. There were some Guatemalan indigenous peoples representatives in
the Committee, for example, and both the Delegation and they trusted that their voice would
be heard now properly in the Committee. Guatemala was grateful for WIPO’s support to it
and, particularly, WIPO’s Creative Heritage Project which would be of great help in
establishing a cultural heritage registry in Guatemala taking IP issues into account. That
initiative would help to inform its society about these issues and help it to improve
recognition of and protection for TK and TCEs. Guatemala would be pleased to help move
the Committee towards rapid and tangible results.

29. The Delegation of Oman supported the statement of the Delegation of Pakistan on
behalf of the Asian Group. The Delegation reiterated the importance of developing an
international instrument which would serve to offer protection to GR, TK and TCEs. These
three resources constituted pillars of the economies of especially developing countries. The
gap analyses, in particular, would help to expedite the work being done in the Committee.
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Oman would like to now lay down the principles which it hoped would be the constituent
parts of an international instrument. Oman thanked the Director General for attaching such a
high level of importance to these three issues. In his acceptance speech as incoming Director
General, he had made a very good point that it was high time to make substantial, specific and
visible progress. It was rather regrettable that the documents for this session were not
translated into Arabic. That put Arabic speaking countries, including Oman, at a
disadvantage. In this regard, Oman supported the statement made by the Delegation of Egypt
and of Morocco.

30. The Delegation of the Islamic Republic of Iran supported the statement made by the
Delegation of Pakistan on behalf of the Asian Group and by the Delegation of Algeria on
behalf of the African Group. It was noteworthy to recall the Committee had done substantive
work on GR, TK and TCEs, which were of vital importance to many developing countries.
More concrete steps had been taken during the early sessions. However, progress was in
decline. Preparatory work had been done by the WIPO fact finding experts in 1998. But the
current goal was to reach an effective mechanism to protect the holder of GR, TK and TCEs
through a comprehensive and fully binding international instrument or instruments.

31. The Delegation of Sudan endorsed the statement made by the Delegation of Algeria on
behalf of the African Group and by the Delegation of Bangladesh on behalf of LDCs.
Importance was attached to providing legal protection for traditional creations as a means for
communities and holders of such creations to commercialize traditional products reflecting
their cultural identity, and maintaining TK systems for the benefit of all. Any use of TK for
industrial or commercial purposes should be subject to recognition of the role and
contribution of the holders of such knowledge. The WIPO fact-finding missions had
identified the needs and expectations of TK holders in terms of IP protection. Regional
consultations organized by WIPO had confirmed the need for an efficient international system
for the protection of TK. While lacking the technological basis, developing countries,
including LDCs, became increasingly aware of the valuable GR and TK they possessed, and
called for an IP system to protect and ensure fair sharing of such assets. Reference was made
to the opening speech of the Director General, in which he said that WIPO had undertaken a
long process of discussion and negotiation on the protection of indigenous and local
communities, and that he believed it was time to move the process to concrete outcomes that
would see WIPO embrace a broader base of constituents and a more universal mission. The
Delegation confirmed its full readiness to actively participate in the Committee with a view to
achieving such concrete outcomes.

32. The Delegation of Ecuador was committed to providing its cooperation and
collaboration to fulfill the objectives of the Committee. It supported the statement made by
the Delegation of Cuba, on behalf of GRULAC, and granted particular importance to the
work of the Committee with a view to developing a sui generis protection system for GR, TK
and TCEs. In the light of all this, Ecuador considered that great efforts had to be made to fill
the gaps that existed with regard to the elements that could be part of a binding international
regime. To this extent, Ecuador hoped that this possible tool would meet the hopes and
expectations of indigenous peoples in protecting their TK and TCEs. On September 28, 2008,
Ecuador had taken great steps towards achieving the aims. It had adopted a new constitution,
which enshrined significant achievements in the area of TK and TCEs. In this constitution,
Ecuador had used the elements developed by the Committee and also used the UN
Declaration on the Rights of Indigenous Peoples. The new constitution in Ecuador
established recognition by the State of the collective rights of indigenous and local
communities, and gave them the right to maintain, protect and develop their collective and
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ancestral knowledge and their science and technologies. The Delegation provided further
details on the constitution, as well as efforts that Ecuador was making to adopt a protection
framework for TK and TCEs through a direct consultation process with indigenous and local
communities. The results of these studies had been shared with the Secretariat of WIPO.
Ecuador highlighted the success of the Latin American workshop on GR, TK and IP, which
had taken place in Ecuador in July 2008 with the cooperation of WIPO. The outcome of this
seminar had been very useful in helping Ecuador to develop its legislation in the region in that
field.

33. The Delegation of Malaysia hoped that the gap analyses would be a useful parameter for
in-depth discussions by all Member States so that a conclusive international norm on GR, TK
and TCEs would materialize before the current mandate of the Committee came to an end.
Useful discussions had highlighted the Committee’s convergence and divergence on these
issues. Consensus had to be reached so as to facilitate some incremental development in the
work of the Committee. For this purpose, Malaysia supported the suggestion made by the
African Group that an inter-sessional session be held to expedite this deliberation for the
facilitation of a conclusive and definite outcome that would benefit all Member States.

34. The Delegation of Japan attached importance to the issues of GR, TK and TCEs. As far
as the issues of TCEs and TK were concerned, however, Japan was of the view that
discussions during this session should be deepened from a more fundamental point of view.
A common understanding of fundamental issues, such as targeted subjects or objects and
definition of terms, had yet to be shared among Member States. Therefore, steady
development of the discussions on those fundamental issues was indispensable. To deepen
the common understanding of those fundamental issues, Members had been discussing a list
of issues, and Japan had been actively taking part in these discussions. For this session, a new
approach of gap analyses had been proposed. These analyses were a significant process for
deepening understanding. However, some fundamental issues were not sufficiently addressed
in this analyses. Therefore, it was advisable that Members States should seek a common
understanding of the fundamental issues, even when the Committee adopted this new
approach at this session. In this context, Japan highly valued a constructive and steady
deliberation on the three issues, which were equally important to Japan. The Delegation,
therefore, requested that sufficient time be allocated to GR. Japan had been pointing out that
the issue of the misappropriation of GR should be dealt with from the following two aspects:
(1) erroneously granted patents, and (2) CBD compliance related to benefit-sharing and prior
informed consent. In this regard, with a view to preventing erroneously granted patents,
Japan had introduced a proposal for an one-click database, which was gaining more
understanding and interest from Member States. In the course of the discussion under agenda
item 10, Japan intended to touch upon its thoughts on a possible direction to develop such a
database. While issues relating to GR. TK and TCEs had been taken up in various fora, the
Delegation believed that WIPO, as a specialized UN agency in the field of IP, could take
advantage of its expertise and respond to various Members States’ expectations concerning
GR, TK and TCE issues, in accordance with its mandate. Japan continued to be committed to
constructively contribute to the discussions in this session.

35. The Delegation of the United States of America fully associated itself with the
statement made by the Delegation of Germany on behalf of Group B. This session of the
Committee, the first WIPO meeting under the tenure of the Director General, presented
important opportunities. In his acceptance speech at the General Assembly in September, the
Director General had drawn appropriate attention to the special vulnerabilities and great
contributions to human society of indigenous and traditional communities. The Director
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General had furthermore appropriately encouraged Members of the Committeee, at the
opening of the panel of indigenous and local communities, to seek common ground. In this
spirit, the United States had come prepared to engage constructively on the complex issues
before the Committee. At this session, the United States believed that the Committee was
well prepared to engage in the kind of sustained substantive discussion needed to find such
common ground, which the United States believed was a critical and necessary first step to
advancing the work of the Committee. At the Committee’s last session, Members States had
requested the Secretariat to prepare two working documents describing, respectively, the
existing obligations, provisions and possibilities, at the international level for the protection of
GR, TK and TCEs and to identify any gaps in the international framework and related
considerations and to describe options to address any identified gaps. The United States
believed that the resulting documents expertly prepared by the Secretariat were important
tools that would help facilitate the discussions, in particular, by cataloguing and describing
the various options the Secretariat had prepared the way for the Committee to make progress.
The United States also thanked the Secretariat for reissuing the list of options for continuing
the work on GR along with the useful factual update on international developments in this
area of the Committee’s work. As noted in the statement of Group B and interventions of
other delegations, the United States continued to believe that a rich, robust and balanced
discussion of all three issues under the Committee’s mandate was necessary to advance its
work. The United States looked forward to a full and productive week of discussions.

36. The Delegation of Nigeria stated that one obvious outcome from the gap analyses
prepared by the Secretariat for this session, was the urgent need to find a suitable mechanism
to address the growing exploitation of these resources to the economic and cultural detriment
of the holders. While appreciating the progress that had been made so far, particularly in the
areas of TCEs and TK, discussions should be progressed to the development of concrete
outcomes. While appreciating the many positive and constructive interventions made by
many delegations, the movement towards a consensus was still slow. Nigeria supported the
statement made by the Delegation of Algeria on behalf of the African Group. Nigeria wished
to see a legally binding instrument as a logical outcome of this process. As well captured in
document WIPO/GRTKF/IC/13/9, the best case scenario would be the development of a
legally binding international instrument for the protection of GR, TK and TCEs. However, in
the spirit of consensus building, Nigeria was prepared to engage positively in considering
other means of achieving the desired protection, including the possibility of having the three
issues considered separately without losing sight of the overarching issues. Nigeria supported
a holistic approach to the work, which would take cognizance of: the (i) revised objectives
and principles, which had been developed earlier in the course of the Committee’s work; (ii)
the comments received on the list of issues, which had been formulated by the Member States
at the tenth session; and, (iii) the outcome of the gap analyses, which were now before the
Committee. By far the most critical concern of the knowledge holders, which they had been
unwavering since the WIPO fact finding mission in 1998, was the need to provide them with
appropriate, effective and efficient mechanisms against unauthorized exploitation,
misappropriation and abuse of GR, TK and TCEs. Nigeria welcomed and supported the
proposal put forward by the African Group and believed that it presented a concise and
practical basis for advancing the work of the Committee. The Group had always
demonstrated that it was receptive to all shades of views and was prepared to proffer solutions
at every point. The Committee needed to move beyond mere identification of issues as it had
done with the list of issues and now with the gap analyses. The work of the Committee had
slowed down considerably since the eighth session and it was to the credit of Member States
that they had managed to keep the process going. However, it was time for the Committee to
make some real and measurable progress. As a commitment gesture, the African Group had



WIPO/GRTKF/IC/13/11
page 19

put forward proposals. Nigeria supported these proposals and joined other delegations in
urging the Committee to seriously consider the options, particularly, the possibility of using
expert groups in inter-sessionals to narrow the issues under consideration and accelerate the
work of the Committee. The clusters of issues, as proposed, were open to further discussions
and more constructive suggestions should help the Committee achieve the desired outcomes.
The Committee needed to be refocused. The proposals set out in document
WIPO/GRTKF/IC/13/10 were certainly a positive, constructive and achievable way to
structure the future work of the Committee and a practical step to ensure that the Committee
was able to report some outcomes to the next General Assembly. It should be noted that
various African countries and sub-regional organizations were exploring mechanisms for
dealing with the concerns of TCEs and TK holders. The role of the African Union in
complementing these efforts also confirmed the political will on the continent to find a
credible and effective protection for these holders. Any mechanism that did not effectively
address the concerns of knowledge holders and the gaps articulated in the gap analyses would
hardly be satisfactory. While supporting the separate but equal treatment of the three issues
on the agenda, Nigeria hoped that enough time would be available for quality discussions on
the future work of the Committee so as to avoid the pressures that always seemed to come
upon delegations at the end of every session. The discussions at this session should primarily
focus on concrete outcomes.

37. The Delegation of Brazil stated that GR, TK and TCEs were highly important for
developing countries, and in particular, for the countries in Latin America and the Caribbean
region. The General Assembly had renewed the mandate of the Committee in 2008 and had
requested that Member States search for greater coherence and convergence on their views.
The Director General, when he had accepted his mandate, had highlighted the need to search
for tangible results and therefore the need for the Committee to look for common ground.
Brazil agreed with this objective and knew that this was a huge challenge for the Committee.
Brazil considered that the documents that had been distributed for this session were a strong
foundation for the Committee to carry out this task. The Committee needed to look for
progress on different issues for achieving substantive results. In other words, the debate
needed to be balanced and given the progress that had been made in each of these different
fields, the Committee should give a detailed look to the terms of reference of the suggested
inter-sessional mechanism in order for the activities carried out to be as effective as possible.
These terms of reference needed to be clear with regards to the activities assigned to the
Secretariat and the modalities needed to be decided on so that additional resources were
provided to all delegations.

38. The Delegation of Switzerland associated itself with the statement made by the
Delegation of Germany on behalf of Group B. Switzerland had always maintained that these
issues should be addressed by competent international fora, such as the Committee. All three
items on the agenda of the Committee were on an equal footing. These three items should
thus all receive the proper attention they deserved. It was important that the Committee
continued to collaborate with other relevant international fora, including the CBD, FAO,
WTO and UPOV, and provide substantive and substantial input to the work in these fora.
Additionally, each of these fora worked within its mandate and legal and technical
competence. The two gap analyses on TK and TCEs were of value for the Committee’s
discussions.

39. The Delegation of Norway associated itself with the statement made by the Delegation
of Germany on behalf of Group B and reiterated its support and willingness to make
substantial headway in achieving tangible resources in whatever form results could be
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achieved. A traditional Norse expression that was appropriate to the work of the Committee
was “one should not let the best stand in the way of the good”.

40. The Delegation of New Zealand noted that the work of the Committee had intensified as
it delved more deeply into the substantive issues that had been raised by the Member States
and accredited observers. The draft gap analyses on the protection of TK and TCEs were
useful in defining the policy issues that existed at the interface between existing IP laws and
the protection of TK and TCEs; and in identifying potential options. New Zealand would
refer to the draft gap analyses in oral interventions and wished to submit written comments
shortly after this session. Further steps would now be required, in light of the gaps and issues
that had been identified, to determine a process through which the Committee could prioritize
and focus its work in a constructive manner that would provide clarity and assist the
Committee in assessing if, and where, there was convergence of views. New Zealand
reiterated the importance to assess progress and reach consensus as the Committee continued
in-depth analysis and consideration on the issues. It was apparent that, given the scope of the
issues that had been identified and defined, and the volume of the documents currently in
discussion, the Committee now needed to determine priorities and establish a structure for
future work. This should be based on the policy gaps, priorities, and concerns that had been
identified to date by Member States and accredited observers. New Zealand welcomed efforts
by the Committee to establish processes and other possible initiatives, whether they be
inter-sessional or in the course of the sessions, to continue to build on the progress achieved
so far on the technical work of the Committee on the three substantive agenda items, in a
balanced, structured and focused manner. New Zealand continued to support consideration of
the range of options that had been identified and/or proposed and it also supported a “from the
ground up” approach to the policy analysis and development that was required. This involved
the development of a series of options, which could be tested and adapted to national and
local circumstances, cognizant of the needs and priorities of indigenous and local
communities. Some Member States and accredited observers had expressed a sense of
urgency regarding the need to foster more respectful and equitable practices by users of TK
and TCEs beyond their cultural context. This objective was important and required initiatives
to guide and encourage users of TK and TCEs to adopt more respectful and equitable
behaviors. New Zealand’s experience indicated that a good number of businesses, designers,
and artists, who wished to use TK and TCEs, whether it be to promote their business, to
innovate, or to incorporate them in their own artistic and literary works, wanted to do the right
thing. Very often they were aware that there were sensitivities and issues to consider. They
often did not know what those sensitivities and considerations were, or which process to
undertake to seek advice and authorization from the indigenous and local communities. New
Zealand reiterated that it was also open to exploring the development of guidelines,
recommendations, and best practices, along the same lines as the recommendations for
recognition of TK in the patent system (document WIPO/GRTKF/IC/13/7) that had been
developed for patent offices. These types of initiatives were useful as part of a robust policy
development process and could actively encourage change in stakeholder behaviors, when
such changes were needed in order to achieve identified policy objectives. New Zealand
would find similarly useful guidelines and process maps for policy makers who were
committed to developing measures to address issues associated with the protection of TK and
TCEs at the local, national and regional levels. For example, based on the Pacific Regional
Framework, Ms Anne Haira had constructed a set of guidelines and a road map for policy
developers in the Pacific region. These had been published in November 2006 and promoted
by the Secretariat of the Pacific Community and subsequently by the Pacific Island Forum
Secretariat that had now taken up this area of work. Tools such as these could assist in
addressing the need for capacity-building at the local, national and regional levels that had
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also been expressed by a number of Member States and accredited observers. Guidelines,
recommendations, and best practices could be agreed upon by Member States and promoted
both internationally by WIPO and domestically by Member States. New Zealand welcomed
comments from Member States and accredited observers on whether and how these potential
options could fit within the future work program of the Committee. There had been mention
by the Director General of the proposal by several Member States of the potential creation of
working groups or some sort of inter-sessional bodies. Perhaps these could be assigned the
task of developing these tools. New Zealand looked forward to this week’s discussions and
anticipated progress in achieving effective resolution of these important issues.

41. The Delegation of Kenya associated itself with the statement made by Delegation of
Algeria on behalf of the African Group and fully supported the proposals expressed therein.
Kenya had hoped that the work of Committee would lead to an international legally binding
instrument, something that developing countries had consistently sought after. Kenya also
saw this instrument as an important milestone towards addressing the needs, desires and
expectations of its local and indigenous communities. Kenya was making good progress in
the development of policies and laws for the protection, management and regulation of GR,
TK and TCEs. Such policies and laws afforded protection from misappropriation of these
resources with the result that its people would reap benefits from the commercialization of
products derived there from. The guiding principles and policy objectives developed by the
Committee had been of great use in providing guidance during its policy formulation process.
The Committee had come a long way in discussions but tangible results had been evasive.
Kenya therefore urged Member States to work expeditiously towards a favorable conclusion
of the issues before it. The outcome of these discussions would impact on the livelihood of a
vast number of people, particularly, in developing countries. Kenya noted the importance the
Director General attached to the work of the Committee and expressed confidence in his
ability to steer the process forward.

42. The Delegation of Zimbabwe fully endorsed the statement made by the Delegation of
Algeria on behalf of the African Group. Its statement reflected the aspirations and desires of
Zimbabwe and the African Group at large. Since 2003, Zimbabwe witnessed with agony the
slow pace in the negotiation and conclusion of this process. In an attempt to speed up the
process, after consultations, both in Switzerland and Durban, the African Group had tabled a
proposal which should merit the consideration of its partners. Zimbabwe stood ready to work
in improving it. Zimbabwe had listened to statements of the various regional groups and
countries and was pleased to note that there was a growing consensus on the need to address
the three elements. Whilst there might be divergence on the modalities to achieve this, this
should not, in any way, stop the progress for reaching a successful outcome. African
countries remained marginalized in numerous areas, be it trade, economics, social, politics
and even on IP issues. In this regard, Zimbabwe fully supported the proposal for the creation
of a legally binding instrument to protect the small countries from continuous exploitation of
their indigenous GR, TK and TCEs. It was no secret that people in Africa had been and
would continue to be victim of misappropriation and piracy of their indigenous GR, TK and
TCEs. A number of countries had put in place legislations to protect their indigenous
knowledge. Their efforts would be put to waste if these instruments were not augmented by
an international legally binding instrument. Zimbabwe noted that the creation of such
instrument was not an end in itself, but would go a long way in ameliorating its plights. The
issue of TK and GR was not only an issue of preserving its GR, TK and TCEs, but also had a
development dimension for the benefit of its indigenous and local peoples. The African
Group proposal presented the most pragmatic approach for resolving this issue if all were
serious in finding a solution during this session. As was said by the Director General, it was
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now time to come up with tangible results. Those in the legal circles would tell us that justice
delayed was justice denied. A further delay in this process was denying African countries
their right to fully benefit, either financially or non-financially, from the exploitation of
indigenous GR, TK and TCEs. Zimbabwe therefore called upon the Committee to treat this
matter with the urgency it deserved.

43. The Delegation of Trinidad and Tobago associated itself with the statement made by the
Delegation of Cuba on behalf of GRULAC. The work of the Committee was very important
to Trinidad and Tobago as a developing country in the Caribbean and more importantly, a
country that was rich in traditional medicines, practices and customs. The Delegation looked
forward to discussions on proposals that addressed the misappropriation of GR, TK and
TCEs, particularly, in the context of the patent system. Trinidad and Tobago was keen on the
protection and preservation of TK for the self-sustenance of the relevant communities and the
benefit of current and future generations. The Delegation looked forward to a productive
week of discussions on the three agenda items and ultimately, the development of a treaty.

44. The Delegation of Zambia stated that the documents before the Committee were of
exceptional quality. They might not highlight all the weaknesses, but they were a good basis
to move forward. The focus should be on the way forward. By now, there should be an area
of common ground. Firstly, there was a problem and, secondly, it was an international
problem. In view of this, Zambia fully supported the position advanced by the Delegation of
Algeria on behalf of the African Group that an internationally legally binding instrument was
needed. The Delegation did not see how national legislation could resolve an international
problem. To attempt to respond to the issues raised by some delegations, no one was saying it
would be easy to come up with an agreement. But this should not stop the Member States.
Further, as regarded concerns that the agreement might not solve everything, Zambia doubted
whether there was any agreement in the world on a particular subject that addressed
everything on that subject. The mere constitution of the Committee was an acknowledgement
of the transnational nature of the problem. Therefore, to resort to the domestic legislation
would throw into question the need for existence of the Committee in spite of the challenges.

45. The representative of the African Union Commission thanked the WIPO Secretariat,
especially the Africa Bureau and the WIPO experts responsible for traditional knowledge and
traditional cultural expressions for the support given to the African Group and to the African
Union in connection with the workshop held the previous June aimed at strengthening the
capacities of its experts and defining its approach in preparation for the work of this
Committee. The African Union reaffirmed the importance of the issue of genetic resources,
traditional knowledge and expressions of folklore and expressed support for the statement
made by Algeria on behalf of the African Group. The African Union remained convinced that
WIPO’s welcome initiative to launch a debate on international policy and the development of
legal instruments and practical mechanisms for the protection of traditional knowledge and
traditional cultural expressions against their misappropriation and misuse as well as the
aspects of intellectual property relating to access and the sharing of benefits arising from the
use of genetic resources should be implemented rapidly in order to meet the expectations of
African communities. Unchecked piracy threatened the promotion, creation and distribution
of local cultural products in all countries of the world. Thus, concerted efforts were urgently
required to encourage creativity and promote protection for works of the mind. The African
Union urged the Committee to focus effectively on the substance and work together to find a
consensus on substantive issues with a view to adopting relevant instruments offering better
protection for traditional knowledge and expressions of folklore. The documents produced
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and submitted by the African Group contributed to the perception and the implementation of
the process within the Committee and the responses of the African Group to the ten issues
indicated the path to follow for a successful outcome of the Committee’s work with regard to
traditional knowledge and folklore. As to genetic resources, the African Group’s document
formed a good basis for continuing the work within the Committee. The African Union urged
members to support these proposals which could constitute an innovative, consensus-based
approach which met the requirements of all stakeholders. The significant progress made by
the African Intellectual Property Organization (OAPI) and the African Regional Intellectual
Property Organization (ARIPO) could serve as examples. It was worth recalling that these
two African regional intellectual property organizations had adopted legal instruments to
protect expressions of folklore in their member countries. This notable progress should be
encouraged and congratulated. The African Union welcomed the commitment made by the
new Director General not to spare any effort to respond to the aspirations of the African
Group and African populations concerning issues relating to the protection of intellectual
property rights for the equitable sharing of genetic resources and increased protection for
traditional knowledge and traditional cultural expressions. While assuring him of its support,
the African Union urged WIPO Members to assist the new Director General in achieving this
noble and vital objective for Africa. The continent had enormous potential in terms of
biodiversity and a rich culture due to its centuries-old traditions. Where they had been
codified, these traditions had demonstrated their real value for humanity, in particular for
medicines and healing. Rational exploitation of all these resources and knowledge would
considerably support development efforts in the continent and also the achievement of the
Millennium Development Goals.

46. The representative of the Food and Agriculture Organization (FAO), speaking, also on
behalf of the Secretariat of the FAO International Treaty on Plant Genetic Resources for Food
and Agriculture updated the Committee on recent developments and future activities of
FAO’s Commission on Genetic Resources for Food and Agriculture and on recent
developments in the implementation of the International Treaty. The known genetic material
in the global gene pool, which had been created through the Multilateral System (MLS) had
just crossed one million accessions of plant genetic material. International, regional and
national gene banks and Contracting Parties had specifically notified the Treaty Secretariat of
this material as being included in the System, whereas in addition more material was already
included in the System, by virtue of Article 11, of which the Secretariat did not yet have
specific data or notifications. Developments in the implementation of the International Treaty
since the last meeting of the Committee had been highly positive. This concerned progress
with both pillars of the International Treaty, namely the MLS of ABS, with its SMTA, and the
Funding Strategy of the Treaty. As announced at the last session of the Committee, a form
letter for the notification of genetic material, that was included in the MLS, had been issued
and Contracting Parties had now begun to notify the Treaty of material within their
jurisdiction that was included in the MLS by virtue of Article 11 of the Treaty. An increasing
number of Contracting Parties had now begun to notify material. For example, Germany had
just notified 108,000 accessions of plant genetic material, which were included in the MLS.
Namibia, the Netherlands and Zambia had also notified accessions. The second development
in the Treaty’s MLS concerned SMTA operations. At the present time, there were more than
600 transfers under SMTAs every single day within the System. As was the case with
notification of included material, these were only those transfers of which the Secretariat was
informed and in reality there were far more transfers taking place worldwide under SMTAs.
As regarded the interfaces between these operations of the MLS and IP information systems,
the Treaty Secretariat acknowledged the Symposium on Public Policy and Patent
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Landscaping in the Life Sciences, held on April 7 and 8, 2008, on which WIPO and FAO
cooperated, pursuant to a request of the Commission on Genetic Resources for Food and
Agriculture, and subsequently a request from the Interim Committee of the International
Treaty. The Symposium included a preliminary technical consultation on patent landscapes
commissioned by FAO and WIPO, for close expert review, and a full peer review of the
WIPO-FAO patent landscapes and review of future directions in using patent information
mechanisms for policy makers in relation to plant GR. FAO acknowledged the draft patent
landscapes, which WIPO had produced for the second Interim Committee of the Treaty and
which the Interim Committee of the Treaty had found of significant use to the agricultural
community. Consequently, WIPO might wish to provide a report to the Governing Body and
consider the possibility of presenting such outcomes at the Third session of the Governing
Body. The second pillar of the International Treaty was its Funding Strategy, which was
implemented through a multi-tracked strategy and from multiple sources, and which included
a Benefit-sharing Trust Fund. The Treaty Secretariat had informed the Committee at its last
session of an initiative by Mr. Terje Riis-Johansen, the Minister of Agriculture and Food of
Norway, that Norway would make an annual contribution to the Benefit-sharing Fund of the
Treaty equal to 0.1 percent of the value of all seeds that are sold in the Nordic country. It
appeared that other Contracting Parties were currently equally considering to make
contributions to the Benefit-sharing Trust Fund, and if it was so decided, the Funding Strategy
of the Treaty might become operational in the near future. These recent developments
indicated that the ABS mechanism of the Treaty was working and working well. For the first
time, international access to GR and benefit-sharing thereof were being implemented in a
transparent and integrated system from the level of international public law down to the level
of individual transfers of genetic material and to the sharing of individual benefits resulting
from individual products resulting from the use of GR. In further advancing the
implementation of the Treaty, the Treaty Secretariat looked forward to continue the existing
collaboration with the Committee in the future. The FAO Commission on Genetic Resources
for Food and Agriculture was currently the only intergovernmental body specifically dealing
with (1) the conservation and sustainable utilization of all GR for food and agriculture, as well
as (2) the fair and equitable benefit-sharing derived from the use of GR for food and
agriculture, for present and future generations. FAO had reported, at the last session of the
Committtee (1) on the outcome of the Commission’s eleventh regular session in 2007, (2) on
first steps taken in the implementation of its new Multi-year Program of Work, in particular,
with regard to ABS for GR for food and agriculture, and (3) on the outcomes of the
International Technical Conference on Animal Genetic Resources for Food and Agriculture,
held in September of last year: i.e. the Global Plan of Action for Animal Genetic Resources
and the Interlaken Declaration. In the follow-up to these events, FAO was currently exploring
the role of food and agriculture in existing ABS arrangements and policies, including in
existing national laws and international policy processes. In addition, FAO was in the process
of commissioning studies on the use and international exchange patterns in the field of GR for
food and agriculture. These studies, which should become available during the first half of
2009, would hopefully inform the general debate and, in particular, the Commission’s
consideration of policies and arrangements for ABS for GR for food and agriculture,
scheduled for the Commission’s next Regular Session, which would be held from October 19
to 23, 2009. The Global Plan of Action for Animal Genetic Resources stated: “The historic
contribution of indigenous and local communities to animal genetic diversity, and the
knowledge systems that manage these resources, need to be recognized, and their continuity
supported.” The FAO Conference when endorsing the Global Plan of Action had stressed this
important role of indigenous small-scale livestock keepers, particularly, in developing
countries, as custodians of most of the world’s animal GR for food and agriculture. It had
explicitly requested the Commission on Genetic Resources for Food and Agriculture to
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address this issue in a report on the implementation of the Global Plan of Action to the 2009
session of the FAO Conference. The report would first be reviewed at the fifth session of the
Commission’s Intergovernmental Technical Working Group on Animal Genetic Resources in
January 2009 before being submitted to the FAO Conference. In the Committee, in the FAO
Commission on Genetic Resources for Food and Agriculture, and in other related processes,
such as the Ad Hoc Open-ended Working Group on Access and Benefit-sharing established
under the CBD, the issues of ABS and IP were debated in the context of slightly different
objectives, social and economic backgrounds. It was, of course, important that policies and
instruments resulting from these processes were compatible and coherent. However, for the
FAO, it was of utmost importance that they took into account the need to use as widely and
wisely as possible GR for food and agriculture. Continued and sustainable utilization of GR
for food and agriculture and also their continued exchange were fundamental to the
conservation and improved use of these resources, to the preservation of genetic diversity and,
thus, essential for long-term food security.

47. The representative of United Nations Conference on Trade and Development
(UNCTAD) had commissioned some research which explored elements of an international
regime for the recognition of national regulations on access to GR and TK. The purpose of
such a regime would be to provide remedial measures in cases where misappropriation (with
or without commercial intent) of GR and associated TK had been determined by the
competent authority in the country where the resources or knowledge were accessed. The
main features of the proposed international regime were as follows: a) it was essentially
based on the broadly accepted notion of comity under international law and no extraterritorial
application of a foreign law was provided for; b) it would be applicable to a signatory party
when a patent involving claims over genetic materials and associated TK accessed in another
signatory party had been applied for or granted; c) it would require a party to recognize a
final determination made by a competent authority of the party where such resources and
knowledge had been accessed in violation of the national law; d) there would be no
requirement of substantive harmonization of national access or patent law; signatories would
preserve latitude to design and implement their own legal approaches and regimes, in the
framework of the international treaties on the matter; e) the proposed regime could be based
on an independent international convention or a protocol to an existing one, such as the CBD.
This paper, in sum, intended to make a contribution to the solution of an outstanding problem
in the international arena: the misappropriation of GR and their associated TK. The proposed
international regime would support, through a simple mechanism, the implementation of
national measures adopted to curb such misappropriation, while respecting the sovereign
rights of States over GR and the territoriality of patents.

48. The representative of the United Nations University (UNU) stated that its mandate was
to undertake research and training on emerging issues for the UN system. An important focus
of its work related to indigenous and local communities and thus the work of the Committee
was of great interest to UNU. It had been working on a number of specific initiatives that
complemented the work of the Committee. This included work on registries of TK,
promoting research into the role of customary law in the protection of TK and more recently,
work towards compiling an annotated collection of TK protocols. A development, at this
moment, was the establishment of a UNU research center on TK on which UNU had reported
at the ninth session and now reported on subsequent developments. Key aims of the UNU TK
center were to support and promote indigenous leadership at the international level and
provide a focal point for promoting research and training on issues regarding the retention,
maintenance and promotion of TK. The center would support and strengthen research on TK,
work on practical ways to address the threats to TK and could provide an additional platform
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for indigenous people to provide their views to the UN processes, including WIPO. To
demonstrate the types of contributions a UNU center could make, it had initiated a number of
pilot activities. These activities, among other things, explored the links between TK and
climate change, TK and water management, TK and marine management, and TK and
international policy-making. These pilot activities were taking place in Australia, the Pacific,
Asia and in key international arenas, such as the UN General Assembly. Details about UNU’s
activities could be found at www.unutki.org. As a result of these consultations, UNU had
decided to explore the feasibility of establishing a decentralized institute that would be hosted
at the Charles Darwin University, in Darwin, Australia. UNU was also exploring the
possibility of additional nodes for this center in several neighboring developing countries.
UNU had already received generous support from State and territory governments in
Australia and was currently discussing with the Australian Federal Government over its
political, legal and financial support and looked forward to a successful outcome of these
discussions. UNU acknowledged the support and interest of all those who had contributed to
its work so far on this initiative.

49. The representative of the Ethio-Africa Diaspora Union Millenium Council (EADUMC),
provided brief background information on its organization and the Rastafari community in
Jamaica. Over the years, Rastafari TCEs had been used by artists, the popular music and
cultural tourism industries, which often caused moral and economic harm to the Rastafari
community as they survived on their music, arts and handicrafts. The EADUMC supported
the Committee in its efforts to finding solutions against the misappropriation of traditional
cultures. It furthermore supported the African Group proposal to have inter-sessional
meetings and believed that this process should lead to the development of a legally binding
international instrument for the protection of GR, TK and TCEs. Lastly, it thanked the
Secretariat for the gap analyses documents, which was considered timely.

50. The representative of the Arts Law Centre of Australia hoped there was a new and
productive phase of the discussions leading to concrete products for the next Committee
review by the WIPO General Assembly. The representative valued the Director General’s
support and leadership in the Committee and wished him the best in his new position.

51. The representative of Tupaj Amaru stressed that the Committee, which had been
established more than eight years previously by a decision of the WIPO General Assembly
with the mandate of drawing up a binding international instrument or instruments, had
unfortunately not made any tangible progress because of the excessively large number of
economic and political interests on the part of Member States. The representative said that the
mandate or work of the Committee had an international dimension to draft standards,
instruments and agreements on the protection of traditional knowledge, genetic resources and
traditional cultural expressions. After eight years of consultation, general debate and
rhetorical statements, the Member States should not continue to postpone the drafting of an
international instrument or treaty that was coherent, precise and in line with international law.
Over the years, there had been a confrontation between two groups: the countries from the
North, which advocated simple and non-binding recommendations or guidelines and which
had stalled the Committee’s work, and the developing countries from the South, which held
that there was an urgent need to draw up and adopt an international legal framework. The
Western countries had supported Germany on behalf of Group B. In a globalized world that
was in a permanent state of crisis, there was a need more than ever for an international legal
framework containing a coherent, universal definition of traditional knowledge that was
acceptable to the international community, as well as enforcement mechanisms designed to
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give legal protection to indigenous peoples and communities, especially for intangible, sacred
and secret traditional knowledge. Defining and harmonizing concepts and terms related not
only with the preservation of cultural and biological diversity but also with political, ethical
and legal issues in the areas of food and agriculture (GMOs), biological diversity and the
environment, the use and misuse of the human genome (set of chromosomes making up a
cell), innovation and regulation in the field of biotechnology, human rights and neo-liberal
policies within sustainable development, was an essential part of the political will of States to
create a means of legal support for the new international economic order. At a time when
bioprospecting and biopiracy were assuming dramatic proportions in the plundering and
misuse of traditional knowledge, it was disappointing to see the systematic opposition of rich
countries to the harmonization and adoption of legal protection standards and their incoherent
policies that continually asked for more time and greater flexibility so that their
pharmaceutical and agro-industrial companies could carry on plundering the genetic heritage
and traditional knowledge of ancestral peoples whose survival was in danger. The double
standards of such policies revealed the lack of political will in the fight against biopiracy and
organized crime at the national and international levels. It also revealed that intellectual
property law was a western concept that left out indigenous rights and, through its nature and
scope, did not recognize traditional knowledge holders as subjects of law and did not aim to
protect the cultural heritage of ancestral civilizations, except as merchandise. The aim of
establishing a guide for cataloguing traditional knowledge and genetic and biological
resources would be open to real risks without the free and prior consent of aboriginal peoples
and it would be impossible to translate the content of such a guide into the hundreds of
indigenous languages. Cataloguing traditional knowledge and genetic resources, as proposed
by many of the delegations, and putting such knowledge and resources in the public domain
would violate the confidential nature of many of the intangible, sacred and secret elements of
this living heritage that was passed down through the generations and which was made up of
the memory of ancestors. Furthermore, putting indigenous knowledge into the public domain
would accentuate the deterioration of cultural values, the misappropriation and misuse of the
cultural values of indigenous communities by multinational companies, and consequently the
destruction of the indigenous identity.

52. The representative of the Norwegian Council for Traditional Folk Music had studied the
WIPO fact-finding missions report and noticed that the western cultures were not included in
the report. It conveyed its fear that the western world might be seen as not having any TK or
TCEs worth protecting. The European countrysides and the diaspora communities living in
the cities still had valuable TCEs and these TCEs were faced with losing their visibility. The
representative was therefore concerned whether European TCE holders had sufficient voice to
be heard as many of them supported the view of the indigenous and local communities from
other parts of the world.

53. The representative of the L’Auravetl’an Information and Education Network of
Indigenous Peoples (LIENIP) called for the materials and documents of the Committee to be
translated into Russian. It furthermore felt that the community-based organizations and
government representatives in the Committee should work more closely together on the issues
and be able to share knowledge. As indigenous peoples were prepared to pass their
knowledge on from generation to generation, it was of the view that the Committee should
develop mechanisms to ensure that the knowledge was transmitted in full respect with the
respective indigenous community and in accordance to their customary laws. Indigenous
peoples aimed to be on equal footing so that they could transmit their knowledge in an
undistorted way for, not only, their own future economic benefit, but also, the environmental
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and sustainable development of all civilizations. The indigenous peoples of the Altai
Republic had enough experience and wisdom to manage their natural resources, which should
not be used purely for economic purposes. Any accruing economic benefits could help the
peoples to survive as a civilization and sustain their cultures and knowledge for the next
generation. The Committee should therefore not be about giving some kind of benefits or
advantages to indigenous peoples, but should rather focus on assisting indigenous peoples to
transmit their knowledge in its full and undistorted form to future generations for the
sustainability of their cultures and the peoples as the bearers of their cultures.

54. The representative of the Centrao de Culturas Indias del Perú (CHIRAPAC) provided a
brief background information on its organization, which was established to ensure the
transmission of the cultural heritage and knowledge of its peoples, as these were not being
transmitted in the traditional way. Indigenous peoples considered it fundamental to be
recognized as the creators and depositories of their various forms of cultural expressions and
knowledge so that they could economically benefit from their creations and thereby improve
their living conditions. Although progress was being made in this regard, many indigenous
peoples still did not have access to information or documents, such as the gap analyses. The
representative therefore believed that there was a need for an international legal protection
system to ensure the use of and access to information and knowledge. There was also a need
for an educational system that reflected the relationship between the pre-colonial generation
and the new generation as many schoolbooks in many Latin American countries did not
provide such information, which consequently led to the lack of pride and self-esteem among
the indigenous peoples. The representative urged the Committee to find solutions to these
challenges facing indigenous peoples.

55. The representative of the the Ibero-Latin American Federation of Performers (FILAIE)
thought that the gap analysis documents outlined the various existing legal systems and
provided for possible ways to granting effective protection to indigenous communities. The
representative now wished to see the political will for developing such an instrument of
protection. It referred to the WPPT, which protected the rights of performers of EoF. It
therefore believed that folklore belonged to the same category as a literary or artistic work and
required protection. As there were still many gaps, the representative supported the
development of a binding international instrument that could respond to the global problem of
misappropriation of indigenous people’s works and be sufficiently flexible in its national
implementation. The representative was hopeful that a protection would come into effect
soon.

56. The representative of CIEL reminded the Committee of the importance to find solutions
against the cross border misappropriation problem of GR, TK and TCEs. It was of the view
that there were many documents already available and studies carried out by WIPO, the
UNPFII, CDB, WTO and in many academic settings. Any Member State wishing to establish
a national system of protection for GR, TK and TCEs could make use of these materials. In
addition, the UN Declaration on the Rights of Indigenous Peoples clearly indicated that States
should ensure that indigenous peoples’ rights to their TK were protected at the national level.
The Committee would therefore not need to replicate this work, but simply seek to
complement it. Countries and communities could already use the IP system to protect certain
elements of their TK. The mandate of the Committee focused on the international dimension.
Nevertheless, the Committee was trying to solve issues related to: A) a national system of
protection for GR, TK and TCEs that had (1) defined the subject matter, (2) defined the
beneficiaries, and (3) a national definition of misappropriation that included prior informed
consent; B) a taking of GR, TK and TCEs by a foreign national or legal person across an
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international boundary without the consent of the holder and/or a contract. How would it be
possible to ensure the discovery of such a taking, when the foreign misappropriator had
crossed the international boundary? What information and mechanisms would be available to
notify the relevant bodies of the different countries? How could holders from a country that
provided protection enforce their rights in the country of residence/citizenship of the foreign
natural or legal person? At present, there were no existing international rules that addressed
this issue. The gap analysis documents were a useful addition to the pool of information and
clearly laid out this problem. There already existed a strong and broadly supported proposal
in the WTO TRIPs Council to amend the TRIPS Agreement to deal with misappropriation of
GR and associated TK through the patent system. The Committee therefore needed to find a
solution to address the broader misappropriation of GR, TK and TCEs through other
mechanisms. CIEL believed that it was now time for the Committee to engage in the
substance of the issues and supported, in principle, the African Group proposal
(WIPO/GRTKF/IC/13/9) as it encompassed the key elements expressed by the Committee
while outlining the areas of convergence and divergence. The representative noted the
element of the proposal related tothe participation of indigenous experts, to be nominated by
the WIPO Indigenous Caucus. It therefore asked Member States to provide financial support
to ensure the participation of indigenous and local community experts, through the Voluntary
Fund or the regular P&B. The representative looked forward to concrete actions that reflected
Member States’ avowals of willingness to move the mandate of the Committee forward and
stand ready to provide information and assistance.

57. The representative of Tin-Hinane provided a brief background information on her
organization and explained that, in the Sahel region of Africa, their medicinal, artistic and
environmental traditions had been marginalized. The representative supported the
establishment of appropriate legal instruments as well as the African Group proposal. She
was however concerned about the perception African countries had on the indigenous
communities in Africa. As the UN Declaration on the Rights of Indigenous Peoples had been
adopted by the African Commission of Human Rights Committee, the representative wished
to engage in discussions on these various issues with the African Group.

58. The representative of the Secretariat of the Convention of Biological Diversity (CBD)
provided an update of ongoing activities under the framework of the CBD. The ninth meeting
of the COP was held in Bonn, Germany, in May 2008, in which, a major effort was made to
achieve the target for significantly reducingthe current rate of biodiversity loss by 2010,
adopted by Heads of States at the World Summit on Sustainable Development in 2002. In
particular, the finalization of the negotiations on the international regime on benefit sharing
and access to GR for its adoption in October 2010 would be a major contribution to the full
and effective implementation of the CBD and its three objectives. Developments in this
regard would also be of particular importance to the Committee as well as those related to TK
and technology transfer. With respect to benefit sharing and access to GR, the COP-9
Decision on ABS established a roadmap, in which three meetings of the Working Group on
ABS, as the negotiating body of the international regime, would be held during the next
biennium, for the finalization of the international regime by COP 10. The seventh meeting of
the Working Group would be held in Paris, France, from April 2 to 8, 2009, whereas, the
eighth meeting would be held at a venue to be confirmed, from November 9 to 15, 2008,
coinciding with the sixth meeting of the Working Group on Article 8(j), and the ninth meeting
would be held from March 18 to 24, 2009. Each meeting of the Working Group on ABS
would consist of two days of informal consultations followed by seven consecutive working
days. In addition, it was decided that three meetings of legal and technical experts would be
held to inform the negotiation process on key substantive issues. These experts were to assist
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the Working Group on ABS by providing legal and technical advice, including options and/or
scenarios, where appropriate. The first expert group meeting would address concepts, terms,
working definitions and sectoral approaches, to be held in Windhoek, Namibia, from
December 2 to 5, 2008. The second expert group meeting would address compliance issues in
the context of the international regime, to be held in Tokyo, Japan, from January 27 to 30,
2009, and the third would address issues related to TK associated with GR, to be held in
India, from June 16 to 19, 2009. In addition to the adoption of a clear process for the
finalization of the negotiations on the international regime, COP 9 also agreed on the basis for
future negotiations. This text, annexed to decision IX/12, related to the objective, scope,
nature and main components of the international regime. The international regime was then
to be adopted at COP 10 in Nagoya, Japan, in October 2010. The representative, turning to
TK relevant to biological diversity, stated that in light of the relationship between the work on
TK and ABS, the COP had reiterated its invitation to the Working Group on Article 8 (j) to
contribute to the negotiation of the international regime on ABS. Thus, the ad hoc
open-ended Working Group on Article 8(j) and related provisions remained mandated to “to
continue to collaborate and contribute to the fulfillment of the mandate of the Ad Hoc
Open-ended Working Group on ABS by providing views on the elaboration and negotiation
of the international regime on ABS relevant to TK, innovations and practices associated with
GR and to the fair and equitable sharing of benefits arising from their utilization.” (Decision
IX./13_A paragraph 12). COP 9 also requested that the Executive Secretary collaborated with
the UNFPII, UENSCO, and WIPO, to address the potential benefits and threats to the
documentation of TK and make the results available to the Working Group on Article 8(j) and
related provisions at its sixth meeting. The SCBD was also keen to collaborate with WIPO on
the WIPO toolkit, which would address this subject and the request to the Working Group on
Article 8(j) to develop a draft code of ethical conduct to promote respect for the cultural and
intellectual heritage of indigenous and local communities and to submit them to the COP at its
tenth meeting for its possible adoption. For the purpose of this code, “cultural and intellectual
heritage” referred to the cultural heritage and IP of indigenous and local communities and was
interpreted within the context of the CBD, as the knowledge, innovations and practices of
indigenous and local communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity. With regard to the sui generis
systems for the protection of TK, innovations and practices, the COP mandated the Working
Group on Article 8 (j) to continue its work in this field and asked parties, governments,
indigenous and local communities and relevant organizations to share experiences in the
development, adoption or recognition of such systems, and to submit to the Executive
Secretary concise case-studies and other experiences that underpinned the elements of sui
generis systems relevant to the conservation and sustainable use of biodiversity contained in
the note by the Executive Secretary on development of elements of sui generis systems for the
protection of TK, innovations and practices (UNEP/CBD/WG8J/5/6), including means to
ensure PIC and had requested the Executive Secretary to make the case-studies and
experiences available through the TK Information Portal in the clearing-house mechanism of
the CBD and other means. The decision thereby requested the Executive Secretary to update
his note on the subject (UNEP/CBD/WG8J/5/6), for consideration by the Working Group on
Article 8(j) and related provisions at its sixth meeting. Furthermore, COP 9 noted the clear
linkage in many countries between effective sui generis systems as might be developed,
adopted or recognized and the implementation of the ABS provisions and the need to prevent
the misuse and misappropriation of TK, innovations and practices of indigenous and local
communities (see decision V11/6 H). Some Parties suggested that sui generis systems might
be a possible contribution to the protection of TK within the context of the international
regime on ABS, whilst others suggested that the draft elements of a code of ethical conduct
might be a useful contribution. However, some alluded to uninitiated tasks in the program of
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work, but presently there was no consensus on these issues. With regard to the possible future
directions of Article 8(j) and related provisions, including a multi-year program of work
post-2010, COP 9 decided to start work on uninitiated tasks 7, 10 and 12 in which parties,
Governments, indigenous and local communities, and other relevant organizations were
invited to provide submissions on how to take these tasks forward, identifying the effective
contribution of the Working Group on Article 8(j) and related provisions to ongoing work, in
particular, concerning sui generis systems, the code of ethical conduct and the international
regime on ABS, and requested the Executive Secretary to compile these views and make them
available to the sixth meeting of the Working Group for its consideration. These tasks
included: 7) the development of guidelines for developing mechanisms, legislation or other
appropriate initiatives to ensure: (i) that indigenous and local communities obtain a fair and
equitable share of benefits arising from the use and application of their knowledge,
innovations and practices; (ii) that private and public institutions interested in using such
knowledge, practices and innovations obtain the prior informed approval of these
communities; (iii) advancement in identifying the obligations of countries of origin, as well
as parties and Governments where such knowledge, innovations and practices and the
associated GR are used. 10) the development of standards and guidelines for the reporting
and prevention of unlawful appropriation of TK and related GR. 12) the development of
guidelines to assist parties and Governments in the development of legislation or other
mechanisms, as appropriate, for implementing Article 8(j) and its related provisions (which
could include sui generis systems), and definitions of relevant key terms and concepts in
Article 8(j) and related provisions at international, regional and national levels, that recognize,
safeguard and fully guarantee the rights of indigenous and local communities over their TK,
innovations and practices. Finally, COP 10 also decided to initiate task 15 to facilitate the
repatriation and recovery of TK relevant to biological diversity; and invited parties,
Governments and international organizations, indigenous and local communities and other
stakeholders to provide the Secretariat their views and requested the Executive Secretary to
compile these views and make them available to the Working Group on Article 8(j) and
related provisions at its sixth meeting for its consideration and the development of terms of
reference in order to address this issue. Task 15) the Ad Hoc Working Group to develop
guidelines that would facilitate repatriation of information, including cultural property, in
accordance with Article 17, paragraph 2, of the CBD in order to facilitate the recovery of TK
of biological diversity. Taking all this into account the COP 9 decided at its tenth meeting to
conduct an in-depth review of the tasks in the program of work of Article 8(j) and related
provisions with the purpose of continuing the work of the Working Group on Article 8(j), and
placing greater focus on the interlinkages between the protection of TK, innovations and
practices, the conservation and sustainable use of biological diversity and, the fair and
equitable sharing of the benefits arising from the utilization of TK, innovations and practices.
The work of the CBD on TK and the work of the Committee, therefore, continued to be
highly complementary. With regard to technology transfer and cooperation, the
representative recalled that a technical study on the role of IP had been prepared in
cooperation with UNCTAD and WIPO. The study was considered by the COP at its ninth
meeting in which it noted with appreciation the cooperation of UNCTAD and WIPO in
preparing the study and, based on the proposals made, extended an invitation to relevant
international organizations and initiatives, research institutions at all levels, and NGOs, to
undertake further research on the role of IP in technology, such as: a) more in-depth analysis
on new open-source-based modes of innovation, as well as other additional IP options;
b) more empirical studies on the extent of use of patent data information in R&D in different
sectors; c) further empirical analysis on the scope and extent of patent clustering on
technologies and other associated biological materials that were necessary inputs to desired
technology development processes, and on how prospective technology users in developing
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countries coped with patent clustering; d) further examination by relevant international
organizations on the overall trends in the application of flexibilities provided by the TRIPS.
The study provided a review of the different impacts, and the associated benefits and costs, of
IP that might arise during the different phases of technology transfer under the CBD, and
identified potential options to increase synergy and overcome barriers to technology transfer
and cooperation. A number of these options was included in the strategy for the practical
implementation of the CBD program of work on technology transfer and scientific and
technological cooperation, which was annexed to the COP decision on technology transfer.
The strategy should serve as a preliminary basis for concrete activities by parties and
international organizations. The representative thanked WIPO for its cooperation and hard
work preparing this important study, and for the invitation to present the study at the WIPO
symposium on patent landscaping and technology transfer under multilateral environmental
agreements, which took place on August 26, 2008 in Geneva. The COP also took note of the
progress made in enhancing the clearing-house mechanism of the CBD as a key mechanism in
technology transfer and technological and scientific cooperation, including provision of
information on patent registry systems, and requested the Executive Secretary to continue the
work. The representative looked forward to continued cooperation with WIPO in the
framework of the MoU between the two institutions in relation to this important area, and in
the ongoing development of a PatentScope® search tool geared to the needs of the CBD.
There were many areas of mutual interest in the work of the Committee and in the work of
both organizations in general. The representative was confident that the deliberations at this
thirteenth session would contribute to, and complement the work of the CBD with regard to
access to GR and benefit-sharing, as well as, traditional biodiversity-related knowledge.

Indigenous panel presentations

59. In accordance with the decision of the Committee at its seventh session
(WIPO/GRTK/IC/7/15, paragraph 63), the thirteenth session was preceded by a half-day
panel of presentations, chaired by Mr. Albert Deterville, a representative of Indigenous People
(Bethechilokono) of Saint Lucia Governing Council (BGC), and these presentations were
made according to the program (WIPO/GRTKF/IC/13/INF/5). At the invitation of the Chair,
the Chair of the Indigenous Panel delivered to the Committee the following report of the
panel’s proceedings to the Committee:

“The Indigenous Panel on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore addressed the issue of the indigenous and local community
initiatives in protecting TK, TCEs and GR, and, in doing so, applying the practical
lessons of community experience. The panel consisted of six representatives of
indigenous peoples and local communities, namely, Ms. Cristiana Louwa,
representative of the El-Molo Eco-Tourism, Rights and Development Forum,
Mr. Arthuso Malo-Ay, representative of the Mamacila Apo Ginopakan Higoanon Tribal
Council, Inc., Mr. Danil Mamyev, representative of the L'auravetl'an Information and
Education Network of Indigenous Peoples (LIENIP), Ms. Ann Sintoyia Tome,
representative of the Maasai Cultural Heritage Foundation (MCH), Mr. Greg
Young-Ing, representative of the Creator’s Rights Alliance, and, Mr. Mikhail Todyshev,
representative of the Russian Association of Indigenous Peoples of the North. The
panelists recounted the adoption of the UN Declaration on the Rights of Indigenous
Peoples and its importance to the work of the Committee. The panelists focused on the
importance and role of indigenous women in the protection and transmission of TK
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within their communities. The panelists highlighted the inappropriate behaviour by
some States and other non-state actors in denying indigenous peoples access to their
sacred and cultural sites, resulting in the desecration of these sites, including rock art
and petroglyphs. The panelists also focused on the effects of the misuse and
misappropriation of indigenous peoples’ artwork by non-indigenous entities on the
rights holders. In the area of sustainable livelihoods, the panelists highlighted the
effective use of TK by indigenous peoples in forecasting improved and acceptable
levels of food production. The panelists were concerned about the implementation of
the UN Declaration on the Rights of Indigenous Peoples for the peoples residing in
countries that voted against the Declaration. The panelists requested the Secretariat to
provide working documents in their common national languages.”

Voluntary Fund for accredited indigenous and local communities

60. The Chair recalled that the Committee had taken many steps to enhance the
participation of indigenous and local communities in its work, including the panel of
indigenous and local representatives. One important development in that sense was the
decision by the GA in its 32nd session to create a Voluntary Fund to support the participation
of indigenous and local communties’ representatives. This Fund has now been formally
established in line with the GA decision and was now successfully in operation. The Chair
drew the attention of the Committee to the fact that recommendations on funding were not
taken by WIPO, but by an independent Advisory Board whose members served in an
individual capacity. The Chair added that those members were appointed by the Committee
on the proposal of its Chair and the membership of the Advisory Board was required to be
reappointed at each session of the Committee, with past members being eligible.

61. The Secretariat , introduced documents WIPO/GRTK/IC/13/3 and
WIPO/GRTKF/IC/13/INF/4, in which the first document provided a factual update on work
done since the last session on the implementation of the Voluntary Fund. This document
invited the Committee to take note of that implementation, to welcome the pledges and
contributions made to the Voluntary Fund, to undertake the election of the Members of the
Advisory Board of the Fund and to encourage the Committee and all interested entities to
pledge or contribute to the Fund. The Secretariat added that the second document was an
Information Note that was required by the rules of the Voluntary Fund. It set out in full
details the financial balance of the Fund and the degree of support provided to the
recommended beneficiaries.

62. The representative of the Indian Movement “Tupaj Amaru” recalled that during the last
two years nominated candidates from his ranks had been investigating biopiracy and
defending GR and TK against misappropriation by multinational corporations. He noted that
the Advisory Board had not provided those candidates with a positive response and had been
totally silent. He also noted that three candidates from the same country received funding.
The representative insisted that geographical distribution be applied, so that all countries
could have a chance, especially those countries, like Bolivia, Peru, Guatemala and Mexico,
where the majority were indigenous peoples with strong traditions. He added that his
organization had participated in UN gatherings during the past twenty-five years and
contributed to the UN Declaration on the Rights of Indigenous Peoples. It never received
financial support from the Voluntary Fund, which it thought this was due to a double standard
treatment. The representative wondered how this method could have applied to a person who
contributed intensively to the Committee and who came to Geneva to work. He noted that
many claimed to be indigenous, in order to receive a grant and felt discriminated.
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63. The Chair opened discussions on agenda item 8, the protection of TCEs, which was the
first of the substantive items, and recalled the decisions taken by the Committee at its last
session. He encouraged the Committee to concentrate on the aims and purposes of this item,
taking into account the documents made available by the Secretariat for this session.

64. At the invitation of the Chair, the Secretariat, introduced documents
WIPO/GRTKF/IC/13/4(a), WIPO/GRTKF/IC/13/4(b) Rev. (the “gap analysis”) and
WIPO/GRTKF/IC/13/6.

65. The Delegation of Germany, on behalf of Group B, considered
WIPO/GRTKF/IC/13/4(b) Rev. an important contribution to the discussion of the Committee
as it would help establishing a constructive dialogue among the Member States. Group B
recognized the concerns expressed by indigenous and local communities with regards to their
TCEs. Group B stressed that the draft gap analysis on TCEs showed that: i) a considerable
number of the concerns raised by indigenous and local communities could already be
addressed by existing international instruments; ii) the requests made by indigenous and local
communities related to a wide variety of legal and policy areas of which a large number did
not fall within the sphere of IP, but rather concerned the preservation and promotion of the
intangible cultural heritage (ICH); and iii) many solutions could be found at the different
levels, including the local, national, regional and international level. For these reasons, Group
B considered that the exchange of views and experiences should continue in order to benefit
from successful solutions at these levels. The Group believed that the Committee should
continue its efforts to: i) agree on a working definition of TCEs; ii) clarify the scope of
protectable TCEs; and, iii) identify the objectives sought. Since at this stage few systems had
been implemented at the national level, Group B felt that it would be inappropriate to consider
a potential solution only at the international level. Lastly, Group B considered that the draft
gap analysis pointed that a single solution comprehensively resolving all issues relating to the
protection of TCEs would be very hard to develop and implement. Group B looked forward
to further consideration of the full range of options, including options at the local, national,
regional and international level. Furthermore, it noted the importance of capacity-building
initiative at all levels and emphasized its readiness to participate constructively in this
process.

66. The Delegation of Romania, on behalf of the Group of Central European and Baltic
States, believed that the protection of TCEs would require a comprehensive definition of
TCEs, which would clearly set out the distinctive features of the works that could qualify as
TCEs. The Group therefore expected the Committee to carry out further work, with a view to
attaining the necessary legal certainty in this respect. On the substantive matters, such as the
decision to be made on beneficiaries, the Group considered this to be a challenging but
essential task to carry out. With regards to the objectives, the Group felt that more efforts
were needed to reach a definite understanding on what the Committee wished to aim at. In
the Group’s view, that would facilitate the debate on the means to address the gaps identified
in relation to the protection of TCE holders’ interests. Lastly, the Delegation stated that the
Group was willing to engage in the elaboration of guidelines or recommendations on TCEs,
which would allow reasonable flexibility to Member States at the national level.
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67. The Delegation of Algeria, on behalf of the African Group, thanked the Secretariat for
the TCE draft gap analysis (document WIPO/GRTKF/IC/13/4 (b) Rev.). Despite an increase
in the number of instruments that aimed to protect TCEs, the draft gap analysis showed that
those instruments were inadequate on more than one level. Copyright, the tool devoted by the
IP system through the Berne Convention for the protection of literary and artistic productions,
also had notable limitations. Applying the criteria of originality and ownership, which were
fundamental to copyright, was incompatible with TCEs, given their pre-existing nature and
their collective ownership by a traditional indigenous community. Although Article 15(4) of
the Berne Convention granted copyright protection to unpublished works where the identity
of the author was unknown, the voluntary nature of the Article limited that protection’s
effectiveness. It was further reduced by the provision, in Article 7(3) of same Convention,
that countries “shall not be required to protect anonymous or pseudonymous works in respect
of which it is reasonable to presume that their author has been dead for fifty years”, although
they were free to legislate for longer periods. Again, that was not adapted to TCEs, as it did
not guarantee perpetual protection. The many exceptions and limitations of copyright
considerably reduced the protection available to TCEs to which indigenous people aspired. In
that regard, the African Group considered that copyright was better suited to protecting
contemporary literary and artistic works, which incorporated new elements and whose authors
were, in general, living or identifiable. Furthermore, protection for recordings of TCEs (such
as proverbs, traditional music and legends) was conferred through related rights to the
producers of such recordings, who then enjoyed exclusive reproduction and distribution
rights. Similarly, protection was exclusively conferred to artists using TCEs in their
performances by the Berne Convention and the WPPT. The indigenous communities from
which the folklore originated were excluded from that protection. If no formality was
undergone when copyright protection for designs was granted, registration and renewal could
be required, which could be obstacles to the use of IP systems by indigenous communities.
Other gaps that hindered the protection of designs related to originality, the term of
protection, and exceptions and limitations. In terms of the protection of secret TCEs, the
document referred to Article 10bis of the Paris Convention and Article 39 of the TRIPS
Agreement, which contained measures to protect against unfair competition, including
protection against the disclosure of confidential information. Nevertheless, such measures
were better suited to commercial and industrial information than to cultural and spiritual
works. In terms of existing or possible solutions to the gaps featured in the draft analysis, the
African Group made the following points: i) the effect of national laws to protect TCEs was
limited, as their scope did not extend beyond national borders; ii) initiatives taken at the
regional and inter-regional level clearly demonstrated that the challenges to TCE protection
were of a transnational nature and, consequently, a global response was required. That was
clearly reflected in the Committee’s mandate, which recognized the international dimension
of the issues that it dealt with; iii) the solutions mentioned in the draft analysis should be
adapted in order to take into account the unique characteristics of TCEs, such as their pre-
existing character, collective authorship and the perpetuity of that authorship. Many
instruments were not suited to protecting TCEs; iv) the draft analysis did not study the
reasons why the 164 countries party to the Berne Convention did not have recourse, for
anonymous works, to a “competent authority” to represent the author through a written
statement to the WIPO Director General (only India had done so). The draft analysis could
also study the link between such a procedure and the collective management system; v) many
WIPO Member States were not members of the WTO, so they could not use the TRIPS
Agreement as a tool to protect TCEs from unfair competition; vi) establishing registers and
databases could help to preserve TCEs and help them to be passed on to future generations;
vii) existing codes of conduct and good practices had a limited effect, given their non-binding
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legal status; and viii) the interests of indigenous, local and traditional communities were
often poorly represented in the contracts concluded between community representatives and
different stakeholders. The African Group considered that the adoption of national and
regional legal texts, the establishment of registers, databases and codes of conduct, and the
conclusion of contracts were transitory measures pending the adoption of a global solution.
Such a solution could be found in the form of a legally binding multilateral treaty that would
satisfy the aspirations of the majority of indigenous, local and traditional communities in the
Member States, in particular, for the protection of their TCEs against any unauthorized use,
especially for commercial gain.

68. The Delegation of Peru stated that the gap analyses on TCEs and TK were
comprehensive documents, which responded to the mandate given to the Secretariat. The
Delegation was therefore surprised at the statement made by Group B that it was necessary to
continue clarifying the issue by examining specific cases and to continue examining national
experiences before getting on to the international and multilateral nature of the problem. The
reason for this multilateral forum at WIPO was to discuss what was missing at the
international level. There was no perfect national regime, nor one at the regional or
international level. It was not necessary to discuss national systems. The TCE gap analysis
showed there were a number of initiatives that could be taken at the national level, but if the
Committee did not discuss what could be done at the international level, then it would be in
the same situation as it was seven years ago when the Committee was set up. As the African
Group had said, it was urgent to take measures now to find solutions at the international level.
If the Committee could work seriously in plenary or in groups that might be set up to work
between sessions, then it would not be difficult to identify the gaps at the international level
and work on them. If not, there was no need for this forum.

69. The Delegation of El Salvador considered document WIPO/GRTKF/IC/13/4(b) Rev. to
be an excellent summary of the issues. With regards to the African Group proposal to
establish a team of experts to define the concepts of TK and TCEs, the Delegation was of the
view that the team could work in parallel, while work and discussions continued to clarify
differences and devise legal instruments, in order to make the definition more flexible. That
was the basis for continuing with the processes under way in the Committee. It was not a
question of starting from scratch as the Committee already had a document containing,
amongst others, the characteristics and forms of TCEs, for which reason, it was simply
necessary to revise and take into account in order to establish definitions that would be of use
in the continuation of the Committee’s work.

70. On the issue of TCEs, the Delegation of China appreciated the large amount of
constructive and effective work carried out by the Secretariat, and believed that these efforts
would play a positive role in deepening understanding and building consensus on the issue
under discussion. The Delegation endorsed document WIPO/GRTKF/IC/13/4(b) Rev. as a
basis for further deliberations, and pledged its commitment to continuing work in this respect.
As regards the approach to the deliberations on GRs, TK, TCEs and other inter-related issues
within the mandate of the Committee, it supported a separate rather than unified approach, as
this would facilitate breakthroughs by making it possible for any results achieved earlier in
one specific area than in other areas to be adopted separately. The Delegation appealed again
that TCEs and TK be clearly distinguished from one another, which it noted had been a
common concern by many Member States. It believed that it was high time for the on-going
debate to gradually shift its focus towards substantive provisions. It could go along with any
system that would benefit the protection of folklore, be it IP law, anti-competition law, a sui
generis system, or even administrative protection to conserve and safeguard folklore. It
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suggested once again that it would be useful to discuss in more detail and clarify some
specific concepts, definitions and terms, such as differences between folklore and TK,
“misappropriation”, “folklore that is secret or of special value and significance”, “rights” and
“place of origin of folklore”, registration of folklore and so on. It proposed that the existing
IP system be improved in those areas, such as provisions on moral rights (express provisions
against distortion, mutilation, slander and dishonor of folklore would be needed), provisions
on limitations and exceptions as well as on the duration of protection, so as to make the
system more adapted to the specific characteristics of folklore. The Delegation went on to
inform the Committee on the legislation programme of the State Council for 2007 and 2008,
according to which the National Copyright Administration of China (NCAC) accelerated its
drafting process of the proposed Regulations on the Protection of Folklore, and set up a
Drafting Group in September 2007, which convened a legislative meeting on the protection of
EoF. At this meeting, a timetable on the legislation process and the model of protection on
EoF had been agreed upon. The Delegation added that in November 2007, NCAC set up a
fact-finding group with participation of some experts, and organized a meeting for the
south-western sub-region of China in Nanning City of the Guangxi Zhuang Autonomous
Region, and conducted a field fact-finding mission to Jingxi County, and held, in March 2008
in Fenghuang County of Hunan Province, a seminar for the south-eastern sub-region on the
legislative work on copyright protection of EoF, to identify the needs and expectations of
local folklore artists and transmitters as regards folklore protection, and to get a better idea of
the current situations in respect of the existence and commercial exploitation of folklore in the
region. A revised draft of the proposed Regulations was being prepared on the basis of those
meetings and findings, and would soon be issued for comments, after which a further revised
version would be submitted to the State Council for consideration. NCAC exchanged views
with the Legislative Affairs Office of the State Council on folklore issues raised in the Draft
Law on the Protection of Intangible Cultural Heritage as proposed by the Ministry of Culture,
and reached a common understanding that issues such as folklore and TK should be dealt with
only as a rule of principle in the Draft Law. On the TCE gap analysis document
WIPO/GRTKF/13/4(b) Rev., the Delegation noted that according to the new categorization of
TCEs in paragraph 14 of the document, TCEs covered: (a) literary and artistic productions,
such as music and visual art; (b) performances of TCEs; (c) designs embodied in handicrafts
and other creative arts; (d) secret TCEs; and (e) indigenous and traditional names, words and
symbols. It was observed that in document WIPO/GRTKF/IC/7/3 on the “Protection of
Traditional Cultural Expressions/Expressions of Folklore: Overview Of Policy Objectives
And Core Principles”, a different categorization of TCEs was used, according to which TCEs
was understood as including verbal expressions, musical expressions, expressions by action,
and tangible expressions. The question to be raised was whether the two categorizations
could match; which categories in the new list could those in the former categorization go,
such as games, rituals or musical instruments; and, if the two lists did not match, whether it
was better to use consistent categorizations in different documents. The Delegation further
noted that paragraph 28 of the document in question listed six examples of needs of the local
communities and other stakeholders, to which it would like to add their needs in respect of
sharing the benefit arising from the commercial utilization of TCEs.

71. The Delegation of Canada thanked the Secretariat for having prepared the draft analysis
of gaps in relation to TCEs in WIPO/GRTKF/IC/13/4(b) Rev., which was a useful tool in
order to improve understanding of the stakes involved in TCEs and to identify points of
convergence on the issues. As there were certain limitations placed on government activities
during a general selection process, Canada had not been in the position to submit written
comments on the gap analysis on TCEs, but considered doing so in the near future. The gap
analysis affirmed that the international IP system did afford TCEs some level of IP protection.
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In addition, there were non-IP mechanisms that might also offer some level of protection,
such as contract law and community protocols. While potential gaps were identified, an
assessment of whether these gaps in protection required additional IP protection and whether
this protection should be afforded at the international, regional or local level depended in
large measure on coming to a consensus on a number of fundamental issues, such as the
objectives and scope of protection. To that end, Canada believed it would be worthwhile for
the Committee to look at the gap analysis in conjunction with the draft policy objectives and
general guiding principles in order to consider whether these gaps identified needed to be
addressed or not. The Committee should also take into account the information compiled in
the factual extraction on TCEs. The gap analysis highlighted that the protection of TCEs
might impact other important policy areas, and in particular Canada would like more
discussions on the issues of public domain and access to knowledge. The gap analysis clearly
pointed out that holders of TCEs already enjoyed the right to commercially exploit their
creations. One of the issues that the Committee might wish to examine in more detail was
whether the issue was that there was a gap in the international IP regime that prevented
holders of TCEs to commercially exploit their creation or whether the issue might be better
framed as a lack of capacity or awareness to use the existing IP regime to do so. Finally, it
believed that it was time to structure the discussions and move forward on all three
substantive items, including TCEs. The Delegation looked forward to finding a process,
which would allow this to happen in a step-by-step manner.

72. The Delegation of India appreciated the efforts taken by the Secretariat to prepare such
a comprehensive document on the gap analysis on the protection of TCEs. The document
clearly brought out the possible provisions in the existing IP treaties, which provided limited
protection to TCEs and the gaps that existed in these laws. These provisions were brought out
in earlier documents as well, but the present document was more focused. Hence it could be
used as a base document for further discussion. There was a change in the focus of the gap
analysis when compared to the earlier documents produced for the Committee. In the earlier
documents, there were attempts clearly to state the need for a sui generis treaty and even the
elements for such a treaty were identified. India wished to highlight the following points: a)
the explanation of TCEs in paragraph 8(f) tried to exclude many items with a linkage to the
heritage of the community and spiritual and religious purposes. This was not acceptable as all
forms of TCEs should be covered in the definition; b) it had been mentioned that there was a
possibility of finding solutions to the protection of TCEs based on the existing IP treaties.
Instead, there was a need to develop a sui generis law and avoid overlaps with the existing IP
treaties; c) it was true that in paragraph 34 it was made clear that “the suggested focus on
these specific technical perceived shortcomings in existing IP systems is not intended to
distract from more profound conceptual divergences between the aspirations and perspectives
of indigenous peoples and the conventional IP system”. The problems identified in paragraph
39 on locating ownership of TCEs that was shared by more than one community either in the
same national territory or in different territories were also worth looking, but the subsequent
analysis in Part III showed that the solutions were available within the existing system rather
than in a new sui generis system. If this happened, there was a possibility of converting
existing TCEs into private property using the formal IP laws and this had to be prevented; d)
the document also clearly brought out the gaps in existing IP systems (see paragraphs 55 to
67), but left the issue of finding solution to it open to the Member States (see paragraph 69).
The references to the earlier work done by the Committee were worth noting and the earlier
documents must be made the basis for further discussion to find solutions to the gaps
identified; e) the focus of the future discussion must be to develop and finalize a legally
binding international instrument that included sui generis laws for the protection of the TCEs
and not to find limited solutions based on the provisions in the existing treaties. The mixed
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approach of the use of existing provisions as far as possible and finding solution to other areas
based on sui generis law will defeat the very objectives of the Committee in finding a
comprehensive solution to prevent the misappropriation of TCEs and protecting the interests
(developmental needs) of the local and indigenous communities.

73. The Delegation of France, on behalf of the European Community and its Member
States, reiterated that it was committed to contributing to the Committee’s work in the most
constructive way possible. It thanked the WIPO Secretariat for having prepared the TCE draft
gap analysis (WIPO/GRTKF/IC/13/4 (b) Rev). The European Community and its Member
States had sent their comments on the earlier draft to the Secretariat, and wished to emphasize
a few important points. The text demonstrated that legal instruments providing satisfactory
solutions to a large number of the concerns expressed by indigenous communities already
existed, such as Article 15(4) of the Berne Convention, and that the requests made by those
communities concerned a wide variety of issues, not all of them related to copyright. Many of
those issues concerned secrecy, unfair competition and the preservation and promotion of
intangible cultural heritage (ICH). It also emphasized that solutions could be found at the
national or even regional level. The European Community and its Member States therefore
considered that further discussions on current experiences would be useful. Before looking at
ways of protecting TCEs, it was essential, for legal purposes, to define the notion of TCE
protection, to specify the scope of such protection and to make a clear decision on the
objectives to be achieved. At present, few systems had been implemented at the national
level, so it was considered premature to contemplate a solution at the international level. The
draft gap analysis showed that one binding solution would be very difficult to find. The
position of the European Community and its Member States was that the Committee’s work
on protecting TCEs should not aim at concluding a binding international legal instrument, but
that it should pave the way for actions, such as the production of guidelines or
recommendations on improving the efficiency of national systems.

74. The Delegation of Japan appreciated the Secretariat’s efforts devoted to the TCE gap
analysis in response to proposals/questions presented at the previous meeting. This analysis
would help to deepen the understanding of the Committee as the arguments were organized in
a more specific and brief manner, and it took up some examples of the measures that had been
implemented by each nation. In addition to analyzing protections already existing at the
international level, this analysis presented various options in describing what sort of measures
can be used to protect TCEs at the national level. These options could make Member States
understand that they had the flexibility to choose measures for protecting TCEs domestically
on the basis of their own political and policy decisions, including measures for safeguarding
preservation, and promotion of cultural heritage, which had not been sufficiently discussed in
the analysis. It was left up to the Member States to decide whether to introduce a legally
binding instrument at the national level for protecting TCEs. In promoting the domestic
efforts of Member States, it would be very important to continue exchanging information on
good practices. On the other hand, Japan believed that before some kind of consensus at the
international level could be formed, it would be indispensable to deepen the understanding of
fundamental issues, such as definitions that were not addressed for promoting this analysis.
Therefore, Japan believed that fundamental discussions based on the list of issues concerning
problems extracted through this analysis should be continued. It was important to advance
discussions on fundamental issues, while giving special consideration to basic concepts, such
as the definitions of “TCEs” and of “community”. Japan wished to point out that there were
some questions that could not be adequately discussed, because these fundamental issues
remained unclear. Even before attempting to finalize the details of the wording of certain
terminology, the problem remained that a common understanding or perception about their
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meanings had yet to be formed. The argument, that under these circumstances, complete
settlement of the detailed wording of definitions was unnecessary or that the definitions
should be left to the national laws of each State was tantamount to not facing the issue of
protecting TCEs at the international level squarely. Japan believed that it was essential to
clarify the fundamental issues that were not addressed in this analysis, in order to make this
analysis more useful and to decide whether identified potential gaps should actually be filled
or not.

75. The Delegation of Switzerland believed that the TCE gap analysis addressed in a careful
and comprehensive way the issues specified in the relevant decision of the 12th session of the
Committee. The gap analysis was well structured and provided a very useful overview of the
issues that the Committee needed to address in its discussion on TCEs. Chapter II on
definitions was of great value, as it clearly indicated the need for clarifying terminology and
concepts, something Switzerland had been continuously pointing out during the discussions of
the Committee. Chapters III to VI were helpful as well, as they provided an overview of what
obligations, provisions and possibilities for protection were already in place, where and what
gaps existed, and in what manner these gaps could be addressed. The distinction between IP
and other areas of public international law in Chapter III was a promising approach, as it
allowed the Committee to focus its work on those areas within its mandate. The contents,
structure and chapter titles of the gap analyses on TK and on TCEs should, to the extent
possible, be drafted in a parallel manner. The same applied to the working definitions of
relevant terms, such as in particular the definitions of “gap” and “protection.” This
parallelism would simplify the comparison of both gap analyses and the ensuing discussions
in the Committee. Switzerland submitted substantive written comments on the first draft of
the gap analysis on TCEs made available on May 30, 2008. It regretted that only a very small
number of written comments had been submitted by members of the Committee on this draft
gap analysis. The Delegation also welcomed the explicit mentioning of the conceptual divide
in paragraphs 36 and 37. It was important that alternative solutions through non-IP
mechanisms were listed in paragraph 37. The operational divide referred to was also of
importance. Switzerland agreed with the view expressed in paragraph 41 that these gaps
should be discussed in greater detail, as they were crucial for the finding of solutions. Thus, a
revised version of the gap analysis regarding TCEs should address these gaps in greater detail,
as is, for example, done in paragraphs 104 and 111 of the TK-gap analysis concerning the
issue of “practical gaps.” In addition, the Delegation would submit in writing a few purely
editorial comments to the Secretariat.

76. The Delegation of the United States of America was confident that this useful working
document would facilitate the work of the Committee. Over the last several sessions, the
United States and many other delegations had stressed the importance of focusing the
Committee’s attention on concrete, achievable outcomes to address specific issues and
concerns related to the protection of TCEs/EoF. By cataloguing and describing existing legal
and other options for the protection of TCEs/EoF, the Secretariat would help to accelerate the
Committee’s work. Consistent with the request of the Committee, this document was largely
descriptive in nature, appropriately drawing on information in other documents. In the view
of the United States, gathering and organizing this relevant information in a single place itself
would facilitate deliberations within the Committee. One of the most useful features of this
document, in the view of the United States, was the identification of certain “options” that the
Committee might wish to consider in addressing an identified gap, if any, in the international
framework. Like the Delegation of Switzerland, the United States also was disappointed that
more delegations did not take the opportunity to comment on this document prior to the
meeting. Nonetheless, the United States was hopeful that the Committee would have the
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benefit of their views during the discussions this session. The difficult task of substantively
evaluating the identified gaps in the international framework, along with the options to
address those gaps and related policy issues, must take place in the course of the Committee’s
deliberations. Looking ahead, much work remained to be done. First, in the view of the
United States, the Committee needed to closely examine each identified gap, with a view
toward reaching an enhanced mutual understanding of these unmet needs. As this analysis
correctly pointed out, a consensus had yet to emerge within the Committee on these important
issues. Second, the Committee would need to match the identified gap more closely with the
options to address it. The United States continued to believe that this aspect of the
deliberations would be enriched significantly by the exchange of national experiences,
bearing in mind that what might appear to be a “gap” in national law might, in fact, reflect
important policy considerations, such as freedom of expression and the protection of the
public domain. Third, the Committee needed to explore in greater depth the specific options
and related policy considerations briefly discussed in this document. Finally, mindful of the
need to accelerate its work, the Committee would need to prioritize discussion of those
options that held the greatest promise of delivering concrete outcomes or otherwise
significantly advancing the work of the Committee.

77. The Delegation of the Islamic Republic of Iran stated that the gaps, which were
identified regarding the protection of TCEs were significant and should be address by this
Committee. In fact, the gaps of originality, protection of style, ownership, term of protection,
exceptions and limitations, defensive protection and ownership of recordings and
documentations showed the different concept and nature of TCEs and other IP productions,
which were protected under literary and artistic laws. Accordingly, the existing international
provisions regarding literary and artistic works, which had been explained under section 3 of
WIPO/GRTKF/IC/13/4(b) Rev. could not solve the international problem and the concern of
TCE stakeholders. This was usual, because the subject of TCEs had not been well-known at
the time of the conclusion of the existing international conventions. Accordingly, TCEs
needed a new legally binding international instrument. This situation also existed regarding
performances of TCEs, designs and secret TCEs. In relation to the protection of TCEs under
the designs system, there were also conceptual differences between industrial designs
protected under the Hague system and old designs, which existed in TCEs. Even if one
assumed the possibility of protection of some kind of old designs under the Hague system,
this protection was not an appropriate one because of the different economic value of
industrial designs and old designs. On the protection of TCEs under other international
instruments, such as UNESCO conventions, the UN Declaration on the Rights of Indigenous
Peoples and ILO Convention 169, these instruments were concluded with different aims, so
they could not provide protection. The issue of TCEs infringement was an international
problem, and should addressed at the international level through a legally binding
international instrument.

78. The Delegation of Turkey found the gap analysis document WIPO/GRTKF/IC/13/4 (b)
Rev. useful for expediting the work of the Committee. It believed that the gaps identified in
the analysis should be addressed. The Delegation reiterated that it would be ready to accept
any outcome that could guarantee the protection of rights arising from TCEs. However, there
would ultimately be a need to have a legally binding international instrument as the protection
of the rights of indigenous peoples and the misappropriation of TCEs required the
intervention of States. This was also pointed out in the gap analysis. The Delegation then
referred to page 3 of document WIPO/GRTKF/IC/13/6 and quoted the following, “the
Committee and the WIPO General Assembly do not themselves have the capacity to create
binding international law”. The Delegation believed that the way in which this comment was
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written might be misleading as it believed that draft treaty provisions could be taken up by the
Committee and once the Committee had reached its final stage, the GA could decide to
convene a Diplomatic Conference for the finalization of a treaty in this area.

79. The Delegation of Tunisia pointed out that the gap analysis document
WIPO/GRTKF/IC/13/4(b) Rev. provided a technical analysis on the congruency of the
existing IP system to protect TCEs. Many gaps had been highlighted and a number of options
had been presented. The Delegation hoped that the gap analysis could contribute to
advancing the work of the Committee and be of use for the intersessional meetings the
African Group was calling for. The Delegation furthermore believed that the Committee
should concentrate its efforts on the development of an international instrument and not on
national laws. Whilst implementation would be a sovereign matter, the legal framework for
the protection of TCEs should be an international one. The Delegation therefore believed that
the African Group proposal and the development of such an international binding instrument
should be considered seriously.

80. The Delegation of Norway associated itself with the statement made by the Delegation
of Germany, on behalf of the Group B. Norway hoped that the gap analysis document
WIPO/GRTKF/13/4(b) Rev. could help the Committee move forward as it demonstrated what
possibilities existed and what options could merit further consideration. In particular, the
Delegation thought it was perhaps important to explore further what was referred to as the
“conceptual divide”, i.e., the divergence between some aspirations and the IP system; so as to
ensure that the Committee would continue dealing with IP-related issues at WIPO. On the
other hand, the Delegation found it very helpful and appropriate that the gap analysis
underlined the importance of moral rights as rightful attribution was essential when dealing
with TCEs. Norway reiterated that the main objectives behind any regulation on TCEs at any
level should be to prevent misappropriation and preclude unauthorized IP rights and that the
concepts of misuse and misappropriation required further clarification. It might be an idea to
single out and explore further certain identified gaps such as the: a) originality requirement,
b) question on the protection of “style”, c) ownership, including ownership of recordings and
documentation. The Delegation agreed that these questions had an international dimension
and remained open to solutions at any level, including the international level.

81. The Delegation of New Zealand found the draft gap analyses to be useful working
documents that contributed to the broader work programme of the Committee. They were
constructive in the sense that they examine the existing IP regime in light of the issues and
concerns that had been raised so far in the process of the Committee and raised potential
options to address these. They were useful policy problem definition documents, helpful not
only for the Committee but also in informing domestic policy development processes, as
undertaken by the Ministry of Economic Development’s Traditional Knowledge Work
Programme. There were, however, some concerns in relation to the relevance of the draft gap
analyses in the broader process and objectives of the Committee and with the premises upon
which the gap analyses were based. The draft gap analyses were an assessment of how
existing IP legal frameworks could and could not support the protection of TK and TCEs.
The analyses began in existing legal frameworks, rather than with the holistic needs of
indigenous and local communities. Considering this perspective on the issues, indigenous and
local communities’ priorities, customary laws, protocols and values associated with their TK
and TCEs were not the focus or main premises of the analyses. There was, therefore, a risk
that they would not be completely and appropriately taken into account. Framing the issues
from an indigenous and local communities’ perspective and paradigm was more likely to
effectively identify and prioritize different issues and potential solutions, based on customary
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values, laws, and protocols. Furthermore, existing legal IP paradigms failed to address the
entire policy problem and therefore could not constitute the whole solution to the issues and
concerns relating to the protection of TK and TCEs. This questioned the relevance and
effectiveness of the gap analyses and the approach taken to identify where sui generis
mechanisms might need to be developed. Further discussion and analysis was needed on
what the Committee meant by the development of sui generis mechanisms and solutions.
Although it was recognised that some existing legal provisions might have potential to
address some of these issues, the primary basis upon which potential existing solutions should
be assessed, in terms of their viability, should be the needs, priorities, and customary laws,
values, and protocols of indigenous and local communities who were the holders of TK and
TCEs. Some of the existing legal provisions that had been identified as potential options were
not created to address the needs of indigenous and local communities. As pointed out in the
gap analyses, these existing legal mechanisms would still require changes either in their
substance or in their interpretation and application for them to be fully aligned with the needs
and priorities of indigenous and local communities. For these reasons, New Zealand
continued to favour a holistic, community-based and from-the-ground-up approach to the
identification of issues and to the development of potential solutions. New Zealand also
considered that the draft gap analyses, on their own, might not be particularly helpful in terms
of advancing the work of the Committee. A further step was now required to determine a
process through which the Committee could prioritise its work in a constructive manner that
would illuminate and assist it in assessing if, and where, there was a convergence of views
towards potential solutions. This process map should be informed not only by the policy gaps
in existing IP law, but also by all the priorities and concerns of indigenous and local
communities.

82. The Delegation of Brazil emphasized that the protection of TCEs should be addressed at
the international level so as to correspond to the global problem of misappropriation. The gap
analysis document WIPO/GRTKF/IC/13/4 (b) Rev. was a good basis for facilitating and
intensifying the Committee’s work. There was a gap in the international protection of TCEs
and that the best way to bridge this gap was through the adoption of an effective international
instrument within the international IP system. There was an emerging consensus on the need
to strengthen and step up the protection of TCEs, and this consensus departed from the fact
that existing IP treaties failed to provide an adequate protection for TCEs. Existing
international legal instruments in other policy areas, even though useful, fell short in
providing comprehensive and effective protection within the IP framework. On the scope of
protection and related definitions, the Delegation understood that these definitions should be
construed in a comprehensive manner. Effective international protection should ensure
respect, conservation and preservation of TCEs and provide for the necessary tools to curb
and remedy cases of misappropriation. Preservation and protection were not identical
notions, even though both should be dealt with at the international level. Brazil believed that
the protection of TCEs required different and innovative solutions and should go beyond
measures aimed only at preservation. Although the gap analysis pointed out that some
protection within the IP domain was already provided for through, for instance, the WCT and
the WPPT, the objective and specific scope of these international agreements, however, were
not specifically aimed at the protection of TCEs.

83. The Delegation of South Africa supported the statement made by the Delegation of
Algeria, on behalf of the African Group. The gap analysis (WIPO/GRTKF/IC/13/4(b) Rev.)
clearly highlighted gaps in the existing IP regimes as identified in the African Group’s
document WIPO/GRTKF/IC/13/9. Although certain current IP regimes did provide for
protection of TCEs, existing model laws and guidelines also provided for some form of
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limited protection. TCEs, however, would require a comprehensive and holistic sui generis
mechanism. Existing regimes, therefore, remained transitory and a broader international
binding instrument would be needed. Document WIPO/GRTKF/IC/13/9 converted the
various discussions and proposals made by the Member States during the Committee’s
process into a clear and comprehensive distillation in which areas of convergences and
divergences had been consolidated so as to provide for a good basis in advancing a consensus
building approach. For each of the issues, a concrete way forward was proposed. South
Africa therefore proposed to move forward as presented in the African Group document. It
remained of the view that intersessional work was critical in order to work towards an
internationally legally binding instrument for the protection of TCEs. The Delegation was
ready to work on the finalization of the terms of references for the intersessional work as the
African Group proposal had already provided the means to do so.

84. The Delegation of Mexico thanked the Secretariat for its efforts in producing the TCE
draft gap analysis (document WIPO/GRTKF/IC/13/4(b) Rev.). The Delegation considered
that, in order to guarantee effective protection for TCEs, it was important to include the
principles of FPIC and recognition of TCEs holders, as stated in the analysis. It suggested
that, in terms of guaranteeing international protection, useful points of reference could be
found in, for example, the UNESCO Convention Concerning the Protection of the World
Cultural and Natural Heritage (1972) and the ILO Convention 169 concerning Indigenous and
Tribal Peoples in Independent Countries (1989). Similarly, the UN Declaration on the Rights
of Indigenous Peoples should also be taken into account. It considered that a relevant
international instrument that gave sufficient protection to TCEs was necessary and that such
an instrument would provide a basis for each country to seek to overcome gaps at the national
level. At the present time, various instruments existed that did not fully meet the needs of
indigenous communities. One such example was the WIPO proposal to provide protection to
TCEs through the WPPT. In Mexico, Article 92bis of the Federal Copyright Law guaranteed
payment to the author for future sales of his or her work. However, it was difficult to use that
practice with indigenous communities and for them to obtain remuneration because it was
impossible to identify the author or authors and the works belonged to the community.

85. The Delegation of Ecuador stated that in relation to what had been said concerning
existing gaps in TCE protection, although attempts had been made to satisfy requests for such
protection, more careful revision of the measures taken was still required, especially because
an instrument such as the one under discussion related to the needs and expectations of TCE
and TK holders, who were principally indigenous and local communities. A task that
certainly needed to be completed was to bring together all the possibilities that the IP system
offered. The communities in question were unaware of that system and for centuries had
conserved and passed on their TCEs and TK through their own customary laws and practices,
which did not provide sufficient protection. Ways of working with conventional and non-
conventional protection systems were necessary and solutions should not be looked for solely
in existing IP rights. Such a system should, as a result, be sui generis and innovative and
should include, among others, the intrinsic value of TCEs, the traditional organization of
indigenous peoples and the role of the community authorities. Along with other Committee
delegations, Ecuador would support a binding international legal instrument for the protection
of TCEs and TK.

86. The Delegation of Pakistan felt that the gap analysis document
WIPO/GRTKF/IC/13/4(b) Rev. crystallized the Committee’s discussion on TCEs over the
years and adequately identified the existing gaps. It hoped that the gap analysis document
could facilitate the Committee to work towards a concrete outcome. Pakistan felt that TCEs
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should be protected at international level by means of a legally binding instrument(s). The
Delegation consequently sought clarification on how the Committee should proceed further
with its work on TCEs. It asked whether the purpose was to improve the gap analysis
document or to develop measures to fill the gaps identified. The Delegation urged the
Committee to move its work towards developing a concrete outcome and supported the
African Group proposal.

87. The Delegation of Morocco believed that WIPO/GRTKF/IC/13/4(b) Rev. was a good
basis to make progress in the Committee’s discussion. However, it believed that the gap
analysis also contained certain “gaps” in the interpretation of its content. The Delegation
believed that TCEs needed an international mechanism of protection and that the Committee
was the natural and appropriate forum for developing such protection. It reiterated that
documents prepared and drafted by other international bodies were insufficient, and that
national laws were only applicable within the borders of a particular state. National laws
lacked the ability to prevent cross-border misappropriation and misuse and since these could
go beyond national borders, an international legally binding mechanism would therefore be
required. As indicated by the Delegation of Algeria when introducing the African Group
proposal, the Committee’s objective should not be to exchange national experiences, as the
Committee had already done so over many years, but to work towards a mechanism at the
international level.

88. The Delegation of Mexico stated that with regard to discussions and consultations on
the way forward, they should focus on: i) how the Committee wished to make substantive
progress, and ii) how the Committee wished to approach “process”. On the question of
substance, the gap analysis was very productive and useful for discussing substance. On the
process question, and in regard to the African Group proposal, should there be any
intersessional meetings taking place, it would be important to ensure funding for the
participation of experts from the capitals.

89. The Chair stated that it intended to discuss substantive matters with the coordinators of
the regional groups and that matters related to future work would be discussed under the
appropriate agenda item. The Chair then invited the Delegation of Algeria to introduce
WIPO/GRTKF/IC/13/9.

90. The Delegation of Algeria, on behalf of the African Group, presented document
WIPO/GRTKF/IC/13/9, which had been drafted pursuant to the Durban meeting held in June
2008. The document had been based on the lists of issues and presented a framework for
adopting the scope and object for protection of TCEs and TK. The purpose of this document
was to formulate proposals with regards to the future procedures for the Committee to
consider and ensure better convergences between Member States on the lists of issues. It was
believed that this would enable the Committee to make considerable progress in its future
work.

91. The Chair thanked the delegations for their statements and suspended the meeting in
order to start the consultations with the regional group coordinators.

92. Following the Chair’s consultations, the Delegation of Thailand supported the Chair’s
initiative and thanked the Secretariat for having put together the gap analysis document
WIPO/GRTKF/IC/13/4 (b) Rev., which it found very comprehensive and useful. The gap
analysis shed light on many technical issues concerning the legal and moral protection of
TCEs and could serve as a basis for national consideration and development. Various “gaps”
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had been thoroughly analysed and presented at the request of the previous session of the
Committee. Thailand had submitted its comments on the draft gap analysis and may wish to
submit any additional comments later. Thailand furthermore expressed its appreciation to the
specific citations of model laws, examples of national laws and cases from the rich
experiences of many countries and organizations contained in the gap analysis. It however
felt that the gap analysis as presented would require further consideration and study by
experts at the national, regional and international levels. The Delegation therefore supported
the proposal to hold intersessional expert meetings at WIPO where various themes could be
debated and discussed so that the Committee would be able to find convergences and move
forward in a more positive manner. The Delegation thanked the Chair for its initiative to
consult with the regional groups coordinators. It believed that it was time to have an
achievable and concrete outcome before the Committee’s current mandate would expire. The
Delegation extended its trust to the leadership of the Chair in bringing about a consensus
amongst the members of the Committee.

93. The Delegation of the Russian Federation considered that document
WIPO/GRTKF/IC/13/4(b) Rev. provided a good basis for further constructive discussion by
the Committee of the important problems relating to protection of TCEs. The gap analysis
showed the possibilities for applying existing international instruments to protect TCEs. The
document contained a list of examples of forms of TCEs as well as indicating the international
treaties which could be used to protect such expressions, for example, Article 15(4) of the
Berne Convention. At the same time, the document showed the gaps, which prevented the
full application of the international instruments in question, for example, the requirement of
“originality” and identification of the author (creator) of a literary or artistic work in
copyright. Other gaps included the limited period of protection for performances and the
performance of formalities for industrial designs. The document was valuable in that it also
contained possible ways to solve problems relating to the use of existing international treaties.
In relation to the proposed methods of use, based on the experience of implementing Russian
legislation, comments could be made on the method relating to payment for the use of public
property1. In Law No. 5351-I of the Russian Federation on Copyright and Related Rights
(1993), there existed a provision on the possible payment of remuneration for the use of
works which were in the public domain. However, for a period of almost fifteen years during
which it had existed the provision in question had not been implemented, as a result of the
fact that the new legislation of the Russian Federation on IP, which had come into effect in
2008, did not contain a provision on the possible payment of remuneration for the use of
public domain works. As regards the moral rights of communities2, it should be pointed out
that, in existing Russian legislation, moral rights were presented as personal non-proprietary
rights, which were enjoyed by individual citizens, but not by communities. As to the proposal
to create registers and databases for TCEs (Paragraph 105, page 32 of document
WIPO/GRKTF/IC/13/4(b) Rev.), that method was considered to be one of the most forward
looking. The creation of registers and databases would allow problems to be resolved, and
provide protection and preservation of TCEs. The Russian Federation was currently working
on a project regarding the conception of the preservation and development of the non-material
cultural heritage of the peoples of the Russian Federation, in accordance with which there was
included the formation of databases on the non-material cultural heritage of the peoples.
Furthermore, the Russian Federation had positive experience of the use of appellations of
origin, which were used including in relation to material TCEs, in particular, objects of

1 Paragraph 93, page 29 of document WIPO/GRKTF/IC/13/4(b) Rev.
2 Paragraphs 87-88, pages 27-28 of document WIPO/GRKTF/IC/13/4(b) Rev.
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decorative and applied art. On the whole, all the methods proposed in the document under
discussion were worthy of attention and should be analyzed.

94. The Delegation of Algeria, on behalf of the African Group, referred to documents
WIPO/GRTKF/IC/13/9 and WIPO/GRTKF/IC/13/10. With regard to the gap analysis
document WIPO/GRTKF/IC/13/4(b) Rev., the Delegation referred to the table in Annex I, in
particular, to bullet point (iv) in the section of “Desired Protection” and commented that the
phrase “prevention against lack of indication of source” should be used instead. The
Delegation supported the proposal of the Chair on having consultations with the regional
groups.

95. The Delegation of Nigeria commended the Secretariat for the quality of the draft gap
analysis, which provided a more focused and better structured examination of the specific
issues that had been under consideration by the Committee. A clear outcome of the analysis
was that existing international legal instruments did not adequately cater for all the concerns
of TCE holders. Nigeria fully supported the statement of the African Group on the gap
analysis. It would be a disappointment in the view of the Delegation to return to mere
discussions without advancing towards the provision of an appropriate instrument or
instruments for the protection of TCEs. It would amount to double speaking to assert, on the
one hand, that there were no gaps to be filled while at the same time accepting that there was
need for further discussions on national or regional experiences. The question was: if indeed
there were no gaps to be filled through the work of the Committee then one would wonder the
Committee to be a mere talk shop. As the document rightly observed, there was no settled
definition of TCEs. It was not likely that there would ever a universal agreement of the exact
definition of TCEs and a single definition was not only unachievable but unnecessary. This
was understandable since there were very few terms and concepts that enjoyed any universal
acceptance. However, the Committee had in the course of its work referred to various
descriptions of the nature and scope of TCEs sought to be protected. It might be helpful to
bear in mind the need to draw clear lines between protectable TCEs and other cultural
expressions that might exist within a local community. This was an approach that was
favored in the 1960s when a clear distinction was made between folklore (being the more
general ways of life within local or indigenous communities), and EoF. While the former had
always embraced the wider cultural manifestations of indigenous and local communities, the
latter was considered to be the proper subject of protection, at least in the IP sense. There was
some usefulness in identifying the characteristic elements not only because they gave a fair
idea of the scope of protection but because they would also help in defining the outer
boundaries of the subject matter. There was no doubt that discussions on the protectable
subject matter had often strayed into other areas with little more than mere historical and
cultural relevance in a norm setting process. It was important to note that the characteristics
of TCEs were defined a little more narrowly so as to remove them from contemporary works
that would qualify under the copyright regime either as anonymous works or derivative
works. To that extent, while traditional creativity was a “dynamic interplay between
collective and individual creativity”, contemporary works should not become TCEs merely
because they were tradition-based or rendered in the traditional context. A good example
would be musical compositions, which merely drew from traditional experiences and were
rendered in the local language. Like the idea/expression dichotomy in the field of copyright,
it might be worth considering whether traditional style alone should be regarded as
protectable TCE. Some of the elements listed in WIPO/GRTKF/IC/13/4(b) Rev., although
generally derived from the characteristics of TCEs as formulated in time past might blur the
picture. For instance, to suggest that they were often primarily created for spiritual and
religious purposes or that they often made use of natural resources in their creation and
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reproduction did not help much in understanding the subject matter. So often, there were
aspects of a community’s way of doing things that was better addressed as TK and need not
be confused with TCEs. And one of such areas acknowledged in the document was the
inclusion of a community’s method of manufacture, even in the case of handicrafts, musical
instruments and textiles. Similarly, it might be helpful to limit the aspects of traditional
instruments and handicrafts to their artistic expressions or designs. TCEs could be reduced to
two broad categories, namely: i) literary and artistic productions, such as music, visual art
and designs (including designs embodied in handicrafts and other creative arts); and ii)
performances. Secret TCEs were not necessarily a separate form of TCEs but merely a
special condition, which compels separate protection. For instance, a TCE may qualify as a
literary musical or artistic production. In the same vein, symbols would almost always
qualify as artistic productions. The Delegation had in the past expressed its reservations
regarding the inclusion of traditional names and words as such as separate subject matters of
TCEs. Perhaps these were valuable and vulnerable elements of the intangible cultural
heritage (ICH) of a community. The gap analysis had confirmed the well-known position that
the IP system was not designed to accommodate TCEs and was therefore ill-equipped to cater
for these expressions. The focus was more on the individual rather than the community and
the subsistence of rights and their benefits were dictated largely by narrowly defined interests.
The irony was that while the original TCE holders were not recognized or protected under the
present IP system, those who plundered and appropriated these expressions were protected
under the thin veil of originality or fixation. The Delegation was particularly pleased to note
the conceptual divergences between the aspirations of indigenous people (including local
communities) and the conventional IP system and was of the opinion that these divergences
were very germane in the understanding of the inherent gaps in the IP system. The role of
customary laws and protocols in the determination and allocation of rights had greater
relevance in the context of TCEs and offered an added reason why the present IP system
could not entirely address the concerns. Because of the low threshold of originality provided
for copyright works, many tradition based expressions might qualify for protection but as
rightly pointed out in the analysis there was nothing in the existing IP regime to protect the
underlying TCEs. Even in those cases where the courts had granted relief, they had almost
always been for contemporary expressions and adaptations by identifiable individuals or
groups and for that reason the benefit of protection did not avail the entire community as such.
This drew attention first to the absence of protection of TCEs as such and to the inherent flaw
in allocating rights to secondary users of TCEs while denying the primary TCE holders and
transmitters any claim to protection or a share in the economic gains derivable from their
TCEs. The same could be said for the availability of protection to mere collections,
compilations and databases while the materials embodied in them were denied protection. On
the term of protection, most of the existing international instruments reviewed in the gap
analysis provided for fixed terms for copyright. The durations were also generally identified
with the life of the author or the date of production, both of which would not ordinarily exist
in the case of TCEs. The very character of TCEs required that the determination of duration
must be author neutral and could not be measured from the point of creation. A non-
predetermined duration, which was tied to the life of the TCE as reflecting the collective
expression of a community, was preferred. Reference to moral rights was hardly helpful since
those rights were tied to the author of the work and moral rights presupposed that the work in
question was a copyright work. On exceptions and limitations, the “public domain” elements
of the IP system could indeed be misleading in the context of TCEs that had never been
granted protection and had not been made available for unauthorized use by those outside the
traditional holding communities. On the fears already expressed by some distinguished
delegations on the possible clashes of TCE protection with other interests, such as freedom of
speech, the Delegation had always accepted that the determination of the limits of rights and
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the proper definition of the available exceptions must be built into the emerging mechanism
for protection. It should be possible within the framework of an international instrument to
negotiate appropriate exceptions and limitations for the greater good of the society. However,
any exceptions and limitations that should evolve must take cognizance of the fragile nature
of most TCEs and the manner in which they were used in the traditional contexts of the
originating communities. As rightly noted in the gap analysis, there were a number of
provisions in existing IP regimes that might have adverse consequences on the continued
existence and integrity of TCEs. One of such was the exception relating to works of sculpture
that were in public display. On the recognition of communal rights, while there were brave
judicial pronouncements recognizing communal interests in copyright works as in the
Australian case cited in gap analysis, this presupposed that the work in question would qualify
for protection under the copyright law. As well-articulated in the gap analysis, the
requirements for copyright protection were not easily adaptable to TCEs. The same might be
said of the possibility of finding communal moral rights. It was true that moral rights could
be in perpetuity and might be available to the author as against the legal owner of copyright,
but problems would arise where the author of the work was unknown or could not be
identified as was the case with most TCEs. As was often the case, the author of a copyright
work was generally defined as the person who created the work in question. Although there
was always a provision for joint authorship, the legal and technical issues associated with the
determination of this posed additional challenges for TCEs. It was doubtful if this could
provide realistic protection for TCE holders. In fact, as the various national experiences
discussed in the gap analysis showed, any attempt to merely grant IP-type respect to holders
had never been a popular choice because it did not work. On Article 15(4), the real usefulness
of the Article was clearly borne out of the fact that only one State found it worthy to engage in
the process. One or two other countries that incorporated the provisions in their national
copyright laws and there was no suggestion that even this was applicable to TCEs as against
copyright works whose authors were merely unidentifiable. On the usefulness of the WPPT,
it was the view of the Delegation that the WPPT provided very limited protection not so much
to TCEs but to the performers of TCEs who might not necessarily be the holders of the TCEs
concerned. The document had identified a number of shortcomings including: (i) the narrow
definitions of beneficiaries; (ii) the limited scope of protection available; (iii) the limited
duration of the rights. The many gaps identified in the document could hardly be addressed
without a radical shift in the philosophy and elements of protection. Those changes could not
be merely cosmetic. This was why a sui generis regime within the context of an international
instrument would be desirable. Once again, the Delegation was of the view that the few cases
that gave hope to the protection of TCEs under existing IP regimes were cases that fell within
the realm of copyright and the mere fact that such works fortuitously belonged to a group or a
community should not mislead one to believe that the concerns of traditional communities
could be addressed under them. While national experiences and case studies would always
provide the welcome relief from the more tedious examination of substantive issues, they
hardly advanced the work of the Committee in any significant measure. Rather, national
experiences further showed the inadequacy of the IP regime for addressing the issues of TCEs
in a comprehensive manner. The outcome of the gap analysis in addition to the other
supporting documents should complement the response of delegations to the list of issues and
the initial discussions on the principles and objectives with a view to developing an
international instrument.

96. The Delegation of Brazil raised a question concerning documents
WIPO/GRTKF/IC/13/9 and WIPO/GRTKF/IC/13/10. It sought clarification on how to
interpret the African Group proposal as it had understood that it should read the proposal as
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having two parts since the latter seemed to be closely related and complementary to the
former.

97. The Delegation of New Zealand raised concerns as to: i) the characterisation of TCEs
as creations that were not ‘owned’ by the individual but fell within a shared sense of
collective and communal responsibility, identity, and custodianship; ii) the emphasis on the
current use and description of TCEs as identifying a living tradition and a community that still
bore and practiced it; and iii) the definition of TCEs as having had an author at some stage,
but that author was now unknown or simply unlocatable. These characteristics did not quite
fit the New Zealand context. New Zealand’s domestic experience demonstrated that in fact
the TCE holders viewed their relationship to the TCEs that they created as a mixture of
individual and collective/communal rights and responsibilities. Individual creators of TCEs
did not necessarily want to prevent copyright from applying to contemporary works derived
from TCEs, but rather wanted the collective/communal customary laws, values and
obligations to also be taken into account, respected and exercised. It was a mixture of
individual and/or communal rights and responsibilities, therefore, it was not an either/or
context of protection. The individual and collective/communal forms of protection were
simultaneous; and the relationship between the two was often dictated by the customary laws
and values of the community. The creators of TCEs were both individual and communal
creators. In relation to the emphasis on current use, some TCEs might not be used for periods
of time for a number of reasons. Some TCEs might be inactive for spiritual reasons, or due to
war or conflict, or due to oppression or historical injustices. Some TCEs might go
‘underground’ for several generations before they were picked up again and revived. Some
indigenous and local communities were also in the process of rediscovering their cultural
heritage, which had been lost, due to misappropriation or prohibitions during the process of
colonization. Requiring indigenous and local communities to demonstrate current use or that
the community was still in existence were unreasonable criteria, given the cultural and social
context of some indigenous and local communities around the world was unreasonable. New
Zealand wished to reiterate its proposed criteria that so long as there were still descendants
who associated with the TCEs and could assert holder status. In relation to the characteristic
set out in the gap analysis document on the protection of TCEs which described TCEs as
having had an author at some stage, but that the author was now unknown or simply
unlocatable, that part of the definition was not accurate. New Zealand’s domestic experience
was full of examples where the author of the TCE had been and still was well-known, but he
or she had been deceased for longer than the existing copyright period of 50 years. These
TCEs were therefore outside of copyright and although they might still benefit from moral
rights, the existing moral rights did not take into account the communal customary laws,
values and protocols associated with them. These TCEs were now part of the so-called
“public domain”. The characteristics of TCEs should also include these circumstances.

98. The representative of the Indian Movement Tupaj Amaru lamented the fact that the
Committee had not made tangible progress because of the economic and political interests of
Member States. The mandate of the Committee had an international element for the drafting
of standards, instruments and agreements. Member States should not continue to postpone
the drafting of an international instrument. There was a confrontation between rich countries,
which advocated non-binding recommendations, and developing countries, which favoured an
international legal framework. In a globalized world, there was a need for an international
legal framework containing a coherent, universal definition of TK, as well as enforcement
mechanisms, especially for intangible, sacred and secret TK. The incoherent policies of rich
countries allowed pharmaceutical and agro-industrial companies to plunder the GRs and TK
of ancestral peoples. IP law was a western concept that left out indigenous rights, did not



WIPO/GRTKF/IC/13/11
page 51

recognize TK holders as subjects of law and did not aim to protect the cultural heritage of
ancestral civilizations, except as merchandise. Establishing a guide for cataloguing TK and
GRs would be open to real risks without the FPIC of aboriginal peoples and it would be
impossible to translate such a guide into the hundreds of indigenous languages. To catalogue
TK and GRs, as proposed by many delegations, and put them in the public domain would
violate the confidential nature of many intangible, sacred and secret elements of the living
heritage that was passed down through the generations and which was made up of the
memory of their ancestors. Additionally, putting TK into the public domain would accentuate
the deterioration of cultural values, the misappropriation and misuse of the cultural values of
indigenous communities by multinational companies, and consequently the destruction of the
indigenous identity. At the beginning of the draft gap analysis (WIPO/GRTKF/IC/13/4(b)
Rev.) it was stated that “There is no internationally settled or accepted definition of a
‘traditional cultural expression’”. From reading the document, it could be inferred that there
were different definitions of the protected material concerned within different national
systems. Attempts to harmonize domestic legal systems on an international basis were
headed for failure as a result of the economic and political interests of the rich countries,
which had the monopoly on technology. Although different points of view existed among
States, it did not mean that different definitions of TCEs to be protected had to be invented.
The TK and folklore of local and indigenous communities, which was passed down through
the generations, was outside the scope of national legal protection and IP law. IP offices had
granted, and continued to grant, many patents for innovations based on TCEs and TK, mainly
to multinational companies. It was not the first time that WIPO, UNESCO and the FAO had
discussed the need for an international mechanism to protect cultural heritage and EoF. The
representative referred to the UNESCO-WIPO Model Provisions for National Laws on the
Protection of Expressions of Folklore Against Illicit Exploitation and Other Prejudicial
Actions (1982), as well as Article 15(4) of the Berne Convention. The Berne Convention had
not been sufficient to guarantee the possession, control, preservation and restitution of cultural
assets, in particular, EoF. Other conventions had also been signed, such as the UNESCO
Convention Concerning the Protection of World Cultural and Natural Heritage (1972) and the
Convention on Biological Diversity (CBD). The Committee should use these as inspiration.
The representative then quoted extensively from the UN Declaration on the Rights of
Indigenous Peoples, especially Articles 11, 12 and 13.

99. The representative of the Ibero-Latin American Federation of Performers (FILAIE)
stated that the TCE draft gap analysis (WIPO/GRTKF/IC/13/4(b) Rev.) and the summary of
options (WIPO/GRTKF/IC/13/6) were excellent, as well as essential to the Committee’s
work. FILAIE stated that its position in previous sessions had always been the same with
regard to adequate protection for TCEs, which was that, given the specific nature of the
subject, the adoption of a binding international instrument, in other words, a sui generis legal
treaty, was necessary. It recalled that the decisions adopted by the WIPO General Assembly
in 2003, 2005 and 2007 had given the Committee a mandate with a strong international aspect
that stated that no outcomes should be excluded in its work to protect TCEs, in relation to IP,
including that of producing an international instrument or instruments. With that in mind, the
Committee’s options were: i) a binding international instrument or instruments; authorized or
persuasive interpretations or explanations of existing legal instruments; ii) a non-binding
international instrument or instruments; iii) a high-level resolution, declaration or decision,
such as an international political agreement to defend fundamental principles, stipulate rules
against misappropriation and misuse and establish the priority needs and expectations of TCE
and TK holders; iv) strengthening international co-ordination through guidelines or model
laws; and v) co-ordinating development in national legislation. It further recalled that the
WPPT classed those who performed or delivered a literary or artistic work or EoF in any form
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as performers. That being so, FILAIE considered that those who performed EoF were IP
rights holders when they undertook such activities. In that regard, affiliations as rights
holders were being considered for when TCEs were performed. The Committee’s work had
been taking place over a period of more than seven years and, until the present meeting, no
documents had been drafted in treaty language. For that reason, the representative was of the
view that the African Group’s proposal seemed to provide a basis from which the
Committee’s work could be advanced. For FILAIE, the solution for protecting TCEs was to
draw up an international binding instrument, especially when suitable technical legislation
could be used to draft a treaty that could include reservations on certain questions in order to
facilitate its signing and approval. In view of time constraints, it suggested applying the
following legal reasoning: if it could be done, and it was advisable to do it, then it should be
done. On substantive issues, the representative referred to, particularly paragraph 35 of the
TCE gap analysis, which discussed the specific, technical limitations of the IP systems that
were most relevant to TCEs. It was doubtful that TCEs met the requirement of originality
that was essential for copyright protection. However, in paragraph 35(b) of the draft gap
analysis, it was recognized that TCEs were communally created and held. That showed a
contradiction between the previous expression and the possible absence of originality, as
originality was a consequence of creation, given that it was not possible for an original thing
not to have been created, and vice versa. The representative considered that there were
sufficient original elements in TCEs and that it was precisely that originality that
distinguished one community from another in terms of culture. Therefore, the requirement of
originality for TCEs was not insurmountable. TCE ownership should go to the community
that had created and held their particular TCEs. Another issue to be considered was the legal
treatment that the authorship of the community, as the IP rights holder, should have, because
the legal drafting process could give joint and related authorship to a community of persons
constituting an ethnic group, instead of to just one person. The gap analysis also referred to
issues such as the term of protection and the commencement date for calculating that, which
was particularly important. TCEs could not be in the public domain because that would
contradict their core essence, which was that they were passed down and adapted from one
generation to another. Their commencement date could not be defined and to protect it for a
defined period would eventually put an end to the existence of TCEs. In order to move
forward, a legal development, possibly founded on a right to remuneration for the community,
had to be produced. In addition, a public domain payment system that was subject to
conditions such as prior knowledge on the part of the community and consent for use or
disclosure should be considered. The legal tools to grant protection to TCEs did exist.

100. The representative of the Bethechilokono Governing Council (BCG) referred to
WIPO/GRTKF/IC/13/9 and WIPO/GRTKF/IC/13/10, and proposed that the terminology used
in WIPO/GRTKF/IC/13/9 be modified to reflect the views of the indigenous peoples as
holders of TK, TCEs and GR. The representative furthermore proposed that the UN
Declaration on the Rights of Indigenous Peoples be used as a template to provide for an
appropriate and accessible meaning of terms. With respect to WIPO/GRTKF/IC/13/10, the
African Group proposal for the establishment of an intersessional expert working group, the
representative believed that such a working group would allow for an interface between the
Member States and indigenous peoples.

101. The Representative of the Indian Council of South America (CISA) took note of the
African Group proposals concerning the protection of TK, TCEs and GR, as well as the
recommendations concerning the intersessional work of the Committee. It thanked the Group
for its work, which it considered very relevant for indigenous peoples. CISA expressed
particular support for the recommendations for examining the issues more thoroughly and for
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drafting recommendations through intersessional work and the creation of a group of experts
that would include accredited observers from indigenous communities.

102. At the invitation of the Chair, the Secretariat ,introduced documents
WIPO/GRTKF/IC/13/5(a), WIPO/GRTKF/IC/13/5(b) Rev., WIPO/GRTKF/IC/13/6 and
WIPO/GRTKF/IC/13/7.

103. The Delegation of India reminded the Committee that the Secretariat had completed a
number of detailed analyses of the entire scope of TK and TCEs since the first session of the
Committee in 2001. More than 15 documents could be listed relating to this issue from the
first session onwards. It should therefore be remembered that the comments on the draft gap
analysis would only be in addition to the exhaustive and informative list of studies already
carried out by the Committee. India, along with other developing countries, was looking for a
legally binding international instrument so that the issue of misappropriation of their TK and
GR could be addressed. As was well known, India was extremely rich in TK and GR. Its
systems of traditional medicine, i.e., Ayurveda, yoga, Unani and Siddha were known
internationally and were extensively being misappropriated at the international level. India
had in the past shared with the Committee and the international IP community the problem of
wrong patents granted at the international level which were based on Ayurveda, Unani and
Siddha systems of medicine. Extensive expert studies had revealed that more than two
thousand wrong patents were granted every year at the international level based on their
codified systems of knowledge. India had developed a five language (French, Japanese,
German, English and Spanish) TK Digital Library (TKDL) containing two hundred thousand
medicinal formulations with the information running into thirteen million pages. The TKDL
was now being made accessible to international patent offices under an access agreement.
This would address the issue of misappropriation of TK in their systems of medicine.
However, an optimal solution would be an international binding instrument for TK and TCEs.
Through TKDL and with the cooperation of the international patent offices, the issue of
misappropriation of their TK in the future would largely be addressed. However, they were
equally concerned about the necessity for the rectification of past wrongs, that was the
invalidation of patents which were granted due to non availability of information on prior art
to examiners. For resolving these concerns and to make GR, TK and TCEs a tool of wealth
creation for the holders of these knowledge systems, the Delegation urged the international IP
community to develop a legally binding international instrument for the protection of GR,
TK and TCEs.

104. The Delegation of France, speaking on behalf of the European Community and its
Member States, reaffirmed its commitment to make a constructive contribution to the
Committee’s work and thanked the Secretariat for the new version of the draft gap analysis on
the protection of TK, a document on which the European Community had already made a
number of written comments which had been submitted to the Secretariat. The Committee
had before it several documents: draft factual extracts drawn up based on the observations
which had been made on the list of issues relating to the protection of TK; a set of draft
objectives and principles for the protection of TK; a summary of the practical options
concerning the international dimension of the Committee’s work; a draft recommendation on
the recognition of TK in the patent system; and a draft gap analysis on the protection of TK.
The European Community considered that the examination of these documents, in particular
the document concerning the general objectives and principles, was important work for the
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Intergovernmental Committee and should in the long run help to define and promote
appropriate protection for TK. A significant amount of information and numerous paths and
options were developed in these documents by the Secretariat and by Member States. The
documents showed that certain existing intellectual property rights already offered possible
forms of protection. They also identified possible gaps in TK protection, as the Secretariat
had outlined in the draft gap analysis. The Secretariat’s task had proven to be increasingly
complex given that the Committee had not yet reached agreement on several basic concepts
such as definitions or the objectives pursued. The European Community considered that the
Committee was on the right track and that the gap analysis was an invaluable contribution to
the Committee’s work. However, to find effective solutions, it was necessary for the
Committee to continue to work more on the basic concepts. In view of the varied points of
view expressed by the Committee’s Member States, the European Community considered that
it would be very difficult to find a single, binding solution. Moreover, the European
Community reiterated its preference for the development of international sui generis models
or other non-binding options for the legal protection of TK and its desire for the final decision
on the protection of TK to be in the hands of each contracting party.

105. The Delegation of Romania, on behalf of the Regional Group of Central European and
Baltic States, stated that in order to make progress further discussions on the essential
concepts were needed, with a view to achieving a better understanding and the necessary
degree of legal certainty. Once agreed by all, the definition and objectives of TK would help
identify the appropriate modalities for addressing the protection gaps. The Group could
support the elaboration of sui generis models or other international non-binding options in
this field. Therefore, it was looking forward to developments meant to get the Committee
closer to that end.

106. The Delegation of the Peoples Republic of China considered that the issuance of the
carefully prepared gap analysis constituted a valuable initial achievement in itself, which
would help identify the gaps and problems, thus laying down a new foundation for the
discussions to make substantial progress. The Delegation hoped that with the sincere efforts
by all Member States, the Committee would be able to discuss the issues on the protection of
TK in more detail. It noted the diversity in terms of the types and presence of TK due to the
geographic, cultural, historical and even natural and environmental differences of various
countries, and appealed for such diversity to be fully taken into account in the related
discussions in this area.

107. The Delegation of Algeria, speaking on behalf of the African Group, had previously
commented on the draft gap analysis on the protection of TK. The African countries
considered that the draft analysis concerned revealed many gaps which needed to be filled.
Although appropriate solutions had been put forward, some of them remained insufficient and
unsuitable for TK in view of the international dimension of such protection. For this reason,
the Group considered that the solutions put forward in the document were merely interim
measures while a comprehensive solution was being worked out. In this regard, the African
Group reaffirmed that only the drafting of a legally binding international instrument would
ensure effective protection of the rights of the native communities holding this knowledge.
Furthermore, document WIPO/GRTKF/IC/13/9, which had been presented by the Group,
stressed the ways and means of bringing about a convergence of views and the approach to
adopt to forge ahead with the Committee’s work. The Group remained convinced that inter-
sessional meetings were essential to make substantive progress in the negotiations under way
and hoped to make a positive and constructive contribution in this regard.
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108. The Delegation of Germany, on behalf of Group B, fully agreed with the finding in the
gap analysis that the difficulty of identifying and defining TK to be protected was one of the
major obstacles for the determination of whether enhanced IP-related TK protection was
needed. The Group had constantly stressed that legal certainties were of paramount
importance in this context. The Comittee should usefully agree on a working definition of
TK. Further efforts should be spent on clarifying the potential objectives of TK protection.
Clarity of the objectives would make it easier to decide whether the existing forms of TK
protection were adequate or not. With regard to the question “which means are suitable for
TK protection?”, the gap analysis listed a broad range of options that existed or might be
developed to address the potential gaps identified in the document. Progress in that field
would help to asserting whether identified gaps in the existing framework of TK protection
should still remain as gaps. For good reasons, the gap analysis refrained from any
recommendation as to which measures were preferable. The Group voiced its support again
for continued work on developing options for the protection of TK. It reiterated the need for
Member States to maintain the appropriate flexibility to adapt options to the national
circumstances. Since all aspects mentioned above were to some extent entwined, the road
ahead would be a difficult one. These fundamental questions needed to be answered before
deciding which path one should take. The Group was willing to make this journey.

109. The Delegation of the Islamic Republic of Iran stated that the Secretariat fairly
classified the gaps which existed in the definition of TK, the objective of protection and the
gaps existing in the international legal mechanisms for protection of TK. Taking into
consideration the specification of TK, which made it different from other fields of knowledge,
the current IP system could not provide protection for this branch of knowledge. In this
regard, section 4 of WIPO/GRTKF/IC/13/5(b) Rev. also indicated that the current IP system
was not adequate for protecting TK. Accordingly, it was important for the Delegation to
move this Committee in the direction of concluding an international legally binding
instrument to tackle these gaps. In relation to section 3 of the document regarding existing
obligations, provisions and possibilities for protection of TK, the protection of TK under
current patent system was unfeasible. The enlightenment of the document about flexibility
and differences that existed in national, regional and international patent laws, which may
provide protection to specific innovations developed within the traditional context, was true in
theory. However, it was very difficult or impossible to provide practical protection for such
innovations at the international level. Paragraph 36 of the document correctly referred to the
issue that, presently, there was no international binding law for TK - hence, it was
indispensable that the Committee moved to the direction of concluding a binding instrument
to fill this gap. In relation to the protection of TK under international provisions regarding
undisclosed information, taking into account that at the time of conclusion of the Paris
Convention and the TRIPS Agreement the protection of TK had not been intended by
participants, currently it seemed difficult to provide protection of undisclosed TK under these
provisions. There was no doubt that unfair competition provisions were important for
protecting IP products, however, these provisions were a complementary system, which could
be used alongside with the main system for the protection of TK. On the subject of the
protection of TK through distinctive signs, the document truly pointed out that the trademark
system could not provide protection for TK, however, the document asserted that the system
may provide indirect protection to TK. In September 2007, the WIPO GA gave the
Committee a new mandate to focus, in particular, on a consideration of the international
dimension. At this time, after two sessions as indicated above, the Committee clearly came to
a conclusion that there were gaps in the international mechanism. Accordingly, a reasonable
answer to the question of options that existed or might be developed to address the identified
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gaps was to tackle these gaps. Therefore, it supported the conclusion of a legally binding
international instrument as other options could not meet the objective of the Committee.

110. The Delegation of Pakistan supported the development of an international legally
binding instrument for the protection of TK. It was encouraged by the constructive comments
made by developed countries, of their will to move forward on this issue towards a positive
outcome or concrete results. It looked forward to the discussions and the comments made on
TCEs, the future work, were still valid for TK as well.

111. The Delegation of Canada considered that the draft gap analysis on protection of TK
(WIPO/GRTKF/IC/13/5(b) Rev.) was a useful tool to achieve greater understanding and
consensus on the work of the Committee. As there were certain limitations placed on
government activities during a general election process, Canada had not been in a position to
submit written comments on the gap analysis on TK but was considering sending a written
submission in the near future. As highlighted in the gap analysis, TK cut across different laws
and jurisdictions. The gap analysis also highlighted that while gaps may exist, it may not be
desirable to fill these gaps. Canada recognized that certain aspects of TK that may not
necessarily be subject to IP protection but may still be protected under, for example unfair
competition laws, language charters, education law and policy, and cultural property import
and export legislation. For this reason, the gaps may not exclusively lie in the IP system. In
fact, gaps may exist in terms of capacity and awareness, namely the ability for aboriginal
groups to make use of existing laws and mechanisms. Canada supported the development of
capacity to use such laws and mechanisms, including the IP system. In fact, Canada had
already engaged in such activities. In June 2008, officials from the Department of Industry
and Canadian Heritage participated in two workshops in British Colombia with two
indigenous communities, the Sliamon and the Ktunaxa, to explain the benefits and limitations
of the IP system. Given the importance expressed by the Committee to continue its work on
TK, there was reason and support for the Committee to move ahead on this issue, particularly,
on the draft policy objectives and general guiding principles, as well as, the list of issues. It
was important that this be done in an inclusive manner that reflected interests and concerns of
Member States. In this regard, the Committee could consider revising the draft policy
objectives and guiding principles through practical technical inputs from experts. Such inputs
would help ensure their relevance and utility at both the national and international levels. It
may also be worthwhile for the Committee to look at the gap analysis in conjunction with the
draft policy objectives and general guiding principles in order to consider whether the gaps
identified needed to be addressed or not. Canada encouraged the development of options,
which would allow the Committee to benefit from additional technical review of the issue.
This could assist in focusing the work, for instance, by limiting the number of draft objectives
and guiding principles that were non-IP in nature. As the Chair previously mentioned, the
Committee was invited to consider an appropriate process to further the work of the
Committee for the present biennium. Canada was ready to work towards setting a critical
path for the work of the Committee to progress in a structured and organized manner. With
regards to document WIPO/GRTKF/IC/13/7, several recommendations proposed the need to
further enhance patent examiner’s access to TK-related information, for example:
Recommendation I suggested that new initiatives should be undertaken to ensure the validity
of patents, which may contain TK; Recommendation IV proposed that patent examiners
working in the relevant technical fields should have greater awareness of TK and TK systems;
Recommendations VI and VII called on patent authorities to take full account of diverse TK
sources when assessing patent validity, especially with regards to novelty and inventiveness.
In Canada’s view, the improvement of prior art databases was an important step in achieving
better access to pertinent prior art sources, as well as, ensuring greater patent validity. Japan’s
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proposal, presented in WIPO/GRTKF/IC/9/13 and WIPO/GRTKF/IC/11/11 in the context of
GRs, called for such an initiative, and it believed that the objectives of the vast majority of the
Committee’s members would be served by establishing better quality databases, both for TK
and GRs, and that further discussion and consideration of Japan’s proposal should be
undertaken by this Committee.

112. The Delegation of the United States of America agreed that the revised gap analysis
identified the issues in a helpful and constructive manner and provided a useful structure for
discussion as the Committee moved forward. It also thanked the Secretariat for incorporating
the comments that the United States and others had submitted on the draft gap analysis
available for review. These comments were constructive and informative. It was
disappointing, however, that few comments were received on the draft gap analysis. It hoped
that the period for providing comments would continue to be open so that others may also
provide comments. The revised gap analysis and the comments filed in response thereto
would be useful as the Committee proceeded with its discussion on the substance and options
relevant to TK.

113. The Delegation of Colombia reiterated its point of view with regard to TK that
international coordination should be strengthened through guidelines or model laws. The
Committee should develop model clauses which were designed to eliminate the
misappropriation and misuse of TK, characterizing such acts as violations of international
law.

114. The Delegation of the Republic of Korea expressed the importance of exploring the
options available under the existing IP system. However, WIPO/GRTKF/IC/13/5(b), page
40, only referred to Article 10bis of the Paris Convention as an option available under the
existing IP system. On the other hand, page 26 of the same document mentioned other
relevant documents. This part of the document was very important in studying the future
protection of TK. The Delegation asked the Secretariat to summarize this document, which
meant the possibility of protection of TK under the existing IP system with various options. It
wanted to incorporate all those parts into this document as it would be very helpful for the
future discussions on the protection of TK.

115. The Delegation of Brazil reiterated its position on TK. The gap analysis had been
elaborated in a comprehensive and well structured fashion. It demonstrated the mature and
advanced stage of the Committee’s discussions on the legal concepts and working definitions
relating to the protection of TK. The protection of TK must be addressed at the international
level, as misappropriation was a global problem. There was clearly a gap in the international
protection of TK and the best way to breach this gap was by the adoption of an effective
international instrument within the IP system. There was an emerging consensus on the need
to strengthening and establishing an international framework for the protection of TK. This
consensus departed from the fact that existing IP treaties failed to provide adequate
protection. Existing international legal instruments in other policy areas, even though they
may be useful, fell short of providing a comprehensive and effective protection.

116. The Delegation of Switzerland pointed out that it had submitted written comments on
the gap analysis on the protection of TK and that it would submit further comments in
writing. It regretted that only a few other States had taken the opportunity to do the same. It
indicated that the existence of TK and TCEs was not limited to countries with indigenous
populations, and that such knowledge and expressions were also found in countries such as
Switzerland. Furthermore, it supported the draft recommendations for patent authorities
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contained in document WIPO/GRTKF/IC/13/7. It maintained that these recommendations
would help authorities dealing with patent applications relating to TK. With regard to
paragraph 48 et seq., under the heading “Practical issues relating to searching for traditional
knowledge as prior art”, the Delegation referred to its proposal for the establishment of an
international Internet portal for traditional knowledge. This portal would provide an
electronic link between existing local and national databases on TK and thus facilitate access
by patent authorities to key information on TK stored in such databases. When establishing
the international Internet portal, proper precautions would be taken to prevent the misuse of
the information contained in it. Further details about this proposal were contained in
paragraphs 30 to 32 of WTO document IP/C/W/400 Rev. 1. Finally, with regard to the
definition of traditional knowledge mentioned in paragraph 15 of the document mentioned
above, it reiterated the need for international consensus on a practical definition. The
Committee had been discussing these “draft recommendations” for a long time. In
Switzerland’s view, they could be published under this title on the WIPO website and made
available to the stakeholders, particularly patent offices. Their publication would enable the
Committee to conclude its work on the “draft recommendations” for the time being, but this
would not prevent it from revising or amending them where necessary and therefore
republishing them.

117. The Delegation of Indonesia reaffirmed its position that an effective and efficient
protection on TK would be achieved through the establishment of an international legally
binding instrument or instruments. Keeping in mind the views among Member States, the
Committee had pledged its commitment to establish such a desired international instrument or
instruments within a certain time frame. On the gap analysis, the Delegation shared the views
of others that the discussion should bring the Committee to concrete outcomes and not merely
a matter of improving documents. It was furthermore in line with the African Group proposal,
particularly, on the consideration of the factual extractions under the ten issues on TK as main
instrument to expedite the establishment of a desired international legally binding instrument
or instruments. The Group’s proposal on the “way forward” would allow for the convergence
of the diverging views. Regarding the specific issue of elements on the protection of TK,
Indonesia generally considered the establishment of a special and stand-alone law for the
protection of TK as manifested in its national draft bill on the protection and utilization of TK
and TCEs supported by a database and documentation mechanism, taking into account the
protection of sacred and discrete TK. Work at both the national and international level should
in parallel be maximized in order to achieve a protective outcome at the end.

118. The Delegation of El Salvador noted that the gap analysis was extremely important and
that it had confirmed what had been said in that meeting and in others. In fact, the forms of
IP, meaning copyright or industrial property, that were currently available were not sufficient
to protect intangible knowledge. Among other characteristics or considerations in the case of
copyright, for example, was that, due to the very nature of TK, the form of transmission, the
form of ownership and the length of protection, it was not possible to define it and categorize
it as a protected work. On the other hand, in the case of industrial property, meaning patents,
it would also be very difficult to consider protection for a limited period, knowing that, after
that period, it would pass into the public domain. With such a background, El Salvador
considered that the solution was an international sui generis instrument that could cover the
variety of subjects dealth with by the Committee.

119. The Delegation of Japan believed it was essential to further discuss fundamental items,
including the definition of certain terms. In order to deal with such basic points as “the kinds
of knowledge that are eligible for protection” and “the beneficiary of TK”, an agreement
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should first be reached on “the objectives for protection of TK.” A common understanding in
this regard was necessary for constructive and productive discussion. In this regard, the gap
analysis was a very useful approach to formulate such a shared understanding. The analysis
referred to working definitions of TK. Nonetheless, it did not sufficiently tackle fundamental
points, such as the definition of certain key terms in order to proceed with the analysis. Those
working definitions might be helpful for general discussions. However, when the Committee
would examine whether or not the identified gaps were to be filled, it should consider the
following questions: “to what types of TK protection should be extended” or “how should the
word ‘tradition’ be defined” based on actual individual cases. Such an inductive approach
would help to establish shared definitions of TK. It was crucial to clarify fundamental items
in the list of issues from the viewpoint of making the gap analysis meaningful and examining
if the identified gaps were really to be filled.

120. The Delegation of South Africa supported the statement made by the Delegation of
Algeria, on behalf of the African Group. The gap analysis highlighted the limitations of IP
protection in its current form. For this reason, it supported the view that a comprehensive and
holistic sui generis instrument needed to be developed to provide for the overall protection of
TK. South Africa, in line with the African Group document WIPO/GRTKF/IC/13/9,
considered the text provided in WIPO/GRTKF/IC/9/5 to be a good basis for further
discussions. Key areas of focus within TK were: 1) definitions and object of protection; 2)
exceptions and limitations and duration; 3) PIC and moral/economic rights;
4) beneficiaries; and 5) sui generis options for protection. In view of the conclusions of the
TK gap analysis, South Africa reaffirmed the need for intersessional work to address these
gaps non-prescriptively to work towards the development of an internationally binding
instrument. The intersessional work in view of the Committee’s current mandate should
remain focused and conducted within a clear time frame and work program. The work of the
Committee on TK should take into consideration the complimentary work currently being
conducted in other fora, particularly the CBD.

121. The Delegation of New Zealand continued to support a menu of options rather than a
one size fits all approach. Its domestic experience to date demonstrated that a menu of
measures would be needed at the international level, as well as at the domestic level, to
address the objectives of indigenous and local communities for the protection of their
knowledge. It was interested in exploring in more depth the range of options and
mechanisms, existing IP-based and sui generis solutions. As mentioned, New Zealand would
submit detailed written comments to the Secretariat for consideration by the Committee. It
raised the following few issues for consideration by the Committee: Page 17, sub para 26 (v)
and (vi of the draft gap analysis document contained two sections, which domestically would
associate more with the concept of TCEs. Signs, symbols, words or names, and designs of
indigenous and local communities were intangible TCEs, especially when looking at their use
in the context of Trade Marks and Industrial designs, but it went even further and stated that
even in the context of patents they were still TCEs. The Delegation therefore considered that
the analysis on page 17 should have formed part of the TCEs document. This highlighted the
difficulty that existed in distinguishing between TK and TCEs and especially when doing so
for the purposes of looking at existing IP laws (paragraph 43 on page 22). In some
circumstances, the customary laws, values, and protocols associated with some knowledge
may prohibit certain uses, which might in effect impede some forms of innovation. An
example of this in New Zealand would be innovation based on genetic modification processes
(page 24 subpara (c)). New Zealand did not consider a requirement for disclosure in patent
applications to be a gap but rather a potential solution. The actual gap in relation to the issue
of disclosure could be more explicitly described and defined in which New Zealand would
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define it as the inability for patent examiners, given existing sources and processes for
examination, to assess whether an invention, in its research and development, was based on or
contained elements of TK, TCEs, and to determine the source of GR used. A potential
solution to this gap in the current IP system could be the requirement to disclose. New
Zealand reiterated the following objectives it considered should be sought to be achieved
through the IP protection of TK: i) to prevent misappropriation, misuse, and
misrepresentation of TK by providing communities with the means to control the ways in
which TK was used beyond the traditional context; ii) to foster and encourage more
respectful practices by individuals and organizations who wished to use TK; iii) to strengthen
and recognize the application of collective/communal customary laws and protocols
associated with the use of TK; iv) to recognize the contribution to innovation and creativity
that TK holders make and ensure proper attribution of rights; and v) to promote fair and
equitable management and sharing of benefits (economic or otherwise) flowing from the use
of TK.

122. The Delegation of Ecuador considered that the prevailing IP systems protected private
rights and did not cover the value per se and of collective nature that TK had for indigenous
peoples. The patent system, for example, was not suited to protecting TK as it protected
private rights for derived products or processes. TK was collective, intergenerational and
imprescriptible over time, and it provided collective benefit throughout the ages. Ecuador’s
recently adopted Political Constitution was explicit on this point, and established sui generis
protection mechanisms for TK. That was why Ecuador had stipulated that TK protection
systems should be sui generis in nature and should combine both conventional and
unconventional protection options, in line with the means of conserving and protecting TK
that were provided for in the United Nations Declaration on the Rights of Indigenous Peoples.
As part of the development of national standards for the protection of TK, Ecuador considered
collective commercial marks and appellations of origin that came from indigenous
communities’ original products as legal protection options that gave the sui generis nature of
the protection set out within the Committee and in the CBD.

123. The Delegation of the Russian Federation believed that WIPO/GRTKF/IC/13/5(b)
would provide a good basis for further discussion, as it was well structured and contained a
list of existing forms of protection, which could be applied to a TK subject, and a list of the
corresponding international instruments for the implementation of the corresponding forms of
protection. In that regard, it also highlighted the gaps in the application of one or other form
of protection or one or other existing protection instrument. As other delegations, the
Delegation would submit its written comments.

124. The representative of the United Nations University (UNU) stated that to support the
work of the Committee, the UNU Institute of Advanced Studies TK Initiative (UNU-IAS
TKI) was compiling an annotated collection of TK protocols. The compilation would be
accompanied by an analysis of trends in protocol development. It would also be accompanied
by a practical guide for those wishing to better understand the mechanics and role of TK
protocols. By bringing together an array of protocols in the one place, it expected that they
would be better able to identify changing understandings and framings of TK by
communities, external institutions, governments and others. They would also consider the
types of consultative processes being used in protocol development, and the main decision
points that those developing protocols faced. While there were many examples of protocols
or codes of conduct/ethics by research institutions and others, there were fewer widely known
and publicly available examples of protocols that had been designed and implemented by
local or indigenous communities. The UNU sought the participants’ assistance in identifying



WIPO/GRTKF/IC/13/11
page 61

protocols for inclusion in the compilation. They were seeking community protocols
especially those whose development had been community led, but were also interested in
other types of protocols and codes in place in the Member States’ jurisdiction, or currently in
the process of development. They would be greatly appreciative of the Member States’
assistance in identifying protocols for inclusion in the compilation. Further details and
contact information could be found at www.unutki.org.

125. The Delegation of Nigeria supported the statement made by the Delegation of Algeria
on behalf of the African Group. It would be submitting its written comments on the gap
analysis to the Secretariat.

126. The Delegation of Norway associated itself with the statement made on TK by the
Delegation of Germany on behalf of Group B. The gap analysis outlined a list of possible
options the Committee could use to follow up on. In this respect, it echoed the Delegation of
New Zealand that a menu of options would be beneficial. Some of the core issues regarding
TK, including misappropriation, definitions, objectives and fair use and scope, would benefit
from further clarification in order to reach common understanding. Norway remained open to
any outcome at any level.

127. The Delegation of Ecuador, on behalf of the Andean Community, stated that Ecuador
currently held the Chairmanship of the Andean Community (CAN) and, in that capacity, it
made the following declaration on behalf of the member countries, Bolivia, Colombia,
Ecuador and Peru. It recalled that, in the recently concluded General Assemblies, it had
expressed an interest in organizing regional meetings, through which its countries would
benefit from the valuable work undertaken by the Committee. In the subregion, a joint
Andean system for the protection of collective and integral TK was currently being
developed, with the direct participation of the indigenous peoples of the four member
countries, as well as the respective government authorities. To that end, national workshops
were being organized as part of a consultative process that would culminate in a regional
workshop in the second quarter of 2009 in Lima, Peru, during which the regional proposal
that would be be submitted to CAN’s decision-making bodies would be endorsed. That
Andean subregional proposal had taken the results of the work carried out by the WIPO
Committee into consideration. It considered, however, that it would be useful for the Andean
countries if WIPO participated in the above-mentioned regional workshop in Lima, so that the
Andean Community could be made aware of the work of the Committee, given that the
objective was to have different opinions in order to draw up an Andean decision on protection
for collective TK; something that was increasingly requested by member countries and
indigenous peoples.

128. The Delegation of Peru associated itself with the statement made by Ecuador in its
position as the current Chair of the Andean Community. It thanked the Secretariat for the
excellent work carried out on document WIPO/GRTKF/IC/13/5(b), as it gave a better
understanding of existing gaps and possibilities concerning solutions to current problems in
the IP system. From reading the document, it was clear that there were certain gaps to fill,
some of which would or should be filled at the national level, and others at the regional level,
although there was also work to be done at the international level. That was why the WIPO
Committee existed, because otherwise it would be denying its own existence. It did not
understand why some delegations had said that they needed to work more at the national or
regional level, or that they needed more time. The document had already indicated several
options. Peru was clear on which option it preferred: a binding instrument, but it was prepared
to discuss other possibilities. It was concerned that some delegations had said that further
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studies were still needed; it did not know what more could be asked of the Secretariat. The
document had to be read in conjunction with the document on objectives and principles that
had been presented at the seventh session more than three years previously, which contained
precisely the objectives and principles that could help ensure that means of helping to solve
existing problems in the IP system in relation to TK were agreed at the international level.

129. The Delegation of Mexico thanked the Secretariat for its efforts in producing the gap
analysis on TK protection, which clearly showed the areas that could be protected as part of
WIPO’s work. It reiterated its recognition for the Committee’s work and for the depth and
standard it had achieved in terms of the following: the description of traditional knowledge as
subject to protection within a holistic vision; the consideration of additional means of
protection and preservation; the establishment of specific characteristics of the protection or
Model of Protection that clarified the concept of misappropriation; and the requirements for
protection, in particular that such protection should be based on customary practices,
standards and approaches, as well as the principle of national treatment for foreign holders of
TK who complied with the criteria authorizing them to be subject to protection. In terms of
the drafting of definitions, it considered that the terms “protection of TK” had been made
clear in document WIPO/GRTKF/IC/13/4(b), page 7, paragraphs 22 and 23, while the word
“protection” had a wider meaning than “safeguarding”, “preservation” and “promotion”. In
Mexico, IP rights included copyright and industrial property rights. However well indigenous
groups had used different IP instruments, they had not been sufficient to cover the protection
needs of their TK as a result of its diversity, as the instruments did not respond to the world
vision and the way in which the 62 indigenous peoples of Mexico valued their TK as a part of
their culture and their essence and identity as indigenous people. Given that Mexico lacked a
national set of legal provisions that specifically regulated the intellectual protection of
traditional knowledge, it reiterated that all the achievements made by the Committee would be
a great help and an essential guide for the future drawing-up of a national law to protect
traditional knowledge. In knowledge of the Committee’s previous session, in follow-up to the
national law that required the Government to consult its indigenous peoples and communities
about any policy or project that affected them, and in response to the Mandate of the
Committee in the sense of States asking their indigenous peoples and communities for their
opinions on issues related to the protection of TK, TCEs and the associated genetic resources,
Mexico, through its National Commission for the Development of Indigenous Peoples, had
begun a consultation on those subjects with its indigenous peoples and communities. That
consultation consisted of three stages, and it was hoped that it would conclude in 2009. The
first stage of the consultation included holding two fora (southern and northern), which aimed
to “bring together authorities and indigenous and non-indigenous community experts in order
to give them an overview of the current situation in terms of TK protection”, and had the
following specific objectives: (a) to find out the authorities’ and indigenous community
experts’ opinions on the subjects to be discussed; (b) to determine the approaches to the
subjects to be discussed; (c) to establish the scope of the subjects to be discussed; and (d) to
find out the possibilities and limitations for recognizing TK, in accordance with existing
regulations. On September 22 and 23, the Southern Forum took place in the city of Veracruz.
Almost 100 indigenous leaders took part, many of whom were holders of TK originating from
the Federal District (Mexico City), Morelos, Veracruz, Oaxaca, Guerrero, Yucatán, Quintana
Roo, Chiapas, Tabasco, Campeche, Puebla and Tlaxcala. That region was where most of the
country’s indigenous peoples lived, hence the importance of the information collected there.
Thanks to that first forum, first-hand knowledge was gained of the way in which those
consulted defined TK; the importance that such knowledge had for them, held by those inside
the villages and communities; the form that it took; the threats it faced, in particular the
effects that climate change was perceived as having on it; the forms in which it was being
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preserved by the indigenous peoples and communities; and their opinion on the form of
protection that they considered practicable within both the national and international legal
frameworks. The Northern Forum would take place in November, during which
representatives of indigenous peoples in the States of Baja California, Sonora, Sinaloa,
Nayarit, Michoacán, Chihuahua, Estado de México, Hidalgo, Durango, Coahuila, Jalisco,
Colima, San Luis Potosí, Nuevo León, Querétaro and Guanajuato would be informed and
consulted on the same subjects, therefore concluding the first stage of the consultation in
2009.

130. The representative of the Tulalip Tribes stated that its position on the issue of TK
databases was well known and could be found in the records of previous sessions of the
Committee. The draft gap analysis provided an excellent review of the issues. It included
that, while indigenous peoples were concerned with the unjust enrichment that might occur
with patent monopolies, they were also concerned with inappropriate use of their knowledge
outside of the patent system. Many had been wary of the construction of such databases, due
to spiritual and cultural issues arising from their customary laws and ways of being, and since
the revelation of TK contained in databases could lead to non-monopolistic third party uses in
ways that violate their cultural norms or threaten their access to cultural resources that were
critical to the continuation of their cultures. The Tulalip Tribes did not fundamentally oppose
the creation of such databases, as they believed it was a matter of indigenous self-
determination to evaluate their potential merits and make their own decisions on participation.
However, it believed that the terms of reference for constructing TK registers in an
international system needed to be subject to the PIC of indigenous peoples, and that rules
must be in place to fully respect and protect their cultural heritage rights in their knowledge.
This also related to issues on the use of TK in the patent system. The draft gap analysis and
discussions within the Committee had focused on what they called the “input end” of the
patent process, the use of TK in patent examinations for defensive protection against the
approval of patents that were inappropriately based on indigenous prior art. It appreciated
that the legal tools proposed or to be constructed recognized the need for protection of TK
submitted for the purpose of patent review. What was less clear was the eventual status to TK
that was used in the patent system, particularly on the “output end”. In the normal course of
affairs, knowledge incorporated into patents had a distinctive career. After a 20 year period of
monopoly and restrictions on use, the knowledge generally became available for use without
restrictions. These uses may conflict directly with customary law associated with the
knowledge since time immemorial. Indigenous peoples may be interested in supplying
knowledge and genetic materials for some processes. IP regimes that contributed to the
development agenda may be compatible with traditional beliefs about the proper use of
indigenous peoples’ knowledge and resources, but they may not be willing, if at the end of a
patent period the knowledge they had been provided became part of the public domain that
could be used without restriction in ways that were incompatible with their beliefs. It
believed that further elaboration on this draft analysis should address these issues.

131. The Representative of INBRAPI said that suitable protection of their TK must give
wide-ranging protection to the entire cultural heritage of indigenous peoples and local
communities. The protection systems available for their knowledge offered two possibilities:
making it public or converting it into the private heritage of people or organizations through
the IP system. Neither of those mechanisms took into account the need for collective
protection for that learning. Registering their knowledge in databases was not acceptable,
considering the non-existence of legal security for that initiative. The main gap in terms of
the protection of their knowledge was the urgent need to create a binding international
instrument separate from IP. Such a sui generis instrument should take into account the
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collective character of their knowledge as well as international human rights legal
frameworks, mainly ILO Convention No. 169 on Indigenous and Tribal Peoples, and the
United Nations Declaration on the Rights of Indigenous Peoples. The Representative invited
the Parties to continue with their work of developing a sui generis protection system for their
knowledge that should include consultation processes involving indigenous peoples and local
communities, and of earmarking funds for skills training that would allow them to participate
fully and effectively in those processes. The Representative considered that their own legal
systems should be included in the future sui generis TK protection through the relevant
contributions that they could have, mainly in resolving conflicts. The indigenous and local
communities that INBRAPI represented remained very willing to further the process of
creating legal security for the protection of their TK.

132. The Representative of the Indian Tupaj Amaru Movement supported the position of the
Delegation of Peru. He said that the same thing had been debated for eight years and there
was no consensus between governments or between the countries of the North and those of
the South. He maintained that a break for reflection should be declared in the Committee so
that it could return with concrete proposals and would not waste time and human and financial
resources.

133. The Representative of CONGAF quoted an African proverb that concerned the vital,
endless and impassable field of TK and TCEs in order to explain the issue and its importance
for Africans. The proverb went as follows: “Only those who live by a river know its true
depth”. He also commented on the document presented by the African Group. The document
had come just at the right time, representing a tedious job of locating, defining, and clarifying
points in order to maintain focus and thus have a clear picture of an area that was so complex
and so often identified as a source of old, new and, without a doubt, future conflicts, given the
way in which the world was developing. The African Group was anxious to present
accurately the trends and the major problems that were a feature of the issues of TK, TCEs
and GR, and therefore initiate their conclusive resolution. Knowledge of their own situations
and those of their natural and global environment allowed the Group to draw attention to the
point submitted for discussion, to appreciate and to highlight further the African Group’s
proposal. As for what that meant in practice, for Africans it was essentially horizontal
development that aimed to, among other things, fight against “the structural impoverishment
of the rural world”. Professor Joseph Ki-Zerbo had said that “Development, far from being
the automatic result of a transfer of gadgets and formulas […] or of blind and indiscriminate
consumption of the products of others, is the result of a collection of factors, or conditions, of
which the most obvious for us today are endogenous research and development. In short,
‘turnkey’ development does not exist; the only kind of development that is valid and viable is
step-by-step development”. That is what, in Africa, was called endogenous development: an
open and multidisciplinary concept in which TK and TCEs were the noble path or the vein
from which all the other fields of African societies radiated. As Professor Ki-Zerbo had also
remarked, “The simple fact that 85 per cent of research on Africa takes place outside of Africa
clearly shows that this continent is disconnected from itself, in particular in terms of its grey
matter.” The mass draining of natural elements, and even genes, towards the North was such
an example, he had stated bitterly.

134. The representative of the International Chamber of Commerce (ICC) welcomed the
documents produced by the Secretariat, which were extremely useful. The ICC had followed
these discussions closely since their inception eight years ago, intervened in several meetings
and made written comments, most recently on the gap analysis on TK
(WIPO/GRTKF/IC/13/6). The representative sympathized with the impatience of many
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countries and observers at the slow progress that had been made, but this resulted from
fundamental disagreements between delegations. Many wanted a legally-binding
international instrument to protect TK. Others doubted if this was possible or appropriate,
given the different situations countries found themselves in, and the lack of clarity on the
objectives of protection (the need for clarity about objectives was a point which the ICC
emphasized in its earliest contributions to the discussion). Accordingly, the ICC supported
some points made by the Delegation of Japan in the present meeting. In their introductory
statement, Japan suggested that it was important to consider the effect of the work on other
important public policies, including their effect on existing IP laws and the public domain.
Such consideration was needed before it could be decided how, or even whether, perceived
gaps in protection should be filled. In all spheres, the rights of right-holders must be in proper
balance with the rights of the general public (a point often, and very properly, put to existing
IP rights holders). The ICC also supported Japan’s request for clearer definitions of terms. It
might be possible to agree on the objective to prevent misappropriation of TK, but not without
first carefully defining both terms (TK and misappropriation). The represntative appreciated
the African Group’s document WIPO/GRTKF/IC/13/6 and heartily commended their
attempts to find consensus for a way forward. However, the ways forward proposed were in
some cases too optimistic with regard to the level of consensus so far achieved. Although
slow progress was frustrating, it did not help to ignore disagreement. The ICC supported the
proposals of the African Group and others for intersessional work. This offered a chance to
move forward and also to tackle issues in more detail. The African group had listed five
issues. Another that might be added to the list was the question of disclosure of origin in
patent specifications. This was widely canvassed as at least a partial solution to the problem
of misappropriation. The ICC doubted it would help much. Even if they were wrong about
this, it was not the simple matter to implement that many seemed to think. There were
numerous questions to be decided. The Secretariat had produced an excellent and impartial
review of the options that were available: “WTO Technical Study on Patent Disclosure
Requirements related to GR and TK – Study No. 3”. If patent disclosure requirements were
to be implemented, these options needed to be discussed. Few of them had been discussed in
any detail in this Committee. Intersessional work would allow detailed work on this and other
topics. NGOs of all kinds should have the opportunity to contribute to the intersessional
work.

135. The Chair introduced documents WIPO/GRTKF/IC/13/8(a), WIPO/GRTKF/IC/13/8(b)
and WIPO/GRTKF/IC/13/8(c).

136. The Delegation of Romania, on behalf of the Regional Group of Central European and
Baltic States, was pleased to see that a debate on the relationship between IP and GR could
take place during the present session of the Committee. WIPO had a role to play in respect of
this specific topic and discussions should continue in a constructive manner. It thanked the
Secretariat for the relevant documents on GR and expressed its gratitude to all those who put
forward proposals in relation to a mandatory disclosure requirement. The Delegation recalled
the proposal submitted by the European Community and its Member States, which called for
adoption of the requirement that all patent applicants would disclose the source of origin of
genetic material and associated TK, legal consequences being foreseen outside the scope of IP
law. It supported that proposal and expressed hope that new developments could lead to a
breakthrough.
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137. The Delegation of the Russian Federation, said that document WIPO/GRTKF/IC/13/7
had not been presented by the Secretariat, but was worthy of attention. The document
provided a full picture of the work of the Committee and other WIPO committees with a view
to the recognition of TK in patent applications. It was valuable in that it enumerated the work
done in that direction and contained references to documents that could be consulted for more
complete information on specific issues. In addition, it contained information on the work
being done in parallel by other international fora to that end, which gave a fuller picture of
such a multifaceted issue. The document was not a simple enumeration but also examined the
reasons for the problems which had arisen, the ways in which they were solved and the results
of each stage of the work done. The section entitled “coordination, consultation and
cooperation” was interesting as it contained details of the experience of New Zealand in
relation to the development of “guidelines” for inventions, which used local flora and fauna
and traditional or local knowledge. The document also referred to the experience of China,
which examined a large number of applications in the field of traditional Chinese medicine
and where, for that purpose, a special group had been set up. Also of interest were the
recommendations on formal and informal cooperation between patent offices. The section
entitled “examining specific disclosure requirements for genetic or biological material or
resources and TK” was important. The Delegation agreed with all the information given in
the paragraph 61 and beyond, and with their observation sections, for example, the principles
forming the basis for the requirement of disclosure of the aforementioned information
(paragraph 65), and the consequences of the refusal to submit to such requirements (paragraph
69). Paragraphs 71 to 74 detailed problems and contained key issues. Those were precisely
the questions to which responses were of interest and which the Delegation wished to receive.
It was therefore in agreement with paragraph 75 on “further areas for clarification” and the
following draft Recommendation on the exchange of experience relating to the practice of
implementing special disclosure measures from the point of view of search and examination.

138. The Delegation of France, speaking on behalf of the European Community and its
Member States, emphasized that it placed great importance on the issue of genetic resources
and was delighted about future developments that would be possible thanks to the
Committee’s decision to examine that point in detail during its 13th session, by according it
equal treatment as part of the three issues that the Committee was mandated to examine. The
Delegation also thanked the Secretariat for redistributing document WIPO/GRTKF/IC/12/8(a)
as WIPO/GRTKF/IC/13/8(a) and updating document WIPO/GRTKF/IC/12/8(b) as
WIPO/GRTKF/IC/13/8(b). The Committee had important work to do on the subject of
genetic resources in relation to IP. Several proposals had been made to the Committee,
including a proposal by the European Community and its Member States on disclosure of the
origin or source of genetic resources and associated traditional knowledge in patent
applications (WIPO/GRTKF/IC/8/11). Several European Union Member States had already
introduced provisions concerning the disclosure of the origin of genetic resources into their
national patent legislation. In that regard, the European Community and its Member States
wished to recall some important elements of their proposal. The European Community and
its Member States proposed implementing a legally binding disclosure requirement
concerning the disclosure of the country of origin or the source of the genetic resources and
associated TK in patent applications. The scope for the application of this requirement was
wide, given that it had to apply to all international, regional and national patent applications.
In addition, as long as it was done in good faith, the applicant would be able to state that he or
she did not know the origin or the source of the genetic resources. However, if it transpired
that the applicant had provided incorrect or incomplete information, sanctions would have to
be provided for, outside of patent law. In order for the disclosure requirement to be an
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effective incentive for respecting the rules on access and benefit-sharing, it was anticipated
that the patent offices would notify a central body, which could be the Clearing-House
Mechanism of the CBD, of information relating to the disclosure of the origin or the source of
the genetic resources or associated TK. Such a link would facilitate supervision, in particular
by the countries of origin and the holders of TK, of respect for benefit-sharing agreements.
The Delegation also recalled that, of the options presented in document
WIPO/GRTKF/IC/13/8(a), it wished the Committee to focus on option (i), which concerned
the development of a mandatory disclosure requirement. Discussions could be held on the
basis of the Member States’ proposals that had already been submitted to the Committee.

139. The Delegation of Germany, on behalf of Group B, thanked the Secretariat for the
documents on GR, namely the list of options for continuing the work on GR and the factual
update of international developments. This latter document provided an excellent overview of
the efforts of relevant international fora with regard to GR. It looked forward to continuing
technical discussions at this session in order to deepen our mutual understanding of the
complex interplay between IP and GR. It underscored the importance of the issue of GR for
Group B. All three items on the agenda of the Committee were on equal footing and should
all receive equal treatment and the proper attention they deserved. It reiterated that the
relationship between IP and GR was an IP issue. The Delegation therefore looked forward to
seeing it being discussed in this forum.

140. The Delegation of Colombia considered that the international dimension and area of GR
should look at option 5 of WIPO/GRTKF/IC/13/6. The document made reference to the
strengthening of international coordination through different guidelines so that the work could
complement, be adjunct, to what had been done in other fora such as the CBD. The
Committee could focus on arriving at fair limitations when it came to the use of GR,
biological resources and access thereto on the basis of technical knowledge and scientific
research. Regarding patent applications with regard to that type of resource it suggested that
when dealing with pure knowledge of nature there was no protection as set forth in the
Andean region but when it came to direct exploitation, extrapolation of these resources, there
had to be very clear information and disclosure. Over and above disclosing the origin of the
resources they had to talk about the scope of the invention and the dimension that was directly
linked to the biological resource, it could be protected in other ways so there could be
adequate use and also retribution of the country from which the resource came. When it came
to later development of the resources that information should be sufficient, but regarding the
preventive protection of genetic and biological resources the measures had to be directed to
other types of indications, such as disclosure of the sources. There should be an inventory for
each country. Furthermore, the interconnection of the various instruments was important.
Coherence between the various provisions and the necessary infrastructure was important so
that there could be development to have a proper response to deal with all the requests
forwarded by the various countries.

141. The Delegation of Brazil held that GR were an issue to which it attached the utmost
importance. Its national legislation foresaw a mandatory disclosure requirement in patent
applications when the invention derived from GR and associated TK. Recently, Brazil was
working on enhancing and strengthening its national legislation on the issue of PIC and ABS
which were the two principles of the CBD. There was a new project of law which had been
discussed with civil society and representatives of indigenous and traditional communities
and it had been a democratic discussion. It hoped to have new legislation to enact the
principles of PIC and ABS in the near future. However, national legislation was not sufficient
to address the global problem of misappropriation of GR. It was an international problem that
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required a global solution, which should be based on a mandatory disclosure requirement in
patent applications. It should be introduced as an amendment in the TRIPS Agreement.
Brazil had been striving for that in the context of the Doha Rounds. The Secretariat correctly
reflected the latest developments within the context of the Doha Round in its document in
paragraph 39 on page 11: “on the eve of the 21/29 July 2008 WTO Ministerial meeting a
coalition of developed and developing country members led by Brazil, the European Union,
India and Switzerland presented document TNCW 52 covering the three current IP issues:
The relationship between the TRIPS Agreement and the CBD, extension of the protection of
geographical indications and establishment of a multilateral system of notification and
registrations”. And that coalition was integrated by over two thirds of the WTO membership.
Any future work or any decision relating to it that would be taken in the Committee should
take into account what was happening in other fora, in particular in the WTO. It was with that
preoccupation and that concern that the Committee should discuss GR.

142. The Delegation of Indonesia looked forward to further discussion and substantial
progress on the protection of GR, in line with the mandate of the Committee. In this respect,
WIPO’s cooperation with other relevant organizations was highly commendable. It
underlined the need to ensure their mutual supportiveness and their maximum and fair
contribution to the interest of all Member States. Discussions on this issue had identified
cases of acquisition of GR in the country of origin/provider and subsequent patenting such
materials in other countries. That has caused problems for Member States, especially the
mega bio-diverse countries. That was not to mention erroneously granted patents due to
patent examiners that were unaware or failed to detect the existence of TK. Misappropriation
would certainly hinder developing countries to reap the full benefit from their own GR in
fostering development. An enhanced disclosure requirement relating to patent in connection
to GR and associated TK used in the inventions would be one useful tool to address the
problem of bio-piracy.

143. The Delegation of Algeria, speaking on behalf of the African Group, thanked the
Secretariat for its substantive contributions in the area of genetic resources as it related to
intellectual property (IP). The future work of the Committee concerning genetic resources
should take into account the substantial developments within other international fora. In that
regard, the African Group welcomed the process of developing and negotiating an
international regime on access and benefit sharing in the context of the Convention on
Biological Diversity (CBD). The Delegation also emphasized the links that existed between
WIPO, the CBD, FAO and WTO. It encouraged these organizations to communicate and
participate actively in each other’s activities, within their respective mandates, to create
synergy in the implementation of related activities. WIPO should consider (i) developing a
range of options for the IP aspects of access and benefit-sharing arrangements that could
ensure benefit sharing and also developing a structured menu of options to guide the
custodians of genetic resources to facilitate their decision-making process; (ii) developing
disclosure requirements and other proposals for dealing with the relationship between IP and
GR as required under the CBD; (iii) developing guidelines and procedures on how to deal
with the IP aspects of access and benefit-sharing arrangements; (iv) supporting demand- and
needs-driven capacity-building initiatives in Africa in relation to IP and GR as well as to the
links between WIPO, the CBD, WTO and FAO.

144. The Delegation of China believed that although the incorporation of the protection of
GR into the IP regime was only one of the links in the whole chain of such protection, the role
it played was irreplaceable. In particular, the inclusion of the requirement to disclose the
origin of GR in patent applications further improved the existing IP system, and would
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contribute to monitoring and eliminating unfair exploitations of GR, especially in the case of
exploitations across borders, and would in turn make sure that the three principles enshrined
in the CBD, such as national sovereignty, PIC and equitable benefit sharing, would be
respected and implemented, thus furthering the long-term objectives of protecting biodiversity
and keeping human development sustainable. Although the IP system was not the sole
approach to the protection of GR, it was an important and indispensable one of
complementary nature, which should play a unique role in that regard. The issue of protection
of GR was currently under discussion in various international fora, including the CBD, WTO
and the Committee, but such discussions were still insufficient rather than superfluous.
Otherwise the delay in the making of concrete results and the birth of an international sui
generis regime could not have taken place. The issue was being discussed at those fora from
different angles and with different focuses, and the Committee could bring a unique
perspective to the question of protecting GR. The Secretariat should therefore join hands with
Member States in bringing into full play its important role that was irreplaceable by other
fora.

145. The Delegation of Japan reiterated that as a solution for preventing erroneous granting
of patents, it had been proposing the establishment of a one-click database, which would
allow patent examiners to more effectively perform prior art searches for applications related
to GR and associated TK. At the eleventh session of the Committee, it supplemented its
original proposal to avoid inappropriate access to the database from third parties, which had
been based on its experiences of access limitation measures. Following the discussions at the
Committee, it now believed that an effective way to address the concerns expressed by some
delegations was to take a step-by-step approach when developing a database in such a way
that the security level could be verified at each step. The development process for the
database was divided into two phases, in other words, the initial pilot phase followed by the
second implementation phase. Currently, the WIPO website included various GR-related
national databases of Member States, which were open to the public. In the initial phase, a
pilot portal site should be set up by linking some of those publicly-open databases for search
purposes. The overall database structure would be the same as proposed at the eleventh
session as dcoument WIPO/GRTKF/IC/11/11. One important aspect was that only
examination authorities, such as the IP offices would be given access to the portal site.
During the initial phase, WIPO would examine if there were any cases of inappropriate access
by third parties to the pilot portal site. WIPO would also conduct a questionnaire survey on to
what degree the portal site was user-friendly with a view to determining what improvements
should be made and, then, the result of the pilot phase would be evaluated. If the result of the
evaluation was positive, the second phase would follow in which for the implementation,
more databases of Member States would be linked to the portal. The aforementioned
databases might include some databases containing unpublished information. “Unpublished”
information meant that only the parties who were allowed to use the databases may have
access to the information. In this connection, it was also proposed that a function to
distinguish published data from unpublished data be added to the portal site, for example,
indicating unpublished data with a flag. Furthermore, a filtering function may also be applied
to hide unpublished data. Another function to be added to the portal site was machine
translation, which would enable an examiner to use it more smoothly and easily. When the
portal site had entered into the full implementation phase, the security measures to block third
parties' access to the portal, especially toward unpublished data, would be checked. When the
relevant information identified by the examiner corresponded to unpublished entry, the
particular information may not be cited in the office action for the purpose of denying
patentability. However, the following measures could be taken to circumvent this situation.
First, an examiner may wish to request WIPO to provide publicly-known documents
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containing the same information as the corresponding non-literature information retrieved
using the portal. In such a case, WIPO would forward that request to the relevant Member
States to which the GR belonged and ask them to supply information, which was publicly
known for the examiner. Second, WIPO, on behalf of the examiner, may provide relevant
authorities in concerned Member States with information on the existence of applications to
which stored information in the portal site had been identified as prior art. These measures
were expected to function as triggers, which encouraged concerned Member States to furnish
alternative useful information for the examination. The Delegation expressed hope that the
additional explanation would contribute the better understanding of its proposal for a
one-click database.

146. The Delegation of Mexico thanked the Secretariat for its efforts in producing documents
WIPO/GRTKF/IC/13/8(a) and WIPO/GRTKF/IC/13/8(b), and highlighted the importance of
ensuring that the work of the Committee complemented the negotiation processes that were
going on as part of the CBD, given that the issues of genetic resources and IP were directly
linked to international regulations on access to genetic resources. Likewise, as part of the
terms of reference of the Committee, it had to give continuity to the debates on the options
available to further its work, including alternatives to approaching the relationship between IP
systems and access to genetic resources. It added that, on that particular point, it was
important to establish the link between the authority that authorized access to genetic
resources and IP rights authorities. Therefore, as a working method, the Committee should
explore mechanisms for exchanging information between authorities for the purpose of
helping to achieve the third objective of the CBD, relating to the fair and equitable sharing of
benefits arising out of the utilization of genetic resources. In terms of the technical aspects,
the Delegation was in favour of creating databases of already disclosed traditional knowledge
and of genetic resources, so that they were accessible to IP authorities; however, inclusion in
such databases of non-disclosed TK had to be subject to the free, prior and informed consent
of the indigenous and local communities that held them, as well as to mechanisms that
safeguarded the integrity and confidentiality of the information. The creation of a database of
genetic resources could be a practicable option in the short term; however, in terms of both its
creation and its possible uses and applications, it had to be taken into consideration that
genetic resources could be shared between different countries. That issue should be a topic for
discussion within the Committee.

147. The Delegation of Singapore noted that at previous meetings of the Committee there
had been discussion on an international database of GR and TK to assist patent examiners
when they examined applications containing GR and TK. Such an international database was
a possible means to prevent the grant of patents in applications involving GR and/or TK
where the patentability requirements of “novelty” or “inventive step” were not met. This
could, in turn, possibly lead to the grant of fewer patents involving “misappropriated” GR or
TK. Member States should focus on and enhance the depth of discussions on databases so
that the matter could be more fully considered. To this end, it had grouped the following key
issues to facilitate discussions: (1) technical aspects of the international database - Member
States may wish to consider previous proposals that had been submitted with regard to
matters, such as the architecture of the international database (e.g. a system linking various
international databases), on the language and search capabilities of the international database
or table fresh proposals for discussion; (2) contents of the international database - what fields
of information would the international database contain? Would the database contain only
publicly known information so that such information could function as a source of prior art?
How would the information be classified and organized on the database?; (3) content
development and accuracy verification of the content that was submitted to the international



WIPO/GRTKF/IC/13/11
page 71

database – what parties would be responsible for content development, accuracy verification
and the submission of content for the international database? How should the issue of
conflicting claims to particular GR & TK be handled? What procedures would there be, and
who would bear the costs, for content development, accuracy verification and the submission
of content for the international database?; (4) access to the international database – who
would be able to view the data on the international database, and download and upload data to
the database? What controls to access should there be, if any? In that regard, there were two
important issues to be considered: There was a risk that if not properly managed, the database
may be misused to facilitate GR and TK misappropriation. What measures may be taken to
prevent this? Notwithstanding the need for any access restrictions, adequate means should be
provided for the general public to carry out prior art searches on the database; (5) who would
maintain and fund the operations of the international database? – the issue of maintenance and
funding was likely to be affected by the architecture of the international database; It was
evident that some of these issues were interrelated with each other. The list of issues was not
exhaustive and the Delegation welcomed further comments and elaborations. Perhaps the
WIPO Secretariat could prepare a list of issues relevant to the development of an international
database of GR and TK, for circulation and discussion by Member States. It hoped that the
listing of issues would be useful towards enhancing the depth of discussions on a possible
international database of GR and TK to assist patent examiners when they examined
applications containing GR and TK.

148. The Delegation of India complemented the work done by WIPO Secretariat in
preparing valuable documents on GR. The IP regimes needed to become more sensitive to the
aspirations of the holders of GR and associated TK. The mandatory disclosure, PIC and
benefit sharing were the three basic tenants to make the patent system more transparent and
credible. Other ideas were also important, but could not be allowed to shift the focus away
from these core issues. The Indian Patent Act had a specific provision requiring mandatory
disclosure of the source and geographical origin of the genetic material contained in an
invention. Disclosure of GR should be required in clarifying prior art relevant to any inventive
step. A number of cases had been documented where patents had been issued with respect to
GR and known products and processes used by traditional and local communities for many
years or centuries. Biopiracy was a global problem as it involved not only the acquisition of
genetic material in one country and seeking patents using such material and associated TK in
another, but also use of such material for derivative inventions. The discussion in the TRIPS
Council on the issue of 'disclosure' had gone into considerable detail with a number of ideas
and proposals for dealing with the complex issue. The Delegation supported the statement
made by the Delegation of Brazil that the discussions at WIPO should take into
consideration the details already emerged at the TRIPS Council.

149. The Delegation of Switzerland thanked the Secretariat for document
WIPO/GRTKF/IC/13/8(b). That revised factual update of international developments
provided an excellent overview of the efforts of relevant international fora with regard to GR.
As mentioned in its opening statement, all three agenda items of the Committee were on equal
footing. Thus, a proper balance should be found when dealing with the three agenda items.
The options for continuing or further work listed in paragraph 4 of WIPO/GRTKF/IC/13/8(a)
included the issue of disclosure requirements. In that regard, the Delegation recalled the
proposals it submitted on the disclosure of the source of GR and TK in patent applications.
Switzerland, not a demandeur, submitted its proposals because it recognized the importance
of increased transparency with regard to ABS. The Delegation referred the Committee to
document WIPO/GRTKF/IC/11/10.
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150. The Delegation of Norway supported the statement made by the Delegation of
Germany, on behalf of Group B. It thanked the Secretariat for the excellent documents
presented, in particular, the list of options. It would be beneficial to have a focus for further
work. The issue of GR was one of the three pillars of the Committee and its further attention.
In Norway, as mentioned in previous meetings, the disclosure requirements in patent
applications remained a focus. Norway had previously made amendments in national
legislations and proposals in both the WTO and WIPO to make it a mandatory requirement in
patent applications. It was important that the work of the Committee was mutually supportive
to the work in other fora and updates in particular of the work in other foras were beneficial
and should be taken into account.

151. The Delegation of El Salvador thanked the Secretariat for producing documents
WIPO/GRTKF/IC/13/8(a), list of options, and WIPO/GRTKF/IC/13/8(b), factual update of
international developments. It said that the list of options was a good document and that it
should be one of the documents used as a basis for WIPO decisions. The Delegation
appreciated the update of international events and the objectivity with which recent, related
events in other arenas, such as the WTO, had been reported in document
WIPO/GRTKF/IC/13/8(b). Finally, it reiterated its satisfaction at the document’s dedication
of an equal amount of time to each of the topics addressed by the Committee.

152. The Delegation of South Africa congratulated the Committee for successfully
dedicating equal time to discussing all three issues in a transparent manner. The discussion
was beginning to show progress and confidence in the future work. It supported the statement
made by the Delegation of Algeria, on behalf of the African Group. It referred to
WIPO/GRTKF/IC/13/9, which contained recommendations on the work on GR. Currently,
amendments to the IP rights that included mandatory disclosure, ABS and PIC in parliament
to get them into law so as to move the national matters and find synergy with activities at the
international level.

153. The Delegation of the United States of America aligned itself with the statement made
by the Delegation of Germany, on behalf of Group B. It thanked the Secretariat for
WIPO/GRTKF/IC/13/8 (a) and WIPO/GRTKF/IC/13/8 (b). These documents would be
useful as the Committee continued its work. It strongly supported continued work of the
Committee in the area of GR in working toward concrete outcomes of the Committee. The
merits of mandatory disclosure requirements were not clear. As explained in past sessions,
there was insufficient information as to the utility of such requirements in avoiding
inappropriately granted patents. Given that some Offices had these requirements for some
time, it would be useful, however, for Offices to share their experiences in this regard. More
information should be provided as to when an invention was considered to be derived from
GR or TK. Furthermore, the United States had long observed that concerns about
misappropriation arose more broadly than in the context of products or methods under patent
protection. The more appropriate and all-encompassing approach for any kind of
misappropriation would be to strengthen national regimes outside the patent systems in order
to address all instances of commercialization of misappropriated resources and/or TK that
needed to be addressed regardless of whether these instances involved patenting. How would
national governments address situations that did not involve patenting? What recourse was
available to the holders of GR/TK to prevent misuse of their resources? The Committee
should also continue to explore options that would more directly prevent the erroneous
granting of patents. The most discussion to date had not provided evidence of
“misappropriation”, such as the use of resources without the permission of the owner of the
GR. There appeared to be a presumption by some, without empirical evidence, that an
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invention related to GR was automatically based upon illegal access or misappropriation. A
reference to a GR in a patent, especially in the background section of the patent, was not
evidence of misappropriation. Furthermore, many GR were bought and sold, and thus legally
obtained and independently researched and developed into inventions. Still others were
legally obtained and only incidentally related the novelty or inventive step allowing for a
patent to be granted, but still included within the broad disclosure of the invention in order to
have a complete disclosure. Perhaps as a result of the erroneous presumption, instead of
being provided with facts demonstrating misappropriation, information was presented about
patents that had been granted that would not have been granted if the IP office had more
information. To address the concern of erroneously issued patents, the United States
supported the proposal made by the Delegation of Japan regarding a web portal or “one-click”
database. It was concerned about inclusion of information that was not publicly known in the
database. Inclusion of undisclosed, nonpublic information could significantly complicate the
examination process. Perhaps for the initial pilot, the web portal could ensure that only
documents that could be used as prior art would be accessible to patent examiners. As
indicated by the Delegation of Mexico, undisclosed information may be added later, after PIC
had been obtained, and once it was clear how the documents could be used. As indicated by
the Delegation of Singapore, the inclusion of some information would raise additional
complications, and if confidential information was included, additional questions would need
to be addressed. The United States supported the suggestion of the Delegation of Singapore
for WIPO to collect a list of issues regarding databases, but noted that these questions
pertained to information that was not public and that work should continue in ensuring that
public information was made available to patent examiners in a readily retrievable manner.
Other measures, such as quality guidelines, may also be useful in ensuring that patents were
of high quality. The Delegation would also submit written comments regarding GR,
reiterating questions previously asked regarding a disclosure requirement. It was noted that
the Biotechnology Industry Organization had submitted a document for consideration by the
Committee at that meeting. It would be helpful if other delegations and observers did as well,
updating, as necessary previous statements made with facts helpful in the analysis of this
issue.

154. The Delegation of Canada associated itself with the statement made by the Delegation
of Germany, on behalf of Group B. Building upon the work already done by the Committee
and mounting international evidence that there was a need for greater expert input and
analysis of IP-issues related to GR and disclosure, the Delegation encouraged the Committee
to make reasonable, technical progress in the area of GR. It thanked the Secretariat for
preparing the documents at hand, as they were a concrete first step in deepening the
Committee’s understanding of issues related to GR. Unfortunately, as there were certain
limitations placed on government activities during a general election process, Canada had not
been in a position to submit written comments on the list of options on GRs, but considered
sending a submission in the near future. WIPO/GRTKF/IC/13/8 (a) listed ten options for
continuing or furthering the work on GR. It had concerns that some of these options assumed
that there were clear linkages between the patent system and ABS. Such linkages were not
well established and a fact-based approach favouring the sharing of national experiences in
relation to the protection of GR was necessary, as such an approach could deepen its
understanding of the issue. Time and consideration should be given to a full scoping of the
issue before proceeding further. Canada had a strong interest in learning about the
effectiveness of disclosure mechanisms in countries that already had such procedures as well
as alternative models. This process could be one method of ensuring that the Committee’s
work remained within the terms of its mandate on GR in a constructive and productive
fashion. It reiterated the importance of the issue of GR in the Committee as all three items on
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the agenda of the Committee were equally important. In view of the calls to further the work
of the Committee and to achieve concrete outcomes, an inter-sessional process on GR could
assist in focussing work in that regard.

155. The Delegation of the Islamic Republic of Iran stated that negotiation regarding GR and
finding the way to campaign against biopiracy at the international level was one of the main
aims of the establishment of the Committee. Accordingly, any option and mechanism should
consider the concerns of GR holders and provide a practical mechanism. In this regard, any
option should include a mandatory disclosure requirement, PIC and benefit sharing of the GR
holder. The three main principles, which were explained in Article 3 of the CBD, especially
the sovereignty of States on their GR, should be respected.

156. The Delegation of Chile considered that paragraph 40 of document
WIPO/GRTKF/IC/13/8(b) set out the reaction of some WTO Member States to the proposal led
by Brazil, India, the EU and Switzerland (TN/C/W/52) concerning the three IP issues
that were being discussed in the WTO, namely the existing relationship between the TRIPS
Agreement and the CBD and the two subjects concerning geographical indications. It said
that the paragraph was based on the Report by the Director-General to the Trade
Negotiations Committee and the General Council (WT/GC/W/591 and TN/C/W/50). In that
report, and in paragraph 40 of the Committee document, it was correctly stated that a group
of countries, including Chile and other Latin American countries, rejected the proposal for the
artificial parallelism that had been made in the proposal between the three issues. It said that
each issue had its own terms of reference and subject matter, and therefore many technical
issues remained unresolved, with the interest of Members in each varying considerably. It
stated that it firmly rejected the proposal because it brought issues together that had nothing to do
with each other. However, the second part of paragraph 40 of the Committee document on
genetic resources described the substantive position of only some WTO Member States, but
attributed it to all those who rejected the proposal because of a formal issue, without
mentioning the merit of the individual proposals. The Report by the WIPO Director-General
to the General Council and the Trade Negotiations Committee described that substantive
position, but as one of a varied range. In the same way, the Committee document gave the
impression that all those who had opposed the artificial parallelism also had fundamental
objections to the three issues that were being analyzed in the WTO. That was not the case, for
Chile or any other country. The Delegation asked the Secretariat to revise that paragraph and
to consider the Chilean position.

157. The Delegation of New Zealand associated itself with the statement made by the
Delegation of Germany on behalf of Group B. The IP issues relating to the use of GR and
associated TK were of considerable consequence for New Zealand, as it had both a high
degree of endemism and a significant indigenous interest in the preservation of GR and the
protection of TK. These issues were at the heart of a very substantial commission of inquiry
in New Zealand (WAI 262 claim). It was following the discussions in the Committee, as well
as in the TRIPS Council and the CBD with great interest. It shared the objectives that GR and
TK not be misappropriated, and that appropriate mechanisms provide for equitable ABS. The
New Zealand Government was at the early stages of a policy development process to address
domestic issues relating to bio-prospecting, including the use of GR in the R&D of patentable
inventions. It had listened carefully to the specific case-studies presented and had shared
information about its own domestic experiences. It encouraged further discussions and
analysis to ascertain how mega-diverse countries could address issues of misappropriation of
GR and associated TK through their institutions; understand the successful processes and
standards used in the search of patents in various countries, thereby helping Member States
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who might wish to initiate similar efforts; gain knowledge of the large number of inventions
referring to resources of specific origin that might elucidate the IP issues that were of concern
in relation to biopiracy. It welcomed the continuance of the Committee’s work program to
assess the implications of the various proposals for the various stakeholders and indicated that
it would welcome the opportunity to comment on them at future sessions. That agenda item
should equally form part of any intersessional work to which the Committee may agree. It
thanked the Secretariat for its useful and constructive work in putting together the documents
on GR and disclosure and in proposing a list of options for continuing our further work; and
stated that it would continue to give this careful consideration.

158. The Delegation of Bolivia was in favor of the protection of GR, TK and TCEs.
However, it had some specific difficulties as regards the first theme because for Bolivia these
resources were collective resources and it could not be summarized to private ownership
because that would be contrary to the very concept of community of its indigenous people.
They represented more than 60% of the population and were the holders of that TK.
However, patents conferred private ownership over biological diversity. That meant to extend
the concept of private property to natural elements essential for life, for the life of every living
organism. These were collective resources shared by indigenous communities. That would
translate into privatization of life and nature held in foreign hands, a result totally
unacceptable to its indigenous community. Since the Government of Boliviawas the first
indigenous government in South America for many years, the Delegation voiced its concern
and the concern of the indigenous communities. The Committee had to envisage other
solutions, creative solutions to protect GR, resources not going through individual and private
ownership, but which were adjusted to the needs and applied in accordance with the views of
the indigenous communities. The Delegation stated its intention to send written comments
and to add one more option which was not a patent of living resources. That was very
important for indigenous populations. The Delegation endorsed Ecuador’s proposal
concerning TK and folklore and proposed that theme to the Secretariat in 2009. A declaration
including a few amendments would be transmitted to the Secretariat.

159. The Delegation of Brazil thanked the Delegation of Japan for having presented once
again its proposal of a one-click database. It said it appreciated the good spirit and intents that
underlied the proposal. However, the database failed to provide an adequate response to the
problem of misappropriation of GR. It was difficult to calculate and assess the amount of GR
available worldwide. It would be even more difficult to collect and include in a database
relevant information or relevant data about the worlds collection of GR and it was also
difficult to imagine that all the information available about GR would be made available to
patent examiners in one-click only. Another problem was to set up a database without a legal
framework. Taking the FAO mechanism regarding seeds and GR as an example, the FAO
had created a database, but access to that base was regulated by a treaty. The
misappropriation of GR should be inhibited rather than creating a database.

160. The representative of the Eurasian Patent Office said that as GR and related TK were, to
an increasing extent, becoming the subject of patent law, the opinion was being ever more
persistently expressed that specific changes in the adopted practice of filing patent
applications would serve as an effective measure to prevent the unlawful appropriation and
use of GR and/or TK. However, the new requirements for the disclosure of an invention
relating to GR, in particular, the compulsory indication in a patent application of the source of
origin of GR did not, in its existing wording, achieve the desired aim. That related above all
to the fact that the patent laws of many countries already contained exhaustive rules relating
to compulsory disclosure of an invention in a patent application such that it could be carried
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out by a person skilled in the art. In particular, in the case of an invention relating to
biological material or a method involving the use of biological material, the application must
disclose the origin of the material and the method by which it was obtained, or indicate where
and/or how the claimed material could be obtained (so-called requirement of open access). If
biological material could not be disclosed in an application such that an invention could be
carried out by a person skilled in the art, and if there were no open access to such material, the
application should contain information or a document concerning the deposit of such
biological material with the depositing authority. Thus, the requirement to indicate the
so-called “secondary source” of origin of GR, where the “primary” source was unknown, as
defined in the declaration by Switzerland (WIPO/GRTKF/IC/11/10), and which also covered
different collections, had already been reflected in patent law. On the other hand, references
to scientific literature, which also constituted the “secondary source” of origin of GR in
accordance with the statement made by the Delegation of Switzerland, could prove to be
insufficient for a decision to be taken on the grant of a patent. Citing another example,
Eurasian application 200300784 was filed for a method of treating an illness caused by human
immunodeficiency virus, which was based, in particular, on the administration to a subject of
a Mycobacterium w microorganism, i.e. the invention in question was based on indirect use
of GR, according to their existing definition (microbial genetic material with practical value).
The patentability of that invention was evaluated according to established rules and,
primarily, it was verified whether the invention was disclosed in the application materials
sufficiently fully and clearly for it to be carried out by a person skilled in the art. As the
invention in question related to biological material, it was essential to establish whether there
was open access to the material, i.e. where and/or how the claimed material could be obtained
by any third person. If there were no such access, the application should disclose the origin of
the material and method by which it was obtained, or contain information or a document on
the deposit of such biological material with the depositing authority. The application
materials did not contain information on open access to the microorganism, they did not
disclose the method by which it was obtained (an indication was provided only that the
microorganism was obtained from the soil) and no deposit information or document was
referred to. In response to the examiner’s request for the provision of the corresponding data,
the applicant stated that the microorganism used was well known and consequently available,
and the applicant provided copies of the articles which were devoted to the study of the
characteristics of that microorganism. The examiner repeatedly stated that there was
insufficient information for carrying out the invention. The examiner could have accepted the
reference to scientific literature, if it had contained information on open access to the
microorganism with the guarantee that such access would be provided for the whole period of
the patent’s validity (for example, the microorganism was in commercial circulation, the
supplier was known and it was confirmed that the microorganism could be obtained from the
supplier before the priority date). The applicant had refused to provide the requested
information and the examiner had refused to grant a patent, stating that the claimed invention
was based on the use of a microorganism to which there was no open access, the
microorganism had not been deposited and the method by which it had been obtained was not
disclosed. It was therefore not possible to carry out the invention. Thus, current patent
legislation adopted an even stricter approach to evaluating the patentability of inventions
relating to the use of GR than it was assumed would be done with the help of the new
requirement of compulsory disclosure presupposing the introduction of a new concept “source
of origin of GR without defining it”, the division of the sources of origin of GR into
“primary” and “secondary”, and an indication of the “secondary” source where the “primary”
source was unknown. There was therefore a clear need to define which GR were referred to
in the requirement for compulsory indication of the source of their origin and what
specifically was meant by such a source. In the absence of appropriate wording, it was
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unjustified to refer to the compulsory inclusion of the source of origin of GR in patent
application materials. Amendments to existing patent legislation should be approached with
great care, considering the rules which already existed for the examination of applications
filed for the grant of a patent for an invention relating to biological material, in order to avoid
unclear and ambiguous situations when evaluating their patentability. The representative
expressed the hope that the search for mechanisms to regulate relations concerning access and
use of GR/TK, and, in particular, the conditions for the commercialization of goods and
services, devised on the basis of such use, would be successfully completed. The
representative thanked the Secretariat for the highly professional work it had done and wished
it further creative success.

161. The representative of the International Union for the Conservation of Nature (IUCN)
informed the Committee that in its 4th World Conservation Congress held in Barcelona on
October 5-14, 2008, it had endorsed among its policies, the recognition of the links between
biodiversity and cultural diversity (which included TK) to support biocultural diversity
conservation as a key part of nature conservation and of sustainability. IUCN had also
endorsed the UN Declaration on the Rights of Indigenous Peoples.

162. The representative of Tupaj Amaru said that the Committee, which had been established
in 2000 by the General Assembly of WIPO, had been and still was mandated to examine the
issue of genetic resources within the framework of intellectual property and the sharing of
benefits derived from the use of said unprotected resources. However, the Committee had not
made substantive progress. In order better to understand the extremely complex problem, it
was necessary to recall the definition of genetic resources contained in the CBD and other
international instruments. For the purposes of the CBD, genetic resources were understood to
mean genetic material of real or potential value. Genetic material was in turn defined as any
material of plant, animal or microbe origin, or of any other type, which contained functional
units of heredity that would allow the characteristics of an ancestor to be passed on to a
descendant, from one generation to the next, through the permanent reproduction of said
resources. Why was it necessary to protect them? Because the diversity of genetic resources
was the material and spiritual source of the survival of humanity, but in the modern age man
continued to destroy biological resources, which were the fount of all life on Earth. The
Preamble to the CBD (1992), ratified by 160 States, recognized “the close and traditional
dependence of many indigenous and local communities embodying traditional lifestyles on
biological resources, and the desirability of sharing equitably benefits arising from the use of
traditional knowledge, innovations and practices relevant to the conservation of biological
diversity and the sustainable use of its components”. In the materialistic conception of the
history of indigenous peoples, the biological and genetic resources and traditional knowledge
which comprised an infinite number of living organisms and other forms of life in permanent
transformation throughout more than four million years, constituted the collective heritage of
Aboriginal nations and local communities, and was the common heritage of humanity.
Consequently, the Committee should examine genetic material not only in terms of the
market, earnings and profitability, and investments between providers and receivers of those
intrinsic values, but also in the spirit of its conservation and sustainable development for the
survival of humanity. As mentioned in document WIPO/GRTKF/IC/13/8 (b), at the first
session of the Committee, the Member States of WIPO had put forward the possibility of
preparing “contractual practices, guidelines and model intellectual property clauses” which
would permit access to genetic resources and benefit sharing. Although the purpose of the
targeted contractual practices was to help parties to produce legislative or administrative
measures or model clauses on access for and participation of beneficiaries and the drafting of
contracts, that in no way resolved the biopiracy and bioprospecting which were practiced with
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complete impunity and within the sphere of neoliberal policies. Those people who freely
engaged in the unlawful use of genetic resources would never subject themselves to the rules
and laws of receiving countries in order to subscribe to and guarantee mutually agreed
contracts, as long as international standards and binding regulations did not exist. The
formulation of the principles defined in WIPO/GRTKF/IC/8 relating to the preparation of
targeted contractual practices and benefit sharing appeared in actual terms to be a very simple
technical and legal methodology. In practice, that was the opinion of native communities and
indigenous peoples who did not have telephones, electricity, or much less computers and
Internet access, since technologies and mechanisms, together with legal terms, were too
complex in their interpretation and application, and inaccessible to indigenous communities.
It was wondered how in that correlation of forces between the market and protection for life,
indigenous and local communities could have the capacity to negotiate contracts or
arrangements with pharmaceutical, bioprospecting and agro-industrial firms, such as
Monsanto etc. In reality it would be impossible and improbable to draw up and respect such
and such a contract between the parties. Owing to their legal nature, such contracts,
agreements and licenses, either through action or omission, would be unfair, and the
advantages and benefits would be awarded to only one party to the contract, other than where
a mechanism existed for safeguarding the agreements. Moreover, the Ad Hoc Open-Ended
Working Group on Access and Benefit-Sharing of the Convention on Biological Diversity
(CBD), which had been set up in Bonn in 2001, had devised the Bonn Guidelines on access to
genetic resources and the fair and equitable sharing of benefits resulting from their use, but
these had not produced any tangible results to date. According to the documents mentioned,
the Committee had approved a work plan to devise model intellectual property clauses which
simply proposed options relating to the establishment of targeted non-binding contractual
practices and non-mandatory model intellectual property guidelines and clauses. The
Committee had stated at the time that the practices and clauses would not be mandatory. The
guidelines had a purely informative purpose and had no legal value. In the guidelines no
mention was made of what was patentable and what was not patentable, or of the
requirements for disclosure of information relating to genetic resources. The mandate which
the Committee had received at its sixth session had been to produce and submit a draft
international legal framework. Why were a binding instrument and the fair sharing of benefits
a matter of urgency? In a globalized world where multinational companies constituted
supranational States within national States, in a world where wars tore humanity apart through
the appropriation of natural resources in flagrant violation of the principle of sovereignty of
peoples over their natural resources, in a terribly selfish world where biopiracy was practiced
with complete impunity, in a world where financial crises were threatening the closure of
companies, a global response was required to the pillaging, misuse and misappropriation of
genetic resources and TK, and there was an urgent need to establish codes of conduct to
regulate the blind laws of the market. As with users, multinational pharmaceutical and agro-
industrial firms, together with businessmen disguised as anthropologists, were not subject to
the jurisdiction of the host country. Secondly, the receiving States among developing
countries had lost the capacity for negotiation and could not legally claim jurisdiction over
such firms and their subsidiaries set up in their territories, owing to the fact that their
legislation had been dismantled and there was no frequent reference to the concept of
multinational ownership, nor did legal protection exist for genetic resources against biopiracy.
The Committee should also recognize and specify, in an additional document, the full and free
informed consent of indigenous peoples and communities in the process of negotiating
possible agreements and their actual participation in devising legal mechanisms designed to
protect genetic resources and guarantee the sharing of benefits. The procedures for the
application of intellectual property rights should require patent applicants to submit proof of
prior consent from the owners of genetic resources and TK. As emphasized on other
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occasions, indigenous peoples categorically opposed the inclusion of “human genetic
resources” in the database, such as samples of human blood or tissue, for reasons of ethics and
respect for human dignity. The attempts to transform human beings into one more
commodity that was sold and purchased in the vast free zone of the globalized world were
incompatible with the rules of jus cogens of international law. In conclusion, the complex
technologies, methods and procedures which were inaccessible to indigenous peoples and
communities concealed the major economic, strategic and financial interests of the Western
powers, as well as the attempt of neoliberal governments to privatize and transfer basic
genetic resources and traditional knowledge to a reduced circle of multinational firms.

163. Informal discussions on agenda item 11 were undertaken with reference inter alia
to document WIPO/GRTKF/IC/13/10 (“Intersessional Procedures: Proposed Modalities and
Terms of Reference”). Following these informal discussions, no decisions were taken under
this item.

164. The Chair of the Indigenous Caucus was given the floor. He stated that the Indigenous
Caucus was disappointed that it had been excluded from the informal discussions that had
taken place under Agenda Item 11, and that he wished for this to be formally recorded in the
report.

165. The Chair closed the thirteenth session of the Committee on October 17, 2008.



WIPO/GRTKF/IC/13/11
page 80

INDEX OF INTERVENTIONS*

* Reference to page number of report. Provided as an informal guide, in alphabetical order for ease of reference
only. Includes statements made on behalf of regional groups under name of delegation making statement.

African Group .................................................................................................... 8, 41, 53, 61, 76
African Union........................................................................................................................... 26
Algeria ...................................................................................................................................... 51
Arts Law Centre ....................................................................................................................... 30
Asian Group ............................................................................................................................. 10
Bethechilokono Governing Council......................................................................................... 59
Bolivia ...................................................................................................................................... 83
Brazil .......................................................................................................... 23, 49, 56, 64, 75, 83
Canada.................................................................................................................... 18, 44, 63, 81
Centrao de Culturas Indias del Perú......................................................................................... 32
Chair of the Indigenous Panel .................................................................................................. 36
Chair of the Intergovernmental Committee ......................................... 37, 38, 40, 51, 52, 73, 88
Chile ................................................................................................................................... 17, 82
China ...................................................................................................................... 15, 42, 61, 76
CIEL......................................................................................................................................... 32
Colombia ............................................................................................................................ 64, 75
Committee Decisions

Agenda Item 3 – Adoption of the Agenda ......................................... 5
Agenda Item 4 – Adoption of the Report of the Twelfth Session......................................... 6
Agenda Item 5 – Accreditation of Observers ......................................... 7
Agenda Item 7 - Indigenous participation ....................................... 38
Agenda item 8 – Traditional Cultural Expressions ....................................... 59
Agenda item 9 – Traditional Knowledge ....................................... 73
Agenda item 10 - Genetic Resources ....................................... 87
Agenda item 11 – Future Work ....................................... 87
Agenda Item 12 - Closing of the Session ....................................... 88

CONGAF ................................................................................................................................. 71
Ecuador................................................................................................................... 20, 50, 67, 68
Egypt ........................................................................................................................................ 13
El Salvador ............................................................................................................. 17, 42, 65, 80
Ethio-Africa Diaspora Union Millenium Council.................................................................... 30
Eurasian Patent Office.............................................................................................................. 83
European Community and its Member States.............................................................. 45, 60, 74
FAO.......................................................................................................................................... 27
Fédération Ibéro-Latino-Américaine des Artistes Interprètes ou Exécutants .......................... 32
FILAIE ..................................................................................................................................... 57
Group B.................................................................................................................... 8, 40, 62, 75
Group of Central European and Baltic States ........................................................ 11, 40, 61, 73
Group of Least Developed Countries....................................................................................... 11
GRULAC ................................................................................................................................... 9
Guatemala................................................................................................................................. 19



WIPO/GRTKF/IC/13/11
page 81

ICC ........................................................................................................................................... 72
INBRAPI.................................................................................................................................. 71
India.............................................................................................................................. 44, 60, 79
Indian Council of South America............................................................................................. 59
Indonesia ...................................................................................................................... 14, 65, 76
International Union for the Conservation of Nature ................................................................ 85
Islamic Republic of Iran......................................................................................... 19, 47, 62, 82
Japan....................................................................................................................... 21, 45, 66, 77
Kenya ....................................................................................................................................... 25
L’Auravetl’an Information and Education Network of Indigenous Peoples ........................... 31
Malaysia ................................................................................................................................... 20
Mexico.............................................................................................................. 15, 50, 51, 69, 78
Morocco ............................................................................................................................. 18, 51
New Zealand .................................................................................................... 23, 48, 56, 66, 82
Nigeria.......................................................................................................................... 22, 53, 68
Norway................................................................................................................... 23, 48, 68, 80
Norwegian Council for Traditional Folk Music....................................................................... 31
Oman ........................................................................................................................................ 19
Pakistan .............................................................................................................................. 51, 63
Peru............................................................................................................................... 12, 42, 68
Republic of Korea .............................................................................................................. 16, 64
Russian Federation ....................................................................................................... 52, 67, 73
Secretariat of the CBD ............................................................................................................. 33
Singapore.................................................................................................................................. 78
South Africa ........................................................................................................... 16, 50, 66, 80
Sudan........................................................................................................................................ 20
Switzerland............................................................................................................. 23, 46, 64, 79
Thailand.............................................................................................................................. 13, 52
Tin-Hinane ............................................................................................................................... 33
Trinidad and Tobago ................................................................................................................ 25
Tulalip Tribes ........................................................................................................................... 70
Tunisia................................................................................................................................ 12, 48
Tupaj Amaru .................................................................................................... 30, 37, 57, 71, 85
Turkey ...................................................................................................................................... 48
UNCTAD ................................................................................................................................. 29
United Nations University.................................................................................................. 29, 67
United States of America ....................................................................................... 21, 46, 64, 80
WIPO Secretariat (International Bureau) ................................................................. 4, 37, 40, 60
Zambia...................................................................................................................................... 26
Zimbabwe................................................................................................................................. 25

[Annex follows]



WIPO/GRTKF/IC/13/11 Prov.

ANNEXE/ANNEX

LISTE DES PARTICIPANTS/LIST OF PARTICIPANTS

I. ÉTATS/STATES

(dans l’ordre alphabétique des noms français des États)
(in the alphabetical order of the names in French of the States)

AFRIQUE DU SUD/SOUTH AFRICA

Glaudine MTSHALI (Mrs.), Ambassador, Permanent Representative, Permanent Mission,
Geneva

Lucy MAHLANGU (Miss), Director, Department of Arts and Culture, Pretoria

Yonah Ngalaba SELETI, Chief Director, Department of Science and Technology, Pretoria

Glenn Ujebe MASOKOANE, Director, Multi-Disciplinary, Department of Arts and Culture,
Pretoria

Anil Bijman SINGH , Director, Legal Services, Department of Arts and Culture, Pretoria

Portia MATLALA (Miss), Deputy Director, Heritage, Department of Arts and Culture,
Pretoria

Johan VAN WYK, Counsellor, Permanent Mission, Geneva

Susanna CHUNG (Ms.), Second Secretary, Permanent Mission, Geneva

ALGÉRIE/ALGERIA

Hayet MEHADJI (Mme), premier secrétaire, Mission permanente, Genève

ALLEMAGNE/GERMANY

Udo FENCHEL, Counsellor, Permanent Mission, Geneva

Henning PLÖGER, Deputy Head, Copyright Section, Federal Ministry of Justice, Berlin

Stefan WALZ, Head of Unit, Federal Ministry of Justice, Berlin

ANGOLA

Angélica COSTA (Mme), Mission permanente, Genève



WIPO/GRTKF/IC/13/11 Prov.
Annex, page 2

ARABIE SAOUDITE/SAUDI ARABIA

Khalid A. ALAKEEL, Supervisor, General Directorate of Industrial Property, King Abdulaziz
City for Science and Technology (KACST), Riyadh
ARGENTINE/ARGENTINA

Alberto J. DUMONT, Embajador, Representante Permanente, Misión Permanente, Ginebra

Ernesto MARTÍNEZ GONDRA, Ministro, Representante Permanente Alterno, Misión
Permanente, Ginebra

Inés Gabriela FASTAME (Srta.), Primer Secretario, Misión Permanente, Ginebra

AUSTRALIE/AUSTRALIA

Miranda BROWN (Mrs.), Minister Counsellor, Deputy Permanent Representative, Permanent
Mission, Geneva

Edwina LEWIS (Ms.), Assistant Director, International Policy Section, IP Australia, Canberra

Norman BOWMAN, Principal Legal Officer, Copyright Law Branch, Attorney-General’s
Department, Canberra

Katherine WILLCOX (Ms.), Second Secretary, Permanent Mission to the WTO, Geneva

AUTRICHE/AUSTRIA

Markus WEIDINGER, First Secretary, Permanent Mission, Geneva

Günter AUER, Advisor, Federal Ministry of Justice, Vienna

Regine ZAWODSKY (Ms.), Patent Examiner, International Relations, Austrian Patent Office,
Vienna

BANGLADESH

Debrapriya BHATTACHARYA, Ambassador, Permanent Representative, Permanent
Mission, Geneva

Muhammed Enayet MOWLA, Counsellor, Permanent Mission, Geneva

BARBADE/BARBADOS

Corlita BABB-SCHAEFER (Mrs.), Counsellor, Permanent Mission, Geneva



WIPO/GRTKF/IC/13/11 Prov.
Annex, page 3

BÉLARUS/BELARUS

Zakhar NAUMOV, First Secretary, Permanent Mission, Geneva

Valiantsin RACHKOUSKI, Head, Information and Methodology Division, National Center of
Intellectual Property, Minsk

BELGIQUE/BELGIUM

Katrien VAN WOUWE (Mme), attaché, Affaires juridiques et internationales, Office de la
propriété intellectuelle, Bruxelles

BÉNIN/BENIN

Yao AMOUSSOU, premier conseiller, Mission permanente, Genève

BOLIVIE/BOLIVIA

Angélica NAVARRO LLANOS (Sra.), Embajadora, Representante Permanente, Misión
Permanente, Ginebra

BOTSWANA

Mabedi T. MOTLHABANI (Mrs.), First Secretary, Permanent Mission, Geneva

Timothy Leatile MOALUSI, Principal Commercial Officer, Registrar of Companies and
Intellectual Property, Gaborone

Ntesang Cecilia SEBETSO (Miss), Principal Commercial Officer, Copyright Division,
Registrar of Companies and Intellectual Property, Gaborone

BRÉSIL/BRAZIL

Fábio ALVES SCHMIDT DA SILVA, Secretary, Intellectual Property Division, Ministry of
External Relations, Brasilia

Fabiane PEREIRA RAMOS FIGUEIREDO (Mrs.), Patent Examiner, Biotechnology
Division, National Institute of Industrial Property (INPI), Rio de Janeiro

Cynthia RIBEIRO (Mrs.), Intern, Permanent Mission, Geneva
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CAMEROUN/CAMEROON

Anatole Fabien Marie NKOU, ambassadeur, représentant permanent, Mission permanente,
Genève

Francis NGANTCHA, ministre conseiller, Mission permanente, Genève

Amin M’HAMED, chef, Service de la promotion et de l’information, Direction du
développement technologique et de la propriété industrielle, Ministère de l’industrie, des
mines et du développement technologique, Yaoundé

Aurélien ETEKI NKONGO, premier secrétaire, Mission permanente, Genève

CANADA

Sophie GALARNEAU (Ms.), Senior Trade Policy Officer, Intellectual Property, Information
and Technology Trade Policy Division, Department of Foreign Affairs and International
Trade, Ottawa

Younes BOUNHAR, Policy Analyst, Patent and Trade-marks Policy Directorate, Intellectual
Property Policy Directorate, Department of Industry, Ottawa

Sandra LEDUC (Ms.), Counsel, Aboriginal Law and Strategic Policy, Department of Justice,
Ottawa

Wayne SHINYA, Senior Policy Analyst, Policy Planning and Research, Department of
Canadian Heritage, Ottawa

Darren SMITH, Second Secretary, Permanent Mission, Geneva

CHILI/CHILE

Guillermo HORMAZÁBAL, Administrador Público, División de Asuntos Internacionales,
Santiago

Luciano CUERVO, Economista, Departamento de Propiedad Intelectual, Dirección General
de Relaciones Económicas Internacionales, Ministerio de Relaciones Exteriores, Santiago

Cristóbal ACEVEDO, Jefe, Departamento de Propiedad Industrial, Ministerio de Economía,
Santiago

Maximiliano SANTA CRUZ, Consejero, Misión Permanente, Ginebra
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CHINE/CHINA

HU Yuzhang, Deputy Director, International Organizations Division, International
Cooperation Department, State Intellectual Property Office (SIPO), Beijing

LI Zhao (Ms.), Official, Third Division, Law Department, State Intellectual Property
Office (SIPO), Beijing

QIU Junchang (Ms.), Project Administrator, International Organizations Division,
International Cooperation Department, State Intellectual Property Office (SIPO), Beijing

HU Ping (Mrs.), Official, Law Department, National Copyright Administration of
China (NCAC), Beijing

WANG Dan (Ms.), Attaché, Permanent Mission, Geneva

COLOMBIE/COLOMBIA

Clemencia FORERO UCROS (Sra.), Embajador, Representante Permanente, Misión
Permanente, Ginebra

Martha I. ALARCÓN LÓPEZ (Sra.), Ministro, Misión Permanente, Ginebra

Andrea ISAZA GUEVARA (Srta.), Attaché, Misión Permanente, Ginebra

Guillermo A. GIL DÍAZ, Attaché, Misión Permanente, Ginebra

CUBA

Alina ESCOBAR DOMÍNGUEZ (Sra.), Tercer Secretario, Misión Permanente, Ginebra

DANEMARK/DENMARK

Niels HOLM SVENDSEN, Senior Legal Counsellor, Danish Patent and Trademark Office,
Ministry of Economic and Business Affairs, Taastrup

Marianne Lykke THOMSEN (Ms.), Senior Policy Advisor, Greenland Home Rule
Government, Nuuk

DJIBOUTI

Djama Mahamoud ALI, Counsellor, Permanent Mission, Geneva
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ÉGYPTE/EGYPT

Hisham BADR, Ambassador, Permanent Representative, Permanent Mission, Geneva

Ahmed Ihab GAMALELDIN, Deputy Permanent Representative, Permanent Mission,
Geneva

Marwan S. YOUSSEF, Lawyer, Legal Department, Egyptian Patent Office, Academy of
Scientific Research and Technology, Ministry of Scientific Research, Cairo

Mohamed GAD, First Secretary, Permanent Mission, Geneva

EL SALVADOR

Marta Elena ROSALES PINEDA (Sra.), Coordinadora de Investigación Artística, Consejo
Nacional para la Cultura y el Arte (CONCULTURA), San Salvador

Martha Evelyn MENJIVAR CORTEZ (Srta.), Consejera, Misión Permanente, Ginebra

ÉQUATEUR/ECUADOR

Mauricio MONTALVO, Embajador, Representante Permanente, Misión Permanente,
Ginebra

Rodrigo DE LA CRUZ, Director, Recursos Genéticos y Conocimientos Tradicionales,
Instituto Ecuatoriano de la Propiedad Intelectual (IEPI), Quito

Luis VAYAS VALDIVIESO, Primer Secretario, Misión Permanente, Ginebra

Homero LARREA, Misión Permanente, Ginebra

ESPAGNE/SPAIN

Carmen CARO (Srta.), Jefe de Área, Subdirección General de Propiedad Intelectual,
Ministerio de Cultura, Madrid

Asha SUKHWANI (Sra.), Técnico Superior Examinador, Departamento de Patentes e
Información Tecnológica, Oficina Española de Patentes y Marcas (OEPM), Madrid

ÉTATS-UNIS D’AMÉRIQUE/UNITED STATES OF AMERICA

Michael S. SHAPIRO, Attorney-Advisor, Office of International Relations, United States
Patent and Trademark Office (USPTO), United States Department of Commerce, Alexandria

Karin L. FERRITER (Ms.), Patent Attorney, Office of International Relations, United States
Patent and Trademark Office (USPTO), United States Department of Commerce, Alexandria
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Deborah LASHLEY-JOHNSON (Ms.), Intellectual Property Rights Attaché, Permanent
Mission to the WTO, Geneva

Peggy A. BULGER (Ms.), Director, American Folklife Center, Library of Congress,
Washington

Sezaneh SEYMOUR (Ms.), Foreign Affairs Officer, Office of Ecology and Terrestrial
Conservation, Bureau of Oceans and International Environmental Scientific Affairs,
United States Department of State, Washington

Otto VAN MAERSSEN, Economic Counselor, Permanent Mission, Geneva

ÉTHIOPIE/ETHIOPIA

Allehone MULUGETA ABEBE, First Secretary, Permanent Mission, Geneva

FÉDÉRATION DE RUSSIE/RUSSIAN FEDERATION

Larisa SIMONOVA (Ms.), Deputy Director, International Cooperation Department,
Federal Service for Intellectual Property, Patents and Trademarks (ROSPATENT), Moscow

Natalia BUZOVA (Miss), Senior Researcher, Federal Service for Intellectual Property,
Patents and Trademarks (ROSPATENT), Moscow

Dimitry GONCHAR, Counsellor, Permanent Mission, Geneva

FINLANDE/FINLAND

Heli HONKAPÄÄ, Senior Advisor, Ministry of Employment and the Economy, Helsinki

Anna VUOPALA (Ms.), Senior Advisor, Division of Culture and Media Policy, Ministry of
Education, Helsinki

Riita LARJA (Mrs.), Coordinator, International and Legal Affairs, National Board of
Patents and Registration, Helsinki

FRANCE

Christophe GUILHOU, représentant permanent adjoint, Mission permanente, Genève

Isabelle CHAUVET (Mme), chargée de mission, Affaires européennes et internationales,
Institut national de la propriété industrielle (INPI), Paris

Anne LE MORVAN (Mme), chargée de mission, Bureau de la propriété littéraire et
artistique, Direction de l’administration générale, Ministère de la culture et de la
communication, Paris
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Daphné DE BECO (Mme), chargée de mission, Service des affaires européennes et
internationales, Institut national de la propriété industrielle (INPI), Paris

Delphine LIDA (Mlle), conseiller (affaires économiques et développement), Mission
permanente, Genève

GÉORGIE/GEORGIA

Temur CHIKHRADEE, Head, Judicial Department, Ministry of Foreign Affairs, Tbilisi

Giorgi USHIKISHVILI, Director, Folklore State Center of Georgia, National Intellectual
Property Center (SAKPATENTI), Tbilisi

Eva MUSERIDZE (Mrs.), Head, Inventions and Industrial Designs Department, National
Intellectual Property Center (SAKPATENTI), Tbilisi

Manana MUSKHELISHVILI (Mrs.), Head of International Programs, Tbilisi

GHANA

Kwabena BAAH-DUODU, Ambassador, Permanent Representative, Permanent Mission,
Geneva

Loretta ASIEDU (Mrs.), First Secretary, Permanent Mission, Geneva

GRÈCE/GREECE

Franciscos VERROS, Ambassador, Permanent Representative, Permanent Mission, Geneva

Andreas CAMBITSIS, Minister Counsellor, Permanent Mission, Geneva

Stella KYRIAKOU (Mrs.), Attaché, Permanent Mission, Geneva

GUATEMALA

Silvia Leticia GARCÍA HERNÁNDEZ (Sra.), Jefe, Unidad de Gestión Colectiva,
Departamento de Derecho de Autor, Ciudad de Guatemala

Ana Lorena BOLAÑOS (Sra.), Consejero, Misión Permanente, Ginebra

HAÏTI/HAITI

Pierre Mary Guy SAINT-AMOUR, conseiller, Mission permanente, Genève
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HONGRIE/HUNGARY

Krisztina KOVÁCS (Ms.), Head, Industrial Property Law Section, Budapest

INDE/INDIA

Anita DAS (Mrs.), Secretary (AYUSH), Department of AYUSH, Ministry of Health and
Family Welfare, New Delhi

Swashpawan SINGH, Ambassador, Permanent Representative, Permanent Mission, Geneva

Rajiv K. CHANDER, Deputy Permanent Representative, Permanent Mission, Geneva

G. R. RAGHAVENDER, Registrar of Copyrights and Deputy Secretary, Ministry of Human
Resources Development, New Delhi

Nutan K. MAHAWAR (Mrs.), First Secretary, Permanent Mission, Geneva

INDONÉSIE/INDONESIA

Gusti Agung Wesaka PUJA, Ambassador, Deputy Permanent Representative, Chargé
d’Affaires a.i., Permanent Mission, Geneva

Achmad Zen Umar PURBA, Professor of Law, Faculty of Law, University of Indonesia,
Depok

Ruslan ASPAN, Deputy of Controlling of Traditional Medicines, Cosmetics and
Complimentary Products, National Agency of Drug and Food Control, Jakarta

Arry Ardanta SIGIT, Director, Copyrights, Industrial Designs, Layout Design of Integrated
Circuit and Trade Secret, Directorate General of Intellectual Property Rights, Tangerang

E.D. Syarief SYAMSURI, Head, Bureau of International Cooperation, National Agency of
Drug and Food Control, Jakarta

PRAYONO, Head, Legal Bureau, Ministry of Industry, Jakarta

Rudy TJAHJOHUTOMO, Head, Transfer of Technology and Intellectual Property
Management Office, Indonesian Agency for Agricultural Research and Development,
Ministry of Agriculture, Jakarta

SUDARMANTO, Secretary, IP Management, Ministry of Industry, Jakarta

José TAVARES, Counsellor, Permanent Mission, Geneva

Djoko PURNOMO, Head, General Matters Division, Secretariat of the Indonesian Agency for
Agricultural Research and Development, Ministry of Agriculture, Jakarta
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Rizky HANDAYANI (Mrs.), Deputy Director, Multilateral Cooperation Division,
International Cooperation Bureau, Ministry of Culture and Tourism, Jakarta

Agus SAPTONO, Deputy Director, Trade in Services, Development and Environment,
Department of Foreign Affairs, Jakarta

Basuki ANTARIKSA, Section Head, Multilateral Trade and IPR, Ministry of Culture and
Tourism, Jakarta

Yasmi ADRIANSYAH, Second Secretary, Permanent Mission, Geneva

Nona Siska NOVIYANTI (Miss), Directorate for Trade, Industry, Investment and IPR,
Directorate General of Multilateral Affairs, Ministry of Foreing Affairs, Jakarta

IRAN (RÉPUBLIQUE ISLAMIQUE D’)/IRAN (ISLAMIC REPUBLIC OF)

Alireza MOAIYERI, Ambassador, Permanent Representative, Permanent Mission, Geneva

Hamid BAEIDI NEJAD, Ambassador, Deputy Permanent Representative, Permanent
Mission, Geneva

Yazdan NADALIZADEH, Second Counsellor, Permanent Mission, Geneva

Hassan SOLEIMANI, Legal Expert, Ministry of Foreign Affairs, Tehran

Seyed Ali RAEISALSADATI, Deputy, Ministry of Justice, Tehran

Mortezd REZVANFAR, Expert, Organization of Cultural Heritage, Tourims and Handicrafts,
Tehran

IRAQ

Ahlam AL-GAILANI (Mrs.), Chargé d’Affaires a.i., Permanent Mission, Geneva

Ahmed AL-NAKASH, Third Secretary, Permanent Mission, Geneva

IRLANDE/IRELAND

Brian HIGGINS, Second Secretary, Permanent Mission, Geneva

ITALIE/ITALY

Augusto MASSARI, First Secretary, Permanent Mission, Geneva

Pierluigi BOZZI, Environmental Economics, Faculty of Economics, University of Rome, Rome

Gabriele RUSCALLA, Intern, Permanent Mission, Geneva
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JAMAHIRIYA ARABE LIBYENNE/LIBYAN ARAB JAMAHIRIYA

Ibtissam SAAITE, Third Secretary, Permanent Mission, Geneva

JAMAÏQUE/JAMAICA

Richard BROWN, First Secretary, Permanent Mission, Geneva

JAPON/JAPAN

Shintaro TAKAHARA, Director, Multilateral Policy Office, International Affairs Division,
Japan Patent Office (JPO), Tokyo

Kyoko YAMAUCHI (Ms.), Assistant Director, International Affairs Division, Japan Patent
Office (JPO), Tokyo

Harumi WATANABE, Senior Cultural Policy Analyst, Policy Planning and Coordination
Division, Agency for Cultural Affairs, Tokyo

Kunihiko FUSHIMI, Deputy Director, Intellectual Property Affairs Division, Ministry of
Foreign Affairs, Tokyo

Kenichiro NATSUME, First Secretary, Permanent Mission, Geneva

Kiyoshi SAITO, First Secretary, Permanent Mission, Geneva

KENYA

Emma Muthoni NJOGU (Ms.), Senior Principal State Counsel, Department of the
Registrar-General, Attorney-General’s Chamber, State Law Office, Nairobi

KIRGHIZISTAN/KYRGYZSTAN

Liudmila HMILEVSKAIA (Mrs.), Senior Specialist, Law Department, State Patent Service of
the Kyrgyz Republic (Kyrgyzpatent), Bishkek

LESOTHO

Mampoi TAOANA (Ms.), Crown Attorney, Registrar General’s Department, Ministry of Law
and Constitutional Affairs, Maseru

LIBAN/LEBANON

Omar HALABLAB, General Director, Ministry of Culture, Beirut
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LITUANIE/LITHUANIA

Arunas ZELVYS, Chief Specialist, State Patent Bureau, Vilnius

Gita BERASNEVIČIŪTĖ (Miss), Chief Specialist, Copyright Division, Ministry of Culture,
Vilnius

LUXEMBOURG

Christiane DALEIDEN DISTEFANO (Mme), ministre conseiller, Mission permanente, Genève

MADAGASCAR

Olgatte ABDOU (Mme), conseiller, Mission permanente, Genève

MALAISIE/MALAYSIA

Rohazar Wati ZUALLCOBLEY (Mrs.), Deputy Director General, Industrial Property,
Intellectual Property Corporation of Malaysia (MyIPO), Ministry of Domestic Trade and
Consumer Affairs, Kuala Lumpur

Maria Alina Binti AHMAD (Ms.), Manager Regulatory Affairs IP, Legal and Regulatory,
Malaysian Biotechnology Corporation, Kuala Lumpur

Zaiton NORDIN (Mrs.), Senior Patent Examiner, Intellectual Property Corporation of
Malaysia (MyIPO), Kuala Lumpur

MAROC/MOROCCO

Abdellah OUADRHIRI, directeur général, Bureau marocain du droit d'auteur (BMDA), Rabat

MAURICE/MAURITIUS

Tanya PRAYAG-GUJADHUR (Mrs.), Second Secretary, Permanent Mission, Geneva

MEXIQUE/MEXICO

Luis Alfonso DE ALBA, Embajador, Representante Permanente, Misión Permanente,
Ginebra

Mabel del Pilar GÓMEZ OLIVIER (Sra.), Embajadora, Representante Permanente Alterna,
Misión Permanente, Ginebra

Mario RODRÍGUEZ MONTERO, Director General Adjunto de Servicios de Apoyo,
Instituto Mexicano de la Propiedad Industrial (IMPI), México
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Gabriela GARDUZA ESTRADA (Sra.), Directora de Asuntos Internacionales, Unidad de
Planeación y Consulta, Comisión Nacional para el Desarrollo de los Pueblos Indígenas
(CDI), México

Miguel CASTILLO PÉREZ, Subdirector de Asuntos Multilaterales y Cooperación
Internacional, Instituto Mexicano de la Propiedad Industrial (IMPI), México

Gabriela NAVA DOMÍNGUEZ (Sra.), Subdirectora de Seguimiento y Participación, Área
de Asuntos Internacionales, Comisión Nacional para el Desarrollo de los Pueblos Indígenas
(CDI), México

Juan SÁNCHEZ JIMÉNEZ, Presidente del Consejo Consultivo de la Comisión Nacional para
el Desarrollo de los Pueblos Indígenas (CDI), México

José Luis SÁNCHEZ HERNÁNDEZ, Jefe de Departamento para asuntos de la OMPI,
Dirección General de Organismos Económicos Regionales y Multilaterales, Secretaría de
Relaciones Exteriores, México

Jesús VEGA HERRERA, Supervisor de Examen de Fondo del Área Biotecnológica de
Patentes, Dirección Divisional de Patentes, Instituto Mexicano de la Propiedad
Industrial (IMPI), México

Gustavo Adolfo TORRES CISNEROS, Attaché, Misión Permanente, Ginebra

MONACO

Carole LANTERI (Mlle), conseiller, Mission permanente, Genève

Gilles REALINI, troisième secrétaire, Mission permanente, Genève

NICARAGUA

Norman SOMARRIBA, Primer Secretario, Misión Permanente, Ginebra

NIGÉRIA/NIGERIA

John Ohirieme ASEIN, Director, Nigerian Copyright Institute, Nigeria Copyright
Commission, Abuja

Maigari BUBA, Counsellor, Permanent Mission, Geneva

Temitope OGUNBANJO, Assistant Registrar, Federal Ministry of Commerce, Abuja

Aisha SALIHU (Ms.), Assistant Registrar, Federal Ministry of Commerce, Abuja
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NORVÈGE/NORWAY

Inger HOLTEN (Ms.), Senior Advisor, Ministry of Foreign Affairs, Oslo

Vegar JOHNSRUD, Senior Advisor, Legal and International Affairs, Oslo

Constance URSIN (Mrs.), Assistant Director General, Ministry of Culture and Church
Affairs, Oslo

Gry Karen WAAGE (Mrs.), Counsellor, Permanent Mission, Geneva

NOUVELLE-ZÉLANDE/NEW ZEALAND

Paryse SUDDITH (Miss), Senior Policy Analyst, Ministry of Economic Development,
Wellington

Ngahuia TE AWEKOTUKU (Ms.), Chair, Te Waka Toi Arts Council, Ministry of Culture
and Heritage, Wellington

OMAN

Fatima AL-GHAZALI (Mrs.), Counsellor, Commercial Affairs, Permanent Mission, Geneva

Abdul Aziz AL BALUSHI, Director of Popular Folklore, Ministry of Heritage and Culture,
Muscat

OUGANDA/UGANDA

Justinian M. KATEERA, First Secretary, Permanent Mission, Geneva

Benjamin Wako MUKABIRE, Permanent Mission, Geneva

PANAMA

Yahelys ARENAS (Sra.), Encargada de la Salvaguarda de los Conocimientos Tradicionales,
Departamento de Derechos Colectivos y Expresiones Folklóricas, Registro de Propiedad
Industrial, Ministerio de Comercio e Industrias, Ciudad de Panamá

PARAGUAY

Rigoberto GAUTO VIELMAN, Embajador, Representante Permanente, Misión Permanente,
Ginebra
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PAYS-BAS/NETHERLANDS

Margreet GROENENBOOM (Ms.), Policy Advisor, Directorate-General for Enterprise and
Innovation, Ministry of Economic Affairs, The Hague

Irene KNOBEN (Ms.), First Secretary, Permanent Mission, Geneva

PÉROU/PERU

Alejandro NEYRA SÁNCHEZ, Segundo Secretario, Misión Permanente, Ginebra

PHILIPPINES

Denis Y. LEPATAN, Deputy Permanent Representative, Permanent Mission, Geneva

Maria Teresa LEPATAN (Mrs.), Minister, Permanent Mission, Geneva

POLOGNE/POLAND

Justyna SLOMSKA (Ms.), Assistant, Ethnographic Museum in Torun, Ministry of Culture
and National Heritage, Warsaw

Daviusz URBAŃSKI, Specialist, Legal Department, Ministry of Culture, Warsaw

PORTUGAL

Nuno Manuel GONÇALVES, Director, Copyright Service, Ministry of Culture, Lisbon

José GUEDES DE SOUSA, First Secretary, Permanent Mission, Geneva

Cidália GONÇALVES (Ms.), Executive Officer, International Relations Department,
National Institute of Industrial Property (INPI), Ministry of Economy, Lisbon

RÉPUBLIQUE ARABE SYRIENNE/SYRIAN ARAB REPUBLIC

Abeer ALASSAD, Attaché, Permanent Mission, Geneva

RÉPUBLIQUE DE CORÉE/REPUBLIC OF KOREA

PARK Seong-Joon, First Secretary, Permanent Mission, Geneva

PARK Duk Byeong, Researcher, Rural Development Administration, Kyeong-Gi

KANG Wongil, Patent Examiner, Korean Intellectual Property Office (KIPO), Daejeon



WIPO/GRTKF/IC/13/11 Prov.
Annex, page 16

RÉPUBLIQUE DÉMOCRATIQUE DU CONGO/DEMOCRATIC REPUBLIC OF THE
CONGO

Fidèle SAMBASSI KHAKESSA, ministre conseiller, affaires économiques, Mission
permanente, Genève

RÉPUBLIQUE TCHÈQUE/CZECH REPUBLIC

Pavel ZEMAN, Director, Copyright Department, Ministry of Culture, Prague

Lucie ZAMYKALOVÁ (Ms.), Patent Law Advisor, International Department, Industrial
Property Office, Prague

Darina CHVOSTEKOVÁ (Ms.), Lawyer, International Department, Industrial Property
Office, Prague

Petr BAMBAS, Counsellor, Permanent Mission, Geneva

Andrea PETRÁNKOVÁ (Ms.), Third Secretary, Permanent Mission, Geneva

ROUMANIE/ROMANIA

Livia PUSCARAGIU (Miss), Second Secretary, Permanent Mission, Geneva

Mariela Luminita HAULICA (Ms.), Head, Chemistry Division, State Office for Inventions
and Trademarks (OSIM), Bucharest

Cornelia Constanta MORARU, Head, Legal Service, State Office for Inventions and
Trademarks (OSIM), Bucharest

Cálin Ion UNGUREANU, Expert, International Relations, Romanian Copyright Office,
Bucharest

Adina-Laura NICHIFOR (Ms.), Third Secretary, Directorate for International Law and
Treaties, Bucharest

ROYAUME-UNI/UNITED KINGDOM

Clare BOUCHER (Mrs.), Head, International Institutions, Intellectual Property Office,
Newport
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SAINT-SIÈGE/HOLY SEE

Silvano M. TOMASI, nonce apostolique, observateur permanent, Mission permanente, Genève

Anne-Marie COLANDRÉA (Mlle), attaché, Mission permanente, Genève

Caroline DURIAUX (Mlle), membre, Mission permanente, Genève

SAMOA

Lemalu Tate SIMI, Chief Executive Officer and Registrar of Intellectual Property, Ministry of
Commerce, Industry and Labour, Apia

SÉNÉGAL/SENEGAL

Babacar Carlos MBAYE, ambassadeur, représentant permanent, Mission permanente, Genève

Seynabou DIAL (Mme), deuxième conseiller, Mission permanente, Genève

SINGAPOUR/SINGAPORE

CHIEW Adrian Choong Yee, Senior Assistant Director, Legal Counsel, Legal Policy and
International Affairs Department, Intellectual Property Office of Singapore (IPOS), Singapore

RATNAM Jaya, Deputy Permanent Representative, Permanent Mission, Geneva

LIEW Li Lin, Second Secretary, Permanent Mission, Geneva

SLOVÉNIE/SLOVENIA

Dušan VUJADINOVIĆ, Counsellor, Permanent Mission, Geneva

SOUDAN/SUDAN

Mohamed Hassan KHAIR, First Secretary, Permanent Mission, Geneva

SRI LANKA

Manorie MALLIKARATCHY (Mrs.), Second Secretary, Permanent Mission, Geneva
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SUISSE/SWITZERLAND

Martin GIRSBERGER, co-chef, Service juridique brevets et designs, Division droit et affaires
internationales, Institut fédéral de la propriété intellectuelle (IFPI), Berne

Patrick MINK, Section agriculture durable internationale, Office fédéral de l'agriculture
(FOAG), Berne

Benny MÜLLER, conseiller juridique, Service juridique brevets et designs, Division droit et
affaires internationales, Institut fédéral de la propriété intellectuelle (IFPI), Berne

Magdaleen VAN WYK, Institut fédéral de la propriété intellectuelle (IFPI), Berne

SUÈDE/SWEDEN

Maria WESTMAN-CLÉMENT (Mrs.), Special Adviser, Division for Intellectual Property
and Transport Law, Ministry of Justice, Stockholm

Patrick ANDERSSON, Senior Patent Examiner, Patent Department, Swedish Patent and
Registration Office, Stockholm

Tobias LORENTZSON, Second Secretary, Permanent Mission, Geneva

THAÏLANDE/THAILAND

Sihasak PHUANGKETKEOW, Ambassador, Permanent Representative, Permanent Mission,
Geneva

Savitri SUWANSATHIT (Mrs.), Advisor, Office of Permanent Secretary, Ministry of
Culture, Bangkok

Vijavat ISARABHAKDI, Ambassador, Deputy Permanent Representative, Permanent
Mission, Geneva

Suttinee YAVAPRAPAS (Mrs.), Director, Cultural Network and Information Group, Office
of International Relations, Office of the Permanent Secretary, Ministry of Culture, Bangkok

Chariyar CHAIWIRATANA (Ms.), Director, Cultural Research and Development Sector,
Office of the National Culture Commission, Ministry of Culture, Bangkok

Pornchai TONGYINSAKUL, Director, Agricultural Technology and Sustainable Agriculture
Policy Division, Ministry of Agriculture, Bangkok

Tippan SADAKORN (Mrs.), Senior Agricultural Scientist, Plant Varieties Protection
Division, Ministry of Agriculture and Cooperatives, Bangkok

Ruengrong BOONYARATTAPHUN (Ms.), Legal Officer, Department of Intellectual
Property, Ministry of Commerce, Bangkok
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Tanit CHANGTHAVORN, Intellectual Property Specialist, National Center for Genetic
Engineering and Biotechnology, Pathumthani

Bundit LIMSCHOON, Minister Counsellor, Permanent Mission of Thailand to the WTO,
Geneva

Pakvipa AHVIPHAN (Ms.), First Secretary, Department of Treaties and Legal Affairs,
Ministry of Foreign Affairs, Bangkok

Supavadee CHOTIKAJAN (Ms.), First Secretary, Permanent Mission, Geneva

Veerana Sinsawat FORRER (Ms.), Agricultural Scientist, Department of Agriculture,
Bangkok

TRINITÉ-ET-TOBAGO/TRINIDAD AND TOBAGO

Dennis FRANCIS, Ambassador, Permanent Representative, Permanent Mission, Geneva

Tene REECE (Ms.), Deputy Controller, Intellectual Property Office, Ministry of Legal
Affairs, Port of Spain

TUNISIE/TUNISIA

Mohamed Abderraouf BDIOUI, conseiller, Mission permanente, Genève

Jamila ZOUAIDI (Mlle), chargée d’études principale, propriété industrielle, Institut national
de la normalisation et de la propriété industrielle (INNORPI), Tunis

TURQUIE/TURKEY

Yeşim BAYKAL, Legal Advisor, Permanent Mission of Turkey to the WTO, Geneva

Kemal Demir ERALP, Patent Examiner, Turkish Patent Institute, Ankara

UKRAINE

Sergii GONCHARENKO, Head, Law Development Division (Industrial Property), Ukrainian
Industrial Property Institute, Kyiv

VIET NAM

Ha NGUYEN THI THANH (Ms.), Director, Legislation and Policy Division, National Office
of Intellectual Property of Vietnam (NOIP), Hanoi
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ZAMBIE/ZAMBIA

Christopher MAPANI, Senior Examiner (Trademarks), Patents and Companies Registration
Office (PACRO), Ministry of Commerce, Trade and Industry, Lusaka

ZIMBABWE

Garikai KASHITIKU, First Secretary, Permanent Mission, Geneva

II. DÉLÉGATIONS SPECIALES/SPECIAL DELEGATIONS

COMMISSION EUROPÉENNE (CE)/EUROPEAN COMMISSION (EC)

Sergio BALIBREA SANCHO, Counsellor, Geneva

Jean-Philippe MULLER, Legal and Policy Affairs Officer, Industrial Property Unit,
DG Internal Market and Services, Brussels

Conal CLYNCH, Administrator, Copyright and Knowledge-based Economy, Brussels

III. ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALES/
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS

ORGANISATION DES NATIONS UNIES (ONU)/UNITED NATIONS (UN)

Conference des Nations Unies sur le commerce et le développement (CNUCED)/United
Nations Conference on Trade and Development (UNCTAD)

Sophia TWAROG (Ms.), Economic Affairs Officer, Trade and Sustainable Development
Section, Geneva

Programme des Nations Unies pour l’environnement (PNUE)/United Nations Environment
Programme (UNEP)

John SCOTT, Programme Officer, Social, Economic and Legal Matters, Traditional
Knowledge, Innovations and Practices, Convention on Biological Diversity, Montreal

Université des Nations Unies, Institut d’études supérieures (UNU-IAS)/United Nations
University, Institute of Advanced Studies (UNU-IAS)

Tony GROSS, Adjunct Senior Fellow, Yokohama

Noa RĀHERA (Mrs.), Project Co-ordinator, Yokohama
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ORGANISATION DES NATIONS UNIES POUR L’ALIMENTATION ET
L’AGRICULTURE (FAO)/FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS (FAO)

Shakeel BHATTI, Secretary, International Treaty on Plant Genetic Resources, Rome

Dan LESKIEN, Specialist Legal Adviser, Secretariat of the Commission on Genetic
Resources for Food and Agriculture, Rome

ORGANISATION MONDIALE DE LA SANTÉ (OMS)/WORLD HEALTH
ORGANIZATION (WHO)

Malebona MATSOSO (Mrs.), Director, WHO Secretariat on Public Health, Innovation and
Intellectual Property, Geneva

ORGANISATION BENELUX DE LA PROPRIÉTÉ INTELLECTUELLE (OBPI)/
BENELUX ORGANISATION FOR INTELLECTUAL PROPERTY (BOIP)

Edmond SIMON, Director General, The Hague

ORGANISATION EURASIENNE DES BREVETS (OEAB)/EURASIAN PATENT
ORGANIZATION (EAPO)

Maria SEROVA (Ms.), Chief Examiner, Chemistry and Medical Department, Moscow

ORGANISATION EUROPÉENNE DES BREVETS (OEB)/EUROPEAN PATENT
ORGANIZATION (EPO)
Pierre TREICHEL, juriste, droit des brevets, Munich

UNION INTERNATIONALE POUR LA PROTECTION DES OBTENTIONS
VEGETALES (UPOV)/INTERNATIONAL UNION FOR THE PROTECTION OF NEW
VARIETIES OF PLANTS (UPOV)

Rolf JÖRDENS, Vice Secretary-General, Geneva

SOUTH CENTER

Nneka Linda IKELIONWU (Miss), Geneva
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ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE
ORGANIZATION (WTO)

Jayashree WATAL (Mrs.), Counsellor, Intellectual Property Division, Geneva

Xiaoping WU (Mrs.), Counsellor, Intellectual Property Division, Geneva

Thu-Lang Tran WASESCHA (Mrs.), Counsellor, Intellectual Property Division, Geneva

UNION AFRICAINE (UA)/AFRICAN UNION (AU)

Georges-Remi NAMEKONG, Senior Economist, African Union Commission, Geneva

IV. ORGANISATIONS INTERNATIONALES NON-GOUVERNEMENTALES/
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

Alliance pour les droits des créateurs (ADC)/Creators’ Rights Alliance (CRA)
Greg YOUNG-ING, Chair, Indigenous Peoples Caucus, Vancouver

Assemblée des premières nations (APN)/Assembly of First Nations (AFN)
Stuart WUTTKE, Acting Director, Environmental Stewardship, Ottawa

Association internationale pour la protection de la propriété intellectuelle
(AIPPI)/International Association for the Protection of Intellectual Property (AIPPI)
Konrad BECKER, Chairman of Special Committee Q166, Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore, Basel

Association internationale pour la promotion de l’enseignement et de la recherche en
propriété intellectuelle (ATRIP)/International Association for the Advancement of Teaching
and Research in Intellectual Property (ATRIP)
François CURCHOD, représentant, Genolier

Bioresources Development and Conservation Programme-Cameroon (BDCPC)
Augustine B. NJAMNSHI (Mrs.), Executive Secretary, Yaoundé
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Centre de Documentation, de Recherche et d’Information des Peuples Autochtones (DoCip)
/Centre for Documentation, Research and Information of Indigenous Peoples (doCip)
Albachir ABOUBACAR, Genève
Amina ADAMOU (Mme), stagiaire, Genève
Marie BISMUTH (Mme), volontaire, Genève
Peter CLAYBURN, volontaire, Genève
Gilles Christian FILLEAU, Genève
Inés HIDALGO (Mme), interprète, Genève
Evgnia IGNATOVA (Mme), interprète, Genève
Patricia JIMÉNEZ (Mme), coordinatrice, Genève
David MARTÍNEZ TORTOSA, interprète, Genève
Nataliya NEZNAMOVA (Mme), Genève
Claudinei NUNES DA SILVA, interprète, Genève
Léonard ODAMBO, Genève
Elena PAVON (Mme), interprète, Genève
Dominique RENTSCH (Mme), interprète, Genève
Adèle TOBIN (Mme), interprète, Genève
Andrea VON MAYTITZ (Mme), interprète, Genève

Centre d'échanges et de coopération pour l'Amérique Latine (CECAL)/Exchange and
Cooperation Centre for Latin America (ECCLA)
Dildar RABBANI, Consultant, Geneva

Centre d’études internationales de la propriété industrielle (CEIPI)/Centre for International
Industrial Property Studies (CEIPI)
François CURCHOD, représentant, Genolier

Centre pour le droit international de l’environnement (CIEL)/Center for International
Environmental Law (CIEL)
Dalindyebo SHABALALA, Director, Project on Intellectual Property and Sustainable
Development, Geneva
Laurent GABERELL, Geneva
Guillermo TEJEIRO GUTIÉRREZ, Geneva

Centro de Culturas Indígenas del Perú (CHIRAPAQ)/Centre for Indigenous Cultures
Tarcila RIVERA-ZEA (Sra.), Presidente, Consejo Directivo, Lima

Centre International pour le commerce et le développement durable (ICTSD)/International
Centre for Trade and Sustainable Development (ICTSD)
Ahmed ABDEL LATIF, Programme Manager, IPRs and Technology, Châtelaine
Camille Latoya RUSSELL (Ms.), Program Assistant, Intellectual Property, Châtelaine

Chambre de commerce internationale (CCI)/International Chamber of Commerce (ICC)
Timothy ROBERTS, Rapporteur, Intellectual Property Commission, Bracknell

Civil Society Coalition (CSC)
Ruth GOLDSTEIN (Ms.), Expert on Folk Medicine, Berkeley

Comité consultative mondial des amis (CCMA)/Friends World Committee for
Consultations (FWCC)
Lessie F. DORÉ (Ms.), Consultant, Global Economic Issues, Geneva
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Consejo Indio de Sudamérica (CISA)/Indian Council of South America (CISA)
Tomás CONDORI, Representante Permanente, Geneva

Coordination des ONG africaines des droits de l’homme (CONGAF)/Coordination of African
Human Rights NGOs (CONGAF)
Djély Karifa SAMOURA, président, Genève
Alfred GONDO, communication et recherches, Genève

CropLife International
Tatjana SACHSE (Miss), Brussels

Déclaration de Berne/The Berne Declaration
Heiko BAUMGÄRTNER, Lucern

El-Molo Eco-Tourism, Rights and Development Forum
Christiana LOUWA (Ms.), Executive Director, Nairobi

Ethio-Africa Diaspora Union Millenium Council
Marcia STEWART (Ms.), International Ambassador, Executive President, Lithonia, Georgia
Marcus GOFFE, Researcher, London

Fédération ibéro-latino-américaine des artistes interprètes ou exécutants (FILAIE)/
Ibero-Latin-American Federation of Performers (FILAIE)
Miguel PÉREZ SOLÍS, Asesor Jurídico, Madrid

Fédération internationale de l’industrie du médicament (FIIM)/International Federation of
Pharmaceutical Manufacturers Associations (IFPMA)
Eric NOEHRENBERG, Director, International Trade and Market Policy, Geneva
Guilherme CINTRA, Public Health Advocacy, Geneva

Foundation for Aboriginal and Islander Research Action (FAIRA)
Robert Leslie MALEZER, Chairperson, Woolloongabba, Brisbane

Hokotehi Moriori Trust
Maui SOLOMON, Porirua

Indian Movement “Tupaj Amaru”
Lazaro PARY ANAGUA, General Coordinator, Geneva

Indigenous Peoples (Bethechilokono) of Saint Lucia Governing Council (BCG)
Albert DETERVILLE, Executive Chairperson, Castries

International Committee for the Indians of the Americas (INCOMINDIOS)
Eliane SCHEIBLER (Mrs.), Trainee, Zurich

International Council of Museums (ICOM)
John G. McAVITY, Chair, Legal Affairs Committee, Paris
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Institut du développement durable et des relations internationales (IDDRI)
Amandine BLED (Mme), chargée d'étude APA, Paris

Institut Max Planck pour la propriéte intellectuelle, le droit de compétition et de fiscalité (MPI)/
Max Planck Institute for Intellectual Property, Competition and Tax Law (MPI)
Friederike BUSCH (Ms.), Munich
Silke VON LEWINSKI (Ms.), Munich

Instituto Indígena Brasilero da Propriedade Intelectual (InBraPi)
Lucia Fernanda INÁCIO BELFORT (Sra.), Directora Ejecutiva, Brasilia

International Trademark Association (INTA)
Bruno MACHADO, Geneva Representative, Rolle

Inuit Circumpolar Council (ICC)
Violet FORD (Ms.), Vice-President, Ottawa

Knowledge Ecology International (KEI)
Thiru BALASUBRAMANIAM, Geneva Representative, Geneva
Ruth GOLDSTEIN (Ms.), Expert on Folk Medicine, Berkeley

L’auravetl’an Information and Education Network of Indigenous Peoples (LIENIP)
Gulvayra SHERMATOVA (Mrs.), President, Gorno-Altay
Danil MAMYEV, Ongudai, Altai Republic

Library Copyright Alliance (LCA)
Jonathan A. FRANKLIN, Associate Law Librarian, University of Washington School of Law,
Marian Gould Gallacher Law Library, Seattle

Maasai Association
Ann Sintoyia TOME (Ms.), Community Development Officer, Maasai Cultural Heritage,
Nanyuki

Mamacila Apo Ginopakan Higaonon Tribal Council Inc.
Arthuso MALO-AY, Claveria

Mbororo Social Cultural Development Association (MBOSCUDA)
Biro DIAWARA, Geneva

Music In Common
Mathew CALLAHAN, Chair, Berne

Nainyoie Community Development Organization (NCDO)
Irene Serina LESHORE (Ms), Maralal

New England Conservatory of Music (NEC)
Marc PERLMAN, Distinguished Scholar in Residence, Program on Information Justice and
Intellectual Property, Washington D.C.
Felicia Ann SANDLER (Ms.), Music Professor, Representative, Boston
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Nigeria Natural Medicine Development Agency (NNMDA)
Tamunoibuomi F. OKUJAGU, Director General, Chief Executive, Lagos
Stella Nkemdilim MBAH (Ms.), Senior Legal Officer, Desk Officer on IPR, Lagos

Norwegian Council for Traditional Music and Traditional Dance (Rff-Sentret)
Egil BAKKA, Director, Trondheim

Ogiek Peoples Development Program (OPDP)
Peter Kiplangat CHERUIYOT, Project Officer, Cultural and Language Department, Narok

Queen Mary Intellectual Property Research Institute (QMIPRI)
Johanna Emelie GIBSON (Ms.), Director, London
Hamid HASHIMI, Associate Member, London
Marcus GOFFE, Research Associate, London
Marc Dominic MIMLER, Research Associate, London

Ralliement national des métis (MNC)/Métis National Council (MNC)
Benoit AL, Senior Policy Advisor, Ottawa

Research Group on Culture Property (RGCP)
Kilian BIZER, Göttingen
Stefan GROTH, Researcher, Göttingen
Matthias LANKAU, Göttingen
Sven MISSLING, Researcher, Göttingen

Russian Association of Indigenous Peoples of the North (RAIPON)
Oxana DANILOVA (Mrs.), Web-site Manager, Moscow

Saami Council
Mattias AHRÉN, Head, Human Rights Unit, Stockholm

Traditions pour Demain/Traditions for Tomorrow
Christiane JOHANNOT-GRADIS (Mme), secrétaire générale, Rolle

Tulalip Tribes of Washington Governmental Affairs Department
Preston HARDISON, Policy Analyst, Natural Resources, Seattle

Union mondiale pour la nature (IUCN)/World Conservation Union (IUCN)
Elizabeth REICHEL (Ms.), Co-Chair TCC, Commission on Environmental, Economic and
Social Policy, Geneva

West Africa Coalition for Indigenous Peoples’ Rights (WACIPR)
Osaruigiemwin Joseph OGIERIAKHI, Programmes Director, Benin City

World Self-Medication Industry (WSMI)
Bruno DAVID, directeur approvisionnements R&D, Ferney-Voltaire
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V. INDIGENOUS PANEL

Cristiana LOUWA (Mrs.), El-Molo Eco-Tourism, Rights and Development Forum, Nairobi

Arthuso MALO-AY, Mamacila Apo Ginopakan Higaonon Tribal Council Inc., Claveria

Danil MAMYEV, L’auravetl’an Information and Education Network of Indigenous Peoples
(LIENIP), Ongudai

Ann SINTOYIA TOME (Ms.), Maasai Cultural Heritage Foundation, Nanyuki

VI. BUREAU INTERNATIONAL DE L’ORGANISATION MONDIALE
DE LA PROPRIÉTÉ INTELLECTUELLE (OMPI)/

INTERNATIONAL BUREAU OF THE
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Francis GURRY, directeur général/Director General

Antony TAUBMAN, directeur par interim et chef, Division des questions mondiales de
propriété intellectuelle/Acting Director and Head, Global Intellectual Property Issues Division

Wend WENDLAND, directeur adjoint, Division des questions mondiales de propriété
intellectuelle, et chef, Section de la créativité, des expressions culturelles et du patrimoine
culturel traditionnel/Deputy Director, Global Intellectual Property Issues Division, and Head,
Traditional Creativity, Cultural Expressions and Cultural Heritage Section

Begoña VENERO (Mme/Mrs.), chef, Section des ressources génétiques, des savoirs
traditionnels et de la biotechnologie, Division des questions mondiales de propriété
intellectuelle/Head, Genetic Resources, Traditional Knowledge and Biotechnology Section,
Global Intellectual Property Issues Division

Hans Georg BARTELS, chef, Section du programme des sciences de la vie et de la politique
des pouvoirs publics, Division des questions mondiales de propriété intellectuelle/Head, Life
Sciences and Public Policy Section, Global Intellectual Property Issues Division

Simon LEGRAND, conseiller, Section de la créativité, des expressions culturelles et du
patrimoine culturel traditionnel, Division des questions mondiales de propriété
intellectuelle/Counsellor, Traditional Creativity, Cultural Expressions and Cultural Heritage
Section, Global Intellectual Property Issues Division

Valérie ETIM (Mlle/Ms.), administratrice de programme, Section des ressources génétiques,
des savoirs traditionnels et de la biotechnologie, Division des questions mondiales de
propriété intellectuelle/Program Officer, Genetic Resources, Traditional Knowledge and
Biotechnology Section, Global Intellectual Property Issues Division
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Anja VON DER ROPP (Mlle/Ms.), administratrice adjointe, Section du programme des
sciences de la vie et de la politique des pouvoirs publics, Division des questions mondiales de
propriété intellectuelle/Associate Officer, Life Science and Public Policy Section, Global
Intellectual Property Issues Division
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