Parallel importations. New perspectives.*
Parallel import means that patented or marked goods are purchased in a foreign market and resold in the domestic market. These are known as passive parallel imports.

Instead, active parallel imports occur when foreign licensees enter the market in competition with the holder of the patent or of the trade mark
.
There are three kinds of principles that can hypothetically regulate the parallel importations (known also as gray market). 

First, there is the principle of national exhaustion. It means that the patent or the trade mark holder can prevent the importation of the product in the market where he is owner of the intellectual property right.

Diametrically contrary is the international exhaustion principle. In this theory the intellectual property right is consumed as soon as goods are placed in the market, so that they can freely circulate. In Japan Tokyo High Court (in 1995) applyed the international exhaustion rule (BBS Kraftfahrzeug Technik AG v. Kabushiki Kaisha Racimex Japan and Kabushiki Kaisha JapAuto Prods)
. The sentence turned over the leading case Brunswick (1969, Osaka District Court). According to the Brunswick case parallel importation was unlawful if goods were already patented in Japan
. Finally, in 1997, the Japanese Supreme Court didn’t use the international exhaustion principle, and decided that holder of a patent in Japan and in another country can’t oppose to importation in Japan of the same product, except demonstrating that the gray market was contractually prohibited (and there was evidence on the product)
. 
It’s possible to note that in Australia is in force the international exhaustion principle for trade marks and for patents, but for patents this principle can be contractually restricted by the patent holder
.

The third solution is the European Union one. In the E.U. is in force the European Union exhaustion principle. Goods patented (or marked) traded for the first time in the European Union or in the European Economic Area can be freely traded inside European Union (or European Economic Area). The patent or trade mark holder can, instead, opposite to parallel importations inside E.U. or E.E.A. if good was traded for the first time only outside E.U. or E.E.A.

In U.S.A. the doctrine of exhaustion is accepted by jurisprudence. U.S. Government, instead, has been always adverse international exhaustion. During the negotiations of TRIPS agreement U.S. Government expressed his contrary view (with reference to patents and specially drugs). The U.S. Government opinion is founded on the need to defend the research’ possibility of enterprises that want to patent their inventions
.
In this way of thinking parallel importations can harm the research capability of the enterprises, because this kind of capability needs a suitable exploitation of the patent and this utilization can be damaged by parallel importations from countries  where the price’ product is lower.
The only exception in the U.S. legislation is the common control exception for trade marks, that allows gray market if the national trade mark holder coincide with the foreign trade mark holder or if both the holders are affiliated corporations or are submitted to common ownership or control
. It’s possible to explain this exception because in case of trade marks it’s really difficult to feel that need for protection of the research system that it’s possible to find in the patent  field.
The U.S. Government’ position has a kind of confirmation in a study of the E.U. (NERA 1999). This study states that European Union exhaustion principle didn’t remove prices’ differences among European Union Countries
. This study seems to think that parallel importations coming from U.S.A. and Japan could only reduce enterprises’ profits more than curtail consumers’ prices
. 
In theory it seems to be preferable a system based on international exhaustion principle, because seems a good means to avoid market segmentations, favouring consumers by lowering prices.

But it’s also true that studies about parallel importations are based on little empirical evidence. A lot of studies about gray market are anecdotic
.  

From a little while we can see some attempts to justify prohibition of parallel importations, specially for drugs. The most important justification is that parallel importations can destroy research.

Probably this changing is linked to the recent economic crisis. Like in almost every difficult period for economy it’s possible to see withdrawals of antitrust needs in favour of  protectionist mechanisms aimed at defending enterprises and dynamic efficiency.

Parallel importations face the problem of moderating two kinds of economic efficiency: static (in which parallel importations produce a price reduction for consumers) and dynamic efficiency (that concerns the optimal capability of a system to produce innovations). It’s clear that these kinds of efficiency are not always matchable. The only way to have a correct balance is to ensure a suitable remuneration to the intellectual property holder in the market of first admission of the product for research and development activity
. At the same time this doesn’t involve an excessive possibility of exploitation of the market by the patent holder
. 

In the famous case Syfait
 the European Court of Justice found a solution by not prohibiting parallel importations of drugs, but also allowing the manufacturer to refuse furnishing medicines to wholesalers when their orders are abnormal, that is excessive in respect to the normal amounts previously ordered.

I think that in this brief analysis it’s necessary to take into account that preventing gray market (to make sure enterprises can reach the maximum level of research) is not a good solution if you don’t value that patent premium and the curve of the innovation are not always parallel, because often appropriation of economic advantages coming out from an innovation doesn’t always stimulate research in a constant way
.
If you consider what said about equilibrium between static and dynamic efficiency in economy and about re-emergence of protectionist tendencies in a economic crisis period, seems possible to face the problem in a different way. I think, indeed, it’s possible to consider parallel importations dangerous for market not only appraising the difficulties that gray market cause to the single patent holder in his research activity, but also evaluating if restrictions to the parallel trading are useful to reach the target of stimulating innovation in a comprehensive dimension
. 

Finally, the subject of parallel trading, specially in pharmaceutical field, meets with necessities of the countries less rich. And it’s not sure that parallel trading is an advantage for consumers of this countries. Indeed, pharmaceutical manufacturer could reduce the price differential between markets. Paradoxically this could lower the price in the richer country and raise price in the poorer country
.
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