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Abstract

The presentation will address the policies underpinning copyright and, in particular, the exemptions thereof. It will outline that private individuals, students, researchers and libraries are considered to play a vital role in promoting social, cultural and economic development and are on that account the commonly understood beneficiaries of copyright restrictions. To explain why access and use privileges for these groups need be preserved and fully utilized, in particular, in the digital environment, shall be the central point of the presentation.
The advent of technology has brought about new ways of accessing, using and disseminating copyrighted content. With a computer and access to the internet, the private user may now reproduce vast amounts of copyrighted material and distribute it around the globe. As a backlash, technological counter mechanisms have increasingly been developed and have established what is known as Digital Rights Management. Digital technology has rocked the very foundation of what copyright is for and what it ought to be for. Many authors and owners see the solution to this technologically generated problem in the machine itself without the law to interfere, while user groups advocate a strong legal protection of their interests.

Taking a legal and sociological perspective, the author will examine what challenges modern copyright law faces in the digital age. In view of the international legal specifications established by the Berne Convention, and furthered by the TRIPS Agreement and the WIPO internet treaties (WCT and WPPT), it will be shown that copyright is often not able to pass innovations through to users but indeed inherently favours author interests. This is primarily a result of the formal legal requirement of the tree-step test that much influences the drafting of copyright restrictions. By means of examples from several jurisdictions it will be demonstrated that copyright needs to confront itself with yet another task that is to clearly draw a line of demarcation between privileged uses that are capable of being overridden by contract and such from which no deviation is admissible. Hence, it must decide which fundamental guarantees to protect by mandatory provisions. Finally, modern copyright law that takes the promotion of research and education serious is required to push the scope of copyright limitations to a level that equals that of technology. Again, in view of the narrowly drafted permitted uses this is a difficult task which increases the tension between copyright maintaining receptive to new technologies and providing predictability and legal security to users and owners. However, concrete examples taken from the Gowers report shall assist in ascertaining technology-related access and use policies that should be welcome to the realm of copyright privileges.
