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BBEOEHUE

1. HacTodawmin oKyMeHT cogepxuT pestome gokymeHta SCP/20/9
«KoHhmaeHUMansHOCTb COOBLLEHNIA MeXAY KIMEeHTaM1 U UX NaTEeHTHbIMU NOBEPEHHbLIMM:
noabopka 3aKOHOB, NPaKTUYECKUX METOAOB U OPYron MHGOPMaLNNY.

2. B cooTtBeTcTBUM C peLueHneM NocTosaHHOro kommTeTa no nateHTHomy npasy (MKAIT),
BblHECEHHbBIM Ha €ro AeBsTHagUaTon ceccumn, kotopasa npoxoauna B KeHese 25-28
despans 2013 r., gokymeHT SCP/20/9 cogepxut nogbopKy 3aKOHOB, NPAKTUKN U
Nony4YeHHOWN OT rocyAapCTB-UNeHOB KpaTkon nHdopmauumn ob nx onbite B 06r1actu
obecneyeHmns KOHMOEHUNANbHOCTU COOBLLEHNI MEXAY KIMEHTAMUN N UX MATEHTHBIMU
noBepeHHbIMU. ITOT JOKYMEHT OCHOBaH B MEPBYH0 ovepedb Ha MHopMauum, kotopas
COAEepPXUTCA B AOKYMeHTax, NpeacTaBneHHbIX npeablgywum ceccuam MKAM (cm.
Mpunoxenwne | gokymeHta SCP/20/9). NMopbopka MHopmaumm He nogpasymeBaeT
BblHECEHUS KakuX-NMbo pekoMeHgauui nn cocTaBneHns pykoBoacTea Ans rocyaapcrs-
YNIEHOB NO MPUHATUIO UMW KaKOro-nmbo 13 MexaHu3moB, YNOMSIHYTbIX B 9TOM AOKYMEHTE.

3. B gokymenTe SCP/20/9 n B HacTodALLEM AOKYMEHTE TEPMUH «NATEHTHbIV
NMOBEPEHHbIN» MCNONb3yeTcst AN 0003Ha4YeHUs nmua, KOTOpPoe ABMNSETCH
npodeccroHarnbHbIM NPeAcTaBMTENEM MO BONPOCaM, KacaroLMMCesi NaTeHToB. Bo MHOrmx
CTpaHax Takoe NULI0 Ha3biBaeTCsl NaTEHTHbIM areHToM. YacTo Takoe NuLo pernctTpupyeTcs
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HaLMOHaNbHbIM OpPraHoM Mo pe3yrbTaTaM KBannduKaLMoHHbIX ak3ameHoB.! Coepa
npodeccnoHanbHom 4eaTenbHOCTU 1 KBanndukaumns naTeHTHbIX NOBEPEHHBLIX YETKO
onpegeneHa B NPMMEHMMbIX HaUMOHaNbHbIX/pPerMoHanbHbIX 3akoHax. [ockonbKy Lenbto
HacTosILLEero AOKyMeHTa siBnsieTcs nogbopka nmetoLlencs nHpopmaumm, a He
npeacTaBreHne NPoeKkTa MeXayHapoaHbIX HOPM UM MeXAyHapOAHO-NPaBOBOro AOKYMEHTA,
TO NPUBOAMTL 34eCb TOYHOE onpeaerieHne 3Toro TepMuHa, Kak NpeacTaBnsieTcs, HeT
HeobxoaumocTu. TeM He MeHee, Ans Lerny HACTOSILLEro JOKYMEHTa BaXXHO OTMETUTb, YTO
NMaTeHTHbI NOBEPEHHbIN MOXET UMETb KBanuduKkaLmio opucTa, Ho MOXET U He UMETb TaKOM
KBanmdukaLmm, ecnm 3To paspeLleHo NPUMEHNMbIM 3aKOHOAATENbLCTBOM.

4.  TepmuH «TanHa» NPUMEHUTENBHO K KBanNnnuLUMpOBaHHbIM IOpUCTaM (Tak Ha3biBaemas
«afBoKaTCKas TarHa») ABNAeTCH YCTOABLUMMCS B CTpaHax cuctembl obuero npasa.
ApBokaTtckas TariHa obecneumMBaeT OXpaHy NuLlb UCTOYHUKA MHAOPMaLUK, T.€. COOBLLEHMI
MexXay KIMEHTOM U ero aABokaToM, NPEANPUHATBLIX AN Lenen npogeccnoHanbHoro
KOHCYNbTUPOBAHUSI, @ He COBCTBEHHO MHPopMaLIn.? B 0AHOM 13 crioBapeii KpUANYECKIX
TEPMWHOB NpMBEAEHO criefytoLlee onpeaeneHne agBoKaTCKon TanHbI:

«B CUCTEME A0Ka3aTeNIbCTBEHHOIO NpaBa NpPaBo KIMEHTa Ha 0TKa3 OT pasrnalleHust
KOHbuaeHUManbHbIX COOBLLIEHUI MEXAY HUM 1 ero agBoKaToOM U NpeaoTBpalleHne
Takoro pasrnawleHuns nobbiM ApyruMm nuuomy. 3To npaso obecneynBaeT oxpaHy
coobLeHn Mexay agBOKaTOM U1 KIMMEHTOM, NPEeANPUHATBLIX C LIeNbio
npeaocTaBneHns unm nonydeHns NpogecCnoHanbHbIX PUONHECKUX KOHCYIbTaumm
UnM nomoLum.>

5. B HacTosileM AOKyMEHTe TEPMUH «aaBoKaTcKasl TaHa» NPUMEHUTENbHO K
naTeHTHbIM MOBEPEHHbIM UCMONb3YeTCs OIS ONMCaHMs aHarnorMyHoro poaa npasa, KOTopoe
npegocTaBnAeTCs KMMEHTY NaTeHTHOro NoBepeHHOro (MocneaHUin MoOXeT He SIBNSTLCS
toprctom). [NoHsATUE, KOTOPOE BCTpevaeTcs rnaBHbIM 06pa3oM B CTpaHax KOHTUHEHTaNbHON
NnpaBoOBOW CUCTEMBI, — 0643aTENBCTBO N0 COXPAHEHMIO KOH(PMAEHUMANBHOCTH, KOTOPOE
HanaraeTcs Ha npeacTaBuTenen onpegeneHHblX NPodeccuin, — HaLLMo BbipaXKeHWe B TakoM
XapaKTepHOM TepMUHe, Kak «06513aTenbCTBO COXpaHeHMs NpodecCMoHanbHOM TarHbI».
Mockonbky obcyxaaembin B pamkax INMKAIT Bonpoc He orpaHu4eH pamkammu TOro Unmn MHoro
nNpaBoOBOro pexuma, ans 6onee LWMPOKOro OCBELLEHMS 3TOrO0 BONPOCa B HACTOSLLEM
OOKYMEHTEe UCMONb3YTCS BblpakeHnsa 6onee obLiero xapakrepa, Takme Kak «CoXxpaHeHue
KOH(bmaeHUnanbHOCTU» 1 «obecneyeHne KoHpngeHUNanbHOCTU COOBLLEHNI C NAaTEHTHLIMA
NOBEPEHHbLIMUY.

NCTOPUA BOIMPOCA

6. B uenowm, korga KnneHT obpaluaeTcs K KBanMpuumMpoBaHHOMY IOPUCTY 3a
KOHCYNnbTaLMeEN, COOBLLEHNAM MEXOY HOPUCTOM M €ro KNMeHTam NpuaaeTcs xapakTep
KOH(bmaeHUnanbLHOCTN, KoTopasi AenaeT Heobs3aTenbHbIM NX pasrnalweHne B cyae, nnbo
Takme coobLLeHns 3amLeHbl OT NyBIIMYHOMO packpbITUS 0653aTENbCTBOM COXPaHEHMS
npodeccmnoHanbHom TanHbl. KoHduaeHUMansHOCTb UM 00513aTeNbCTBO MO COXPAHEHUIO

Bo MHOrMx ctpaHax npaBoM NpeaocTaBnAaTb onpeaeneHHble NnpodeccMoHanbHbIe YCrnyrn HageneHol
TONbKO 3aperncTpupoBaHHbIe NaTeHTHbIE NOBEpPeHHbIE. BmecTe ¢ TeM B psge cTpaH
He3aperMcTpMpoBaHHbIE NLA MOTYT OCYLLIECTBISTE BCE UIMN HEKOTOPbIE (PYHKLMK, KOTOPbIE 0BbIYHO
OCYLLECTBISAOT NAaTEHTHLIE NMOBEPEHHbIE.

Cwm. Kpocc, IxoH T. «[MpaBo Ha 0Tka3 OT Aayun NokasaHWn Unu NpeacTaBleHnst oKa3aTenbCTB B
MeXayHapoaHOM NpakTuke B 00nactn nHTennekTyanbHon cobcteeHHocTu» (20 gekabpsi 2008 r.). C
paboToi MOXHO 03HakoMUTbCs B ceT SSRN: http://ssrn.com/abstract=1328481 nnu no agpecy:
http://dx.doi.org/10.2139/ssrn.1328481.

3 KOpugnueckun cnosapb bnaka (6-e naganue, 1990 r.), ISBN 0-314-76271-X.
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TaWHbl MPU3BaHbl NOOLLPATE MOMHYH TPAHCNAPEHTHOCTb M YECTHOCTL NUL, 0bpaTMBLUUXCA
3a KOHCynbTaumen, 1 nuu, 3Ty KOHCynbTauuio npegoctasnsowmx. Ansg obecneyeHns
BbICOKOIO KQ4€CTBEHHOIO YPOBHS FOPUANYECKNX KOHCYNbTaUuMii He0OX0aAMMO, YToObI 06MeEH
MOPYYEHNSAMM N KOHCYNMbTaUMAMK He Obln CTECHEH U3-3a OMaceHui, YTo 3TN coobLLeHns
OyayT pasrnalleHsl.

7. B cTpaHax c Tpaguumen obLero npaea NoHATME TamHbl TECHO CBSI3aHO C rpaXkaaHCKo-
NpaBoBOW NpoLieQypOV packpbITUs (MK pasrnaleHnst) CBeAeHNA, KoTopasi MPOUCXoaNT Ha
aTane gocyaebHoro pasdbupaTenscTBa. Ha 3ToM aTane oT KaXXgon U3 CTOPOH B CNOPE MOXET
notpeboBaTbCs packpbITME COOTBETCTBYIOLLNX JOKYMEHTOB U UHbIX A0oKa3aTenbCTB B €€
pacnopsbkeHun. Cuctema packpbiTus nHdopmauun beina paspaboTaHa ¢ Lenbto AoBeaeHus
BCEX AoKas3aTemnbCTB 4O CBEAEHUS CyAa ANsl YCTaHOBMEHNSt UCTUHBI. C ApYron CTOPOHI,
HeobXxoAnMO Takke COXpaHATb KOH(PUAEHUMANbHOCTb onpeaenieHHoro poga nHdopmauumn n
He JonyckaTb AOCTYNa K Hel LWMPOKOWN Ny6nuki. Hanpumep, MHdopMaLuus, KOTOPYHO HOPUCTHI,
Bpayun 1 CBALLEHHUKN NoNy4aloT Npu BbIMNOJIHEHUN CBOUX I'IpO(beCCI/IOHaJ'IbeIX
00s13aHHOCTEN, AOMKHA OCTaBaTbCs KOHbMOeHUManbHOW. YunTbiBasi MHTEpechl obLecTsa B
Lienom, B obLlenpaBoBbIX PUCAMKLNAX Oblro pa3paboTaHO NOHATNE KOHPUAEHUNANBHOCTH,
B COOTBETCTBUW C KOTOPbIM KIMEHTY NPeaoCTaBseTCs NpaBo 3anpeTuTb NPUHyauTeNnbHOe
pacKpbiTne onpeaeneHHbIX COOGLLI,eHI/II7I nnn JOKyMeHTOB KOHd')I/I,D,eHLl,I/IaﬂbHOFO XapakTtepa.
Hapsagy ¢ npodeccuoHanbHOM 06493aHHOCTbIO MO COXPaHEHUIO KOH(MAEHLMANbLHOCTH
ajBokaTckasi TaliHa Npu3BaHa CoAenCcTBOBaTL POCTY 3aUHTEPECOBAHHOCTM 00OLLIECTBA B
cobnoaeHN 3aKoHa 1 OTNPaBEHUS NPaBOCYAUS NyTEM CO3L4aHMs cneumdmnyecKkoro
WCKIMOYEHUS U3 NpaBuI pasrnalleHms nHpopmMauum B cyagebHoM nopsiake.

8. B oTnnyme o1 cTpaH o6LenpaBoBON CUCTEMbI, B CTpaHaX KOHTUHEHTANbHOM NPaBOBOW
CUCTEMbI OTCYTCTBYET NpoLeaypa packpbiTUs unm pasrnaweHms nHgopmaummn, Kotopasi
ob653biBana 6bl CTOPOHbI PaCcKpbIBaTb BCIO MMEIOLLYIOCH Y HUX COOTBETCTBYIOLLYHO
UHopmaumio. NoaTomy Ans CTpaH KOHTUHEHTaNbHON NPaBOBOV CUCTEMbI HE XapaKTepHbI
Takve B3anMOCBS3aHHbIE MOHATUSA, KaK pasrnalleHme nHdopmMauum u npegocTasnsemoe B
KayecTBe MCKINIOYEHWS NpaBo KNMEHTOB Ha coxpaHeHre uHdopmalmm B TariHe. BmecTe ¢
TEeM B 3TUX CTpaHax Npu3HaeTca NoTpebHOCTb B 0XpaHe KoHUAeHLMansHoCTH
onpegeneHHoro poga NpogeccuoHarnbHbIX KOHCYNbTauUui € Lenblo obecneveHns
CBOOOAHBIX N OTKPbITbIX COOBLLIEHMIN, KOTOPble HEOBXOAMMbI A1 BbINONIHEHMWS
npodeccnoHanbHbIX 3agay. B aton cBa3m 6bino paspaboTaHo noHATME 0ba3aTenbcTBa
COXpaHeHns NpogeCcMoHanbHOWM TanHbl, B COOTBETCTBUM C KOTOPLIM NpeacTaBnTenu psaaa
npodeccuii, B YaCTHOCTW, HOPUCTBI, Bpayun U CBALLEHHMKN, 06513aHbl COXpaHATb B TanHe
WHOpPMaLMIO, NONYYEHHYO UMW NPU OCYLLLECTBIEHUN X NPOdECCUOHANbHON
AeatenbHOCTU. B cBoto odepeb, aTo 0643aTeNbCTBO CTAHET AN KINMEHTOB rapaHTUen Toro,
YTO coobLleHHas npeacTaBUTeENAM 3TUX Npodeccunii MHdopmaumsi B KOHEYHOM UTOre He
OyaeT pasrnalleHa TpeTbUM Nuuam.

9.  Yro KacaeTcs naTeHTOB, KNMMEHTbl YacTo obpallatTcs 3a NpodeccnoHanbHON
KOHcyﬂbTaLlMeIZ K NaTeHTHbIM NOBEPEHHbIM, KOTOPbIEe MOTYT ABATbLCA KBaJ'II/I('bI/ILl,VIpOBaHHbIM
ropuctamMu, a MorytT UMn He ABnATbCA. YacTo KOHCYIbTaun NaTeHTHbIX NOBEPEHHbIX HECYT
B cebe Bonpochbl TEXHUYECKOTO XapaKTepa, KOTopble TECHO NepenneTeHbl ¢ NPaBOBbIMU
Bonpocamu. Micxoas us Toro, 4To KNMMeHTaMm HeobXoAMMO MMETb BO3MOXHOCTb CBOBOAHBIX 1
OTKPbITbIX COOBLLEHMUI C MX NATEHTHLIMW NOBEPEHHBIMW, B HEKOTOPbIX CTpaHax
0053aTeNbLCTBO O COXpPaHEHUN afiBOKATCKOWN TalHbl PACMpOCTPaHAETCS U Ha TeX NaTEHTHbIX
NMOBEPEHHBIX, KOTOPbIE HE ABMSOTCA KBANUMULMPOBAHHBLIMU lopucTaMu. B HekoTopbIx
CTpaHax, 04HaKo, pacLUMpPEeHHOe NpMMEHEeHWe Takoro obsisaTenscTBa He NPeayCcMOTPEHO,
nMBo 3TOT BONPOC HE PErynupyeTcst HUKaknuMm ocobeHHbIMU NpaBunamu. Jaxe B Tex
cnydadx, Kkorga B OTHOWWEHUN NaTEHTHbLIX MOBEPEHHbIX ﬂ,eIZCTByeT 0653aTeNbCTBO O
COXpaHeHUn aiBOKaTCKOW TalHbl, 06beM COOBLLEHWI, HA KOTOPbIE PacNpPOCTPaHsAeTCs aTa
TaliHa, U CTeneHb pacnpocTpaHeHNs TalHbl HAa NAaTEHTHLIX MOBEPEHHBIX 332 pybexom
pasHATCst OT CTpaHbl K CTpaHe. B Lenom ans coxpaHeHust KoHpuaeHUNanbLHoCTM
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KOHCYNbTaLMIA B OTHOLLIEHUN NAaTEHTHLIX NOBEPEHHbLIX AEACTBYET Takke 00683aTenbCTBO
coxpaHeHus NpodeccrnoHarnbHON TanHbl.

10. 3apaya no coxpaHeHuto KOHPUOEHUMANBHOCTU KOHCYNbTALUN NaTeHTHbIX
NnoBepeHHbIX BKMoYaeT B cebs ABa B3aMOCBSA3aHHbIX M NPU 3TOM OTAENbHbIX acnekra.
MepBbIi acnekT kacaeTcd TOro, Kak Takme KoHduaeHumnanbHble COOOLEeHNsT TPaKTYOTCS B
COOTBETCTBUM C NMPUMEHMMbIM HaLMOHarnbHbIM 3aKkoHoA4aTeNnbCTBOM. BTOpOI acnekT cBasaH
C TEeM, KaK KOH(pMaeHUManbHble KOHCYNbTaUUN, NPeaoCTaBNeHHbIE NAaTEHTHLIMM
NnoBepPeHHLIMW B OOHON CTpaHe, OyayT paccMaTpuBaTtbCsa B Apyron ctpaHe. B nepsom
cny4ae rnaBHbIM SBNSETCA BOMPOC O TOM, Ha COOOLLEHNST KaKMX NAL, MOXeT
pacnpocTpaHATbCA TaHa. JormkHa N OHa MPUMEHSATLCS K NAaTEHTHBIM NOBEPEHHLIM Ha
MecTax, B YaCTHOCTU TEM U3 HUX, KTO He SBMsieTcs topuctamu? [lormkHa nm oHa
pPacnpoCTPaHATLCS HA OTEYECTBEHHbIX MATEHTHBIX MOBEPEHHbLIX? [OIMKHA NN OHa
pacnpoCTpaHATLCA Ha 3apyOeXxHbIX NAaTEHTHLIX MOBEPEHHbIX, KOTOPbIE MMEKT PErNCTPaLMIO
B COOTBETCTBYIOLLEN CTpaHe? Ecnn aa, To Ha OCHOBaHUM Kaknx Kputepmes 3apybexHbiM
NnaTeHTHbIM MOBEPEHHbIM 4OSPKHA NPEeAOCTaBNATLCA oxpaHa? Kpome Toro, yumTbiBas, Yto
KOHCYNbTMPOBaHME MO BONPOCaM NaTEHTOB HOCUT CIIOXHbIV XapaKkTep M KacaeTcs Kak
NPaBOBbIX, TAK N TEXHUYECKMX aCMNeKTOB, B KOHCYbTUPOBAHUM KITMEHTOB MOXET ObITb
3a0eNCTBOBaH He TOMbKO KBaNUULUMPOBAHHbLIA NAaTEHTHbIN NOBEPEHHbIN, HO U Apyrue nuua.
B Takmx cnyyasix AOMmKHa Ny TaHa pacnpoCTPaHATLCA Ha BCEX ML, KOTOpbIe
3a[eiCTBOBaHbI B Bblgaye ykasaHWin B OTHOLLUEHUN KOHCYNbTUPOBAHUS UIN B
npegocrasrneHne cobCTBEHHO KOHCYMbTauun? YTo kacaeTcs npouecca KOHCYNbTUPOBaHWS,
OOMKHa Ny TalHa pacnpocTpaHAaTbCA Ha ntoboe Nuuo, KOTopoe NpeaocTaBnsaeT
KoHcynbTauum no sonpocam NC un aensetca kBannunumpoBaHHbIM CNEeLManmMcToM no
OCYLLECTBINEHNIO TAKOW AEATENbHOCTM B AAHHOW CTPaHe, Uin Takke Ha TPeTbUX Ny,
(Hanpumep, 3KCNepToB), KOTOPbIE BHOCAT BKMNaA B MPeaoCTaBsieMble KOHCYNbTaumn?
lMepBoCTENEHHOE 3HAYEHNE Takke UMEET BOMPOC O TOM, Ha Kakoro poaa coobLeHnst
AOJDKHA pacnpoCTpaHATbLCS TarHa. MoXeT N OHa MPUMEHSTLCS NULLb K COOBLLLEHNAM,
KOTOPblE UMENN MECTO UCKITUUTENBHO B LIENAX PUONYECKOTO KOHCYNbTUPOBAHNUS, UK
OHa MOXeT OXBaTblBaTb BCe COOOLLEHMS, KOTOPblE ObINK ocyLecTBeHbl no Bonpocam UC.
EcTtecTtBEHHO, 4YTO Chepa oxBaTa TalHbl COOTBETCTBYET cdhepe OeATENbHOCTU NAaTEHTHbIX
NOBEPEHHbIX, KaK 3TO NPeayCMOTPEHO NPUMEHMMbIM 3aKOHOA4ATENBCTBOM.

11. YTto kacaeTcd BTOPOro acnekra, T.e. COXpaHeHUs1 KOH(PUAEHLNaneHoOCTN B
TpaHCrpaHWYHbIX YCIIOBUSIX, TO PSS CNeumnanncToB-NpakTUKoB BbIPasunun onaceHms no
nosoay yTpaTbl KOHPUAEHUMaNbLHOCTU COOBLLEHUI C NaTEHTHBIMU NOBEPEHHLIMU BBUAY
TOro, YTO B pasHbIX CTpaHax B OTHOLUEHUM KOHUAEHUNANbLHOCTU MHpopMaLmMm OencTeyoT
pasHble npaBuna. MockonbKy NaTeHTHbIe NpaBa HOCAT TeppuTopManbHbIA XapakTtep, B
Lenom naTeHT NpeaoCTaBNAeTCs B KaX4oW U3 CTpaH, B KOTOPOW UcnpallnBaeTcs oxpaHa, u
ero AencTBue MoXeT ObiTb aHHYNMPOBAaHO B KaXaoW U3 CTpaH, B KOTOPOW NaTeHT HaxoauTcs
BO BlafleHUN Ha 3aKOHHbIX OCHOBaHUAX. Taknum obpasom, No Bonpocam NateHToB U
NPYMEHEHUS NaTeHTOB 3a PyHeXoM KNMeHTY HeobXoauMbl KOHCYNbTauun 3apybexHbIX
NnaTeHTHbIX NOBEPEHHbIX. B HEKOTOPLIX TakMx 3apybexHbIX CTpaHax, B YaCTHOCTU, B CTpaHax
¢ obwenpaBsoBo Tpaguumen, B xoae npoLueaypbl packpbiTua MHOpMaLUn B paMkax
cyaebHoro pas3bupartenscTBa No NnaTteHTam cyg MOXeT BbIHECTU peLleHne O
NPUHYONTENBHOM PaCKPbITUN KOHUAEHUMANbHBIX COOBLLEHU MexXay KINMEHTOM 1 ero
MECTHBIMW 1 3apyOexxHbIMU NAaTEHTHLIMY NOBEePeHHbIMU. KnneHTy MoxeT BbiTb
npegocTaBrieHa oxpaHa B COOTBETCTBMM C NMpaBuUinaMm 1 npakTukon B ob6nactn oxpaHbl
KOH(pMAeHUMansLHOCTN KOHCYNbTUPOBaHMA B 06nacT NaTeHToB, AeNCTBYIOWMMY B €ro
CTpaHe, ogHako 3a pybexom Takne KoHpuaeHUmanbHble OTHOLLEHWUS MOTYT He MOMyYnTb
NPU3HaHUS N oxXpaHbl. [TOCKONbKY KMMEHT HEe OCBEAOMIIEH O MpaKTUKe, MPUHATON B pa3HbIiX
CTpaHax, OH MOXET HEOXMAaHHO ANns cebsi okasaTbCHA B TakOW CUTyauun, Korga oH byget
0653aH pacKkpblTb KOHMAeHUManbHbIe COOOLEHUS C ero NnaTeHTHLIMU NOBEPEHHLIMU B
cyae 3a pybexom.
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MEXOYHAPOOHAA HOPMATUBHO-NPABOBAS BA3A

12.  Hu oguH 13 mexagyHapoaHbIX AOroBOPOB B 00MacTu MHTENNEKTyanbHom
cobcerBeHHocTn (MIC) He npegnaraeT YeTKoro yperynmpoBaHusi Bonpoca afBOKaTCKOW TalHbl
B OTHOLLUEHUSIX MEXAY KNNEHTOM U NaTeHTHLIM NOBEepPeHHbLIM. TeM He MeHee, Ang
yKa3aHHOro BONpoca HEKOTOPYIO akTyanbHOCTb UMEIOT NoNoXeHUs [apukcKor KOHBEHLUN
no oxpaHe NpoMbILLNEHHON cobcTBeHHOCTYU (Mapuxckon koHBeHUMK), CornalleHus no
TOProBbIM acriekTam npae UHTeNnekTyansHow cobctBeHHocTn (Cornawenus TPUNMC) un
"eHepanbHoro cornatueHus no Toproene ycnyramu (FTATC) BcemnpHown Toprosom
opraHusauum (BTO).

13. UYto kacaetcs NapmKcKom KOHBEHLUM, TO NMPUHLMM HALNOHANBbHOIO pexnma
npeaycMaTpmuBaeT, uUTo Kaxaoe [loroBapmBaroLLeecs rocyaapcTBo 06s13aHO NpefoCTaBnUTb
rpaxkgaHam gpyrux [JoroBapuBaroLwmxcs rocygapcTB TakKyto XXe 0OXpaHy, Kak CBOUM
cobCTBeHHbIM rpaxaaHam, 6e3 paspelueHus Tpe6osaTh B3aMHOCTU?.

14. VcknoyeHne 13 npaBuna HauMoHanbHOro pexnma npeaycMoTpeHo B ctatbe 2(3)
KoHBeHuun, koTopasi rmacur:

«(3) BesycroBHO, COXPaHSItOTCS MOSIOXEHWS 3aKkoHO4ATENBCTBA KaXkaoN U3 CTpaH
Coto3a, oTHOCcsLMECs K cyaebHol 1 agMUHUCTPaTUBHON NpoLeaype v K KOMNeTeHLMN
cynebHbIX M aAMUHUCTPATUBHBIX OPraHoB, a Takke K BblIOOpY MECTOXUTENLCTBA UMK K
Ha3Ha4YeHW0 NOBEPEHHOTO, COBMoaEHNE KOTOPbIX TPeOyeTCst Ha OCHOBAHMMN 3aKOHOB
O MPOMBILLIIEHHON COBCTBEHHOCTMY.

15. Kak npeacraBnsieTcd, BONPOC afBOKATCKOM TalHbl B OTHOLLEHUAX MEXAY KIMEHTOM U
NaTeHTHLIM NOBEPEHHBIM OTHOCUTCSH K YMCINY AOMYCTUMbIX UCKITIOYEHMI N3 00LLEro NpaBuna
HeaNCKPMMMHALMK, KOTOPbIM No3BonsieT [JoroBapuBaoWwmMecsi rocyaapcTBam OCYLLECTBNATb
€ro perynmpoBaHne no cBoemy ycMoTpeHuto. C apyror CTopoHbl, [apmxckas KOHBEHUMS He
3anpewyaeT [loroBaprBatoLLENCA CTOPOHE MPUMEHATL OOUHAKOBBIA NOAX0M K BONPOCY
a[1BOKATCKOW TalHbl B OTHOLLEHUSIX MeXAyY ee rpaxgaHamMmu 1 rpaxkgaHaMmy gpyrux cTpaH.

16. Yro kacaetca Cornawenunsa TPUMC, B ctatbe 3 npegyCMOTPEH NpuHLMN
HaLMOHANbHOIO peXxuma 3a TEMU UCKIIOYEHUSIMI, KOTOPbLIE NPeayCMOTPEHbI B Mapukckon
KOHBEHUMW. Vicnonb3oBaHne Takmx UCKMIOYEHUIN B OTHOLLEHUW CyAeOHbIX 1
agMUHUCTPATMBHBIX NpoLeayp OrpaHMYeHo Cnyvyasimu, koraa aTo HeobxoamMmo Ans
obecnevyeHuss cobnogeHns 3aKOHOB U NpaBwur, KOTOpble He MPOTUBOpPEeYaT NOMNOXeHUAM
Cornawenua TPUMC, n koraa nogobHble npoLeaypbl He NMPUMEHSAIOTCA Takum 06pasoMm, UTo
3TO cTano Gbl CKPbITbIM OrpaHu4eHnem B Toproere (ctatbsa 3(2)). COOTBETCTBEHHO YIiEHbI
BTO obnagatot cBob60g0M AeCcTBMIA B BbIDOpE Nogxoaa K BONPOCY afBOKATCKOM TalHbl B
OTHOLLEHUSIX MEXAY KIMEHTOM M NAaTEHTHbIM MOBEPEHHBIM MPU YCIIOBUM, YTO UX NOMUTUKA
yAOBMEeTBOPSET YCIOBUSAM, MEPEYUCTIEHHBIM B CcTaTbe 3(2).

Cratba 2(1) Mapwxckon koHBEHLMU rnacuT: «(1) B oTHOLLEHUN oxpaHbl MPOMbILLIIEHHOW COOCTBEHHOCTU
rpaxgaHe kaxaon ctpaHbl Coto3a Nonb3yoTcs BO BCex ApYrnx cTpaHax Cotosa TeMu xe
npevmyLLiecTBamMu, KOTOpble NPeaoCTaBNATCS B HAacTosWwee BpeMs unm 6yayT npeaocTasfeHbl
BMOCMEACTBUM COOTBETCTBYHOLLMMI 3aKOHAMU COOCTBEHHbBIM rpaxkaaHam, He yLeMNsas Npu 3TOM npas,
crneumanbHO NpeaycMOTpeHHbIX HacToswen KoHeeHumen. Micxoaa ns atoro, nx npaea 6yayT OXpaHATbLCA
TakK e, Kak 1 npaBa rpaxaaH AaHHOW CTpaHbl, U OHW ByayT NONb30BaTbCS TEMU XKE 3aKOHHLIMU
CpeACcTBaMM 3aLMThl OT BCSAKOrO NnocsraTenbCTBa Ha MX Npaea, eciv Npu 3TOM COBMoAEHbI YCIIOBUS U
chopmansHoCTU, NpeanucbiBaeMble COOCTBEHHBIM rpaxxaaHam.
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17. B cratbe 4 Cornawenunsa TPUMNC npegycMoTpeH npuHumn Hanbonee
GraronpmaTCTBYEMOW HaUMK, KOTOPbIV rMacuT: «B OTHOLLEHWMM OXpaHbl MHTENNEKTyansHON
COOCTBEHHOCTM NMOObIE NPEMMYLLIECTBO, NbroTa, NPUBUNETNSt UITM UMMYHUTET, KOTOPbIE
npeaocTaBrieHbl YIeHOM rpaxgaHam fnobon Apyron cTpaHbl, He3ameaIMTENbBHO U,
6Ge3ycnoBHO, NPeoCTaBNATCA rpaXxaaHam Bcex Apyrnx YneHos|...]». CooTBETCTBEHHO,
noboe npusHaHne agBOKaTCKOM TalHbl B OTHOLLEHUSAX MEXAY KIMEHTOM 1 MaTeHTHbIM
NOBEPEHHBLIM B UHOCTPAHHOW topucamKkumm (4neHa BTO) MoxeT pacnpocTpaHAaTbCS Ha Bce
apyrve topucavkunmn vneHos BTO, B 3aBUCMMOCTM OT KOHKPETHbBIX KPUTEPUEB U
aKTMYeCKMX 0OCTOATENBLCTB NPU3HAHNSA aABOKATCKON TalHbI.

18. [anee B ctatbe 43 Cornawenns TPUINC «[okasatenbcTBay, kKacawLlencs
rpaXkgaHCKUX U agMUHUCTPaTUBHBIX NpoLuenyp W CpeacTs 3aLlunTbl, NpeayCcMOTPEHO
cnepywoulee:

«Ecnun ctopoHa npeacTtasuna pasyMHO A4OCTYNHbIE AoKa3aTenbCcTBa, 4OCTATOYHbIE
Ansi Toro, 4tobbl NOAKPENUTL CBOM TpeboBaHWA, 1 yka3ana Ha MMeloLLMe OTHOLLEHME
kK 060CHOBaHMIO cBOUX TpeboBaHWI foKa3aTenbCTBa, KOTOpble HAX0AATCA noa
KOHTPOSieM NPOTUBHOMN CTOPOHBI, TO CyAeOHbIA OpraH uMeeT NpaBo M3aathb
cyaebHbIN Nprkas, NpeanucbiBaloLnin NpeacTaBneHne 3TMx JoKkasaTenbCcTB
NPOTUBHOM CTOPOHOW NpW COBMIOAEHUN B HAAIEXaLUMX CryYasax yCrOBUA, KOTOpbIe
obecneyumBaloT OxXpaHy KoHuaeHUnansHon nHopmMaLmmny.

19. TlpencraBnsaeTcsi, YTO BONPOChHI 06ecnevyeHnss afBOKaTCKOWM TaliHbl B OTHOLLEHUSIX
MeXAy KIMEHTOM M NAaTEHTHbIM NOBEPEHHbLIM B CBSI3N C cyaebHbIM NPON3BOACTBOM
HaxoaaTcsa BHe cdepsbl aenctema FATC. B aTom KOHTEKCTe cnegyeT OTMETUTb, YTO BONPOC
a[BOKaTCKOW TalHbl MPUMEHUTENBHO K MHOCTPAHHOMY NaTeHTHOMY NMOBEepPEeHHOMY KacaeTcs
TaKXke NaTeHTHbIX NOBEPEHHbIX AaHHOW CTpaHbl, KOTOPbIE HE NPEAOCTaBNAOT
TPaHCrpaHNYHbIX YCITYT, 1 3TOT BOMPOC Takke aKkTyaneH B criyvyae, ecrnu ycnyrm
NPEeAOCTaBMATCA UCKMIOUYNTENBHO B CTPAHE NMPOUCXOXOEHMS.

PE3IOME HALMOHAJIbHbIX 3AKOHOB U NMPAKTUKU

20. B lMNpunoxenuu Il k gokymenTy SCP/20/9 cogepxutca nogdopka HauMoHanbHbIX
3aKOHOB W MPaKTUKN B OTHOLLEHUN cchepbl JENCTBUS afBOKATCKOM TanHbl U ee
NPMMEHNMOCTU K NaTeHTHbIM NOBEepeHHbIM B 41 cTpaHe (Cpeau KOTOpbIX CTpaHsbl,
OTHOCSLMECH K 0DOLLENPABOBOM N KOHTUHEHTANIbHOM CUCTEMAaM), a TaKkKe OnMcaHne Tpex
pervoHarnbHbIX CTPYKTYp. YTO KacaeTcst Bornpoca CoXpaHeHUs KOHUAEHUNansHOCTH
coobLeHn ¢ NaTeHTHbIMM NOBEPEHHBIMMW, AENCTBYIOLMMWN BHYTPWU CTpaHbl, TO B 0630p
nonanu HaumMoHarsnbHble 3aKOHbI, UMEIOLLNE OTHOLLEHME K TaKUM aneMeHTaM, Kak: (i)
WCTOYHUK aJBOKATCKOW TalHbl W/unm 06513aTenbCTBO COXPaHEHNs NpodeCccuoHanbHOm
TanHbl; (i) cneynanncTbl, CBA3aHHbIE aABOKATCKON TaHOM u/unmn o693aTensCTBOM
COXpaHeHuns npodeccrnoHanbHon TamHebl; (i) cdepa oxBaTa TanHbl/06a3aTenbCTBa; (iv)
UCKIIOYEHUSA 1 OrpaHNyYeHns U3 TanHbl/oba3aTenbCcTBa; (V) CaHKuUmM B Cnyvyae HapyLLeHUs
TaWHbl; 1 (vi) npodeccrmoHanbHasa kBanudurkauma naTeHTHbIX NoBepeHHbIX. Kpome Toro, B
aTom lMpunoxeHun npeacrasneHa uMmetoLlascs nHopmMauus o TOM, Kak B CBSA3M C
rpakgaHCKMM Cy0nNpoM3BOACTBOM Takoe 0083aTenbCTBO COXpaHeHUs NpodeCccMoHanbHom
TalHbl coYeTaeTcs C 0693aHHOCTBIO AayM NOKa3aHU UNn NpeacTaBneHnst AOKYMEHTOB. YTo
KacaeTcs TpaHCrpaHM4HbIX acnekToB, B JOKYMeHTe Takke cobpaHa nHdopmaumsa no
BOMPOCY O NPU3HaHUN KOHUAEHUMANbHOCTN COOBLLEHUI C UHOCTPAHHBIMU NATEHTHBIMMU
NoBepPeHHbIMMN.

21.  Hwxe npvBegeHo pestomMe HauMOHarbHbIX 3aKOHOB W MPakTUKK, noabopka KOTOPbIX
copepxutcs B MpunoxeHun .
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lpoucxoxdeHue u cghepa oxeama

22. Bo Bcex CTpaHax KINMEeHTbl UCMNbITbIBAIOT NOTPEOHOCTL B TOM, YTOObI COOOLLMTL
CBOEMY HOPUCKOHCYNbTY BCe (hakTbl C Lierbio MONy4MTb KOHCYNbTaLMI0, KOTopas No3BOMUT
Hanny4ywmnm obpasom cobnocTn 3akoH. B 6onblunHCTBE CTpaH npodeccuoHanbHas
00513aHHOCTb COXPaHsTb KOH(MAEHUMNANBHOCTb BO3MOXEHA Ha IOPUCTOB U MATEHTHbIX
NOBEPEHHLIX MO0 B COOTBETCTBMM C HAaLUMOHASIbHbIM 3aKOHOAATENBLCTBOM, NGO B
COOTBETCTBUM C KOJEKCOM MOBEAEHMS], YCTAaHOBIEHHbIM NpodeccnoHaribHbIMU
06beanHEHNs MU, TGO BO MCMONTHEHNE NPaBUTENbCTBEHHBIX NOCTAHOBIEHWN.

23. Tem He MeHee, cTpaHbl ¢ 06LLENPaBOBON TpaguumMen n CTpaHsl C Tpaguumnen
KOHTUHEHTaNbHOro NpaBa MCNOoJb3YyT pa3Hble NoAX0Abl B BONPOCax OXpaHbl
KOH(bmaeHUmanbHOCTK coobLueHnin. B cTpaHax ¢ Tpaguuuen KOHTUHEHTaNbHOro npaea
0065a3aTenbCTBO COXPAHEHUS KOH(pMAEHUMANBLHOCTM BO3NaraeTcs Ha NpeacTaBuTenen paga
npodeccui. 3Tn obsi3aTenbCTBa BO3HNKAIOT U3 3aKOHOB, KOTOPbIE PerynupyoT
OEeATENbHOCTb IOPUCTOB U NPEeACTaBUTENEN MHOTMX Apyrux npodeccuit. Kak npasuno,
NaTeHTHbIE NOBEPEHHbIE, HE SABMSAIOLLMECS HOPUCTAMKN, N NATEHTHbIE areHTbl TaKKe CBsI3aHbl
0065a3aTenbCTBOM COXpaHEHMA KOHuaeHUMansHocTu. B npuHuune, agBokat MOXET
OTKa3aTbCH AaTb NOKa3aHMs B Cyae B OTHOLLIEHUW TOM MHpOpMaLIMK, KOTOPYO OH NOMy4mn
OT KINMeHTa B X04e OCYLLEeCTBIIEHNA NPOdeCCMOHaNIbHON AeATENbHOCTH, a Takke
npeacTaBuTb N0O0ON JOKYMEHT, cogepallmi Takyto KOHpaeHumansHyo nHcopmauuio. B
HEKOTOPbIX CTpaHax NaTEHTHbIE MOBEPEHHbIE, HE ABMSIOWNECH IOPUCTaMU, MOTYT Takke
OTKasaTbCs AaTb NoKasaHusa B cyge no nobbiM Bonpocam, nognagatoLlmm nog AencTene
06sa3aTenbLCTBa COXpPaAHEHUS KOHPMOEHUMANBHOCTU, XOTA B psiAe APYrMX CTpaH Takas
NPUBUIENISt HE PacnpOCTPaHAETCs HA NATEHTHLIX MOBEPEHHbIX, HE ABNAOLLMXCS HOpUCTamu.
B HekoTOpLIX CTpaHax nvua, BO BNadeHNN KOTOPbIX HaxogaTcs Takoro poaa
KOHgMOEeHUManbHble AOKYMEHTbI, Oyab TO NATEHTHbIE NOBEPEHHBIE, UX KITMEHTbI UNN TPETbU
niua, MOryT OTKa3aTbCsl NPeacTaBUTb B CyAe 3TN KoOHMAEHUMANbHbIE AOKYMEHTHI.

24. CornacHo uHdgopmMaumu, kotopas 6bina cobpaHa B OTHOLLUEHUM HaLMOHaNbHbIX
3aKOHOB W NPaKTWKK, B CTpaHax ¢ Tpaauumen KOHTUHEHTaNbHOro npaea NpogeccMoHanbHoe
06513aTeNbCTBO COXpAHEHUS1 KOHPMAEHUMANBHOCTN PACNPOCTPAHSAETCS Ha MHGOPMaLMIO 1
[OKYMEHTbI, NMOJyYEHHbIE OT KIMMEHTOB B pamKkax NpodeccroHarnbHbIX B3aMMOOTHOLLEHWIA
MeXzy afBOKaTOM WM NaTEHTHLIM NOBEPEHHBIM M KIMEHTOM. OTO 065A3aTeNbCTBO He
NPYUMEHUMO B APYrMX CUTyauusiX, Harpumep, rae agBokaTtbl AENCTBYIOT HE B CBOEM
NpPoheCCUOHANbHOM KayecTBe M BbICTYNAOT MO OTHOLUEHUIO K KIMEHTY B Ka4ecTBe
AMpeKTopa, BM3HEC-KOHCYNbTaHTa U AeNoBOro napTHepa.

25. B ctpaHax c obwenpaBoBO TpagmumMen B OTHOLLEHUN NpeacTaBuTenemn
onpegeneHHbIX npodeccuii AencTByeT TpeboBaHNe 0 COXpaHEHUN KOHUAEHLMANBHOCTH
UHopMaLmmn knneHToB. C TOYKKM 3peHus NpaBoBon 6asbl agBoKaTcKas TalHa AenuTcs Ha
a[BOKaTCKYlO TalHy, OCHOBAHHYIO Ha HOpMax O6LLEro Npaea, 1 agBOKATCKyHO TalHy,
OCHOBaHHY0 Ha HOpMax CTaTyTHOro npaea. [locnegHas NPMMEHAETCH UCKITIUYNTESBHO K
COOBLLEHNSIM MEXAY KITMEHTaMMU N KBaNMULMPOBAHHBbIMU KOPUCTaMu, B TOM YnCHE
oTedecTBeHHbIMU. OgHAKO B HEKOTOPLIX CTPaHax ¢ Tpaguuuen obuliero npaea, B YaCTHOCTMH,
AscTpanuu, Hoeon 3enaHammn n CoeamnHeHHoMm KoponeBcTBe, Takon obLenpaBoBoOn Noaxoa
ObIN M13MEHEH NOCpPeaCcTBOM BBeAEHUS 3aKOHOAATENbHbIX HOPM, COrMacHO KOTOPbIM
afBoKaTCcKas TaHa pacnpoCTpaHAEeTCs Ha NATEHTHLIX MOBEPEHHbIX M MATEHTHbLIX areHTOoB,
He ABNSALLNXCH KBanMduumpoBaHHbIMK topuctaMn. B cTpaHax ¢ o6LenpaBoBoi
Tpaguumen agsokaTcKkasi TaHa NMPUMEHSIETCH K COOBLLIEHNSIM, KOTOPbIE KacatloTCsl BONPOCOB
HOPUONYECKOTO KOHCYNbTUPOBAHNS, BHE 3aBUCUMOCTU OT TOrO, UMEeT MecTo cyaebHoe
pas3bupaTenbLCTBO UMK HET, MO pesdynbTaTaM fnLb NPOBEPKM AOMUHUPYHOLLEN Lienn 1 3a
no6biMM 06LLENPU3HAHHBIMW UCKITIOYEHNAMKN 13 00LLero npasa (B YaCTHOCTW, B OTHOLUEHMWM
NpecTynneHns/MOLLEHHNYECTBA) U CpoKa AaBHOCTU. MNockonbky npaBo
KOH(UOEHUMANBHOCTN NPUHALMNEXUT KNNEHTaM, KIMEHTbI MOTYT NPUHATL pelueHne ob
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OTKa3e OT Takoro npaea v Takum o6pa3om paspelunTb pasrialleHne KoHpmaeHunanbHbIX
coobueHnn B cyge. B psge cTpaH AonycTuM Kak SBHO BblpaXKeHHbIN, Tak w1
nogpasymMeBaeMblil 0TKas, B TO BPEMSI Kak B HEKOTOPbIX APYrMX CTpaHax NpusHaeTcs NULLb
SIBHO BbIpaXXeHHbIA 0TKa3 KnueHTa.

26. KoHkpeTHble BMAblI COOBLLIEHNI, HA KOTOPbIE pacnpOCTpaHAeTCs aABOKaTCcKkas TalHa B
OTHOLLEHUSIX MEeXOY KITMEHTOM M NAaTEHTHbIM NOBEPEHHbIM, PA3HATCSA OT CTPaHbl K CTpaHe
BBMAY pa3nuuuii B chepe oxBaTa NpodeCccMoHarnbHOM AesTeNbHOCTM 3TUX NnL (HanpuMmep,
MOFYT JI OHM 3aHMMAaTbLCS1 aBTOPCKO-NPaBOBbIMM BONPOcaMu unun HeT). B yacTHocTu, B
pasnn4YHbIX CTpaHax obLLenpaBoBOi TpaguUmMmM No-pasHOMY paccMaTpuBaeTCsl BONPOC O
TOM, pPacnpoCTpaHseTCa N1 agBoKaTckasi TaiHa Ha coobLLeHNs Mexay ropuctamm 1
KNMMeHTaMn n TpeTtbuMm nmuamu.

27. 0653aTeNbCTBO COXPaAHEHMST KOHMOEHUMANBHOCTN BbIXOAMT 3a Npeaeribl OTHOLLEHMWI
MeXAy KITMEHTOM M MOBEPEHHBIM U, KaK MPaBumno, BO3HWUKaET U3 NpaBus
npodeccnoHanbLHOro NoBeAeHNs, KOTOpPble BBOOAATCSH COOTBETCTBYIOLLMM OpraHoM,
OTBETCTBEHHbLIM 3@ PErfaMeHTMpPoBaHNe NPodeCcCCMoHanNbHON AEATENBHOCTU IOPUCTOB B
no6or KOHKPETHOW topucamkumun. B cTpaHax ¢ Tpagmumen KOHTMHEHTaNbHOro Npaea,
nepeymncrenHsix B MNpunoxexuu Il k gokymeHTy SCP/20/9, 06a3aTensCcTBO COXpaHEHNS
KOHPUOEHUMANbHOCTN AEeNCTBYET M NO OKOHYaHUU NPOodIeCcCMOHanbHbIX B3aMMOOTHOLLEHNIA
MeXAy NaTeHTHbIM NOBEPEHHbIM U NMATEHTHbIMU areHTaMn C UX KnneHTamu.

28. TlNoabBopka HaLMOHAmMbHbIX 3aKOHOB 1 NMPAaKTUKM AEMOHCTPUPYET Takke, YTo B CTpaHax
1 ¢ obLLenpaBoBoON, N KOHTUHEHTANbLHOW NPaBOBOW TpaaMLUMER UCKINIoYeHre 13
obsa3aTensLCcTBa CoXpaHeHUs KOHPUOEHUMAaNbLHOCTU U aABOKaTCKON TalHbl AEACTBYET B
crydae, ecnu Takoro poaa koHduaeHLUManbHbIe COOBLLIEHNA CBA3aHbI C MOLLIEHHNYECTBOM
UMK NPECTYNHLIMU AeSHUAMMU.

29. Cpegu cTpaH, Boweawmx B NogbopKy, yrorioBHoe npecnegoBaHne BCneacTeme
HapyLeHus obs3aTenbCcTBa No COXpaHeHUo KOHPUAEHLUMANbHOCTM BO3MOXHO B CTpaHax c
KOHTUHEHTarnbHOM NpaBoBOM Tpaanumen. HapylweHne TarHbl U pasrralleHune
KOH(pmaeHUmansHon NHOpMaLIMn MOXET NoBMeYb 3a cobon Mepbl AUCLMNANHAPHOIO
BO30ENCTBUA.

30. KeanudumkauynoHHble TpeboBaHMsA K NaTeHTHbIM NOBEPEHHbBIM UMW NaTEeHTHbIM
areHTaMm pasHATCA OT CTpaHbl K cTpaHe. Bo MHOMMX cTpaHax, B YacTHOCTU, ['fepmaHun 1
CoegunHeHHoM KoponeBcTBe, NaTeHTHbIe areHTbl U NaTeHTHblEe NOBepeHHbIe 0683aHbl UMETb
TexHun4yeckoe obpasoBaHue. B CoeamHeHHbix LLTaTtax Amepukn nuua, He SBnsoLwmnecs
topMCcTamMu, HO UMeEIOLLIME Hay4HO-TeXHUYeckoe obpas3oBaHue, MOryT CTaTb NaTEHTHLIMU
areHTamu, OHaKo Ang Toro, YTobbl cTaTbh NaTeHTHbIM NOBEPEHHbBIM, HEOOX0AMMO UMETb
topuamnyeckoe obpasoBaHue. B paae ctpaH, Takux kak bpasunua, Mananaua n KOxHas
Adbpuka, naTEHTHbIMW areHTamMun MOryT CTaTb Kak HOPUCTbI, HE UMELOLLNE TEXHUYECKOro
obpa3soBaHu4, Tak 1 nNuua, He ABASIOLMNECH IOPUCTaMU U UMEIOLLNE TEXHUYECKoe
obpasoBaHue.

[Mo0x00, peanusyemsbili 8 OMHOWEHUU MpaHCapaHUYHbIX acriekmos

31. TpaHcrpaHn4yHble acnekTbl KacalTCa KOHpMAEHLMANBbHOCTM COOOLLEHNIA MexXay
KITMEHTAMM M MaTEHTHbIMU MNOBEPEHHBIMW B pasHbIX CTpaHax, B YaCTHOCTU, NMPU3HAHWS
a[lBOKaTCKOW TalHbl 1 00s13aTeNbCTBa COXpaHEHMA KOHUAeHUManbHOCTH 3a pybexom. B
BONbLNHCTBE CTPaH He NPeayCMOTPEHbI KOHKPETHbIE 3aKOHbLI U NPaBuiia B OTHOLLEHUN
TPaHCrpPaHMYHbIX aCNeKTOB KOH(OMAEHUNANBHOCTM COOBLLEHNI MEXAY KIMMEHTaMU U
3apybBexHbIMY NaTEeHTHLIMU NOBEPEeHHbIMU. Ecnn gencTeyeT kakoe-nmbo npasusno, B
HaLMOHanNbHbIX 3aKOHax NpegyCMOTPEHbI pa3Hble NoAXOAbI.
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32. B HekoTOpbIX CTpaHax ¢ obLienpaBoBOV Tpaguumnen npusHaHme 3apybexHom
a[BOKaTCKOW TalHbl MPOUCXOANT B pe3yrbTaTe Bbibopa npaBoBbIX HOpM. Hopma,
NPUMeEHMMasi CyaamMmmn HEKOTOPLIX CTPaH NpW BbIHECEHUUN PELLEHNS O TOM, JOIDKHA NN
afBokaTckas TanHa NPMMEHATLCS K COobLLEeHNAM C 3apybeXXHbIMM NaTEHTHBIMMA
noBepeHHbIMW, COCTOUT B paCCMOTPEHMU BOMpPOCa O TOM, SBNANNCH Obl Takme coobLLeHMS
KOHUAEHUMANbHBIMWU NN HET C TOYKU 3pEHMS 3aKOHOB COOTBETCTBYHOLLEN 3apybexxHon
CTpaHbl (MPUHLMN MEXAYHapPOOHOW BEXITMBOCTH).

33. B HekoTOpbIX ApYrMx CTpaHax ¢ obLienpaBoBoOn TpaguLmen HalumoHarnsHoe
AokasaTenbCcTBeHHOe npa.o (lex fori) npumeHseTca onsa onpegeneHns Toro,
pacnpocTpaHseTcs N1 agBokKaTckas TaHa Ha MHOCTPaHHbLIX MaTeHTHbIX NOBEPEHHBIX. B
3TOM criydae nepen MHOCTPaHHLIM NAaTEHTHLIM MOBEPEHHLIM BCTaeT npobnema perynspHom
yTpaThl KOHPMAEHUMaNLHOCTU COOBLLEHNI BBUAY OTCYTCTBUS Y HEMO perncrpauumn B 3Ton
cTpaHe.

34. B gByx cTpaHax ¢ o6LlienpaBoBON TpaamumMen HaumoHanbHoOe 3aKOHO4aTENbCTBO B
obnacTtu nateHToB (ABCTpanus) unun gokasatenbcTBeHHoe npaeo (Hosast 3enaHgus)
npegycMmaTpmBaroT pacnpocTpaHeHue OCHOBHOMO MPUHLIMNA aABOKAaTCKOW TalHbl Ha
WHOCTPaHHbIX MATEHTHbLIX NMOBEPEHHLIX. [N NpU3HaHMS afBOKATCKON TalHbl B OTHOLLEHUSAX
MeXay KITMEHTOM U MHOCTPaHHBLIM NaTEHTHLIM NOBEPEHHLIM CYAbl 3TUX CTPaH AOMKHbI
paccmoTpeTb nnbo: (i) BONpOC 0 TOM, COOTBETCTBYIOT JIN JOSPKHOCTHbIE 0653aHHOCTU
WHOCTPaHHbIX MATEHTHLIX MOBEPEHHBLIX 06A3aHHOCTAM, KOTOPbLIE BhLINOMHAET
3apEerncTpMpoBaHHbIN NaTeHTHbIN NoBepeHHbIn (HoBas 3enanaus); nubo (i) Bonpoc o Tom,
«YMONTHOMOYEH» NN MHOCTPaHHBIN NaTeHTHbIN MOBEPEHHbIV OCYLLECTBNATb AEATENbHOCTb B
cdepe NaTeHToOB B COOTBETCTBMM C 3aKOHOA4ATENbLCTBOM ero cTpaHbl (ABcTpanus). B 3akoHe
CoeguHeHHoro KoponeectBa 06 aBTopckom npaee, obpasuax n nateHtax 1988 roga
npegycMOTPeHO, YTO afBoKaTCKas TaHa npMMeHnMa K 6onee orpaHMYeHHOMY Kpyry
MHOCTPAHHBIX NaTEHTHbIX MOBEPEHHbIX .

35. B GonbLUMHCTBE CTPaH C KOHTMHEHTasIbHOWM NPaBOBOW TpaaMUMEN OTCYTCTBYET
OBLUMPHBIA NPaKTUYECKMIA ONbIT B TOM, YTO KacaeTCsl TPaHCrPaHUYHbIX acNeKkToB
KOH(pMAeHUMansLHOCTN COOBLLEHUI MeXaY KNMeHTaMn U NaTeHTHbIMU NOBEPEHHbIMMU,
NocKonbKy gocyaebHble npoueaypbl packpbiTUst AoKa3aTenbCTB, KOTOpble MOrnn Bbl
NPVHYANTb K pasrnalleHnio KoHuaeHumanbHoOM nHopmaumn, B 3TUX CTpaHax OTCYTCTBYHOT
nnbo Mcnonb3yTcHa ¢ 6ONbLUNM KONMYECTBOM OrpaHnyeHnin. OgHako naTeHTHble
NMoBepeHHble B 3TUX CTpaHax KOHTMHEHTanNbHOro npaea MoryT nognagaTe Nog AencTBue
TpaHCrpaHM4YHOW npouenypbl pacKkpbITUs foKa3aTeNnbCTB B HEKOTOPbIX CTpaHax obLiero
npaea, Jaxke ecnv B X poAHON CTpaHe npeaycMoTpeHa oxpaHa KoHduaeHumansHocTu. B
HEKOTOPbIX CTpaHaxX KOHTMHEHTanbHOro NpaBa B COOTBETCTBUM C HOPMaMu CTaTyTHOMO
npaBa perfnameHTMpoBaHO 0643aTenbCTBO COXpaHeHN KOHMaeHUMansHOCTN B
OTHOLLEHUM NaTEHTHbIX NOBEPEHHbIX, B TOM YMCIe 0TKa3 OT Aaym NokasaHwun B cyae u
npeaocTaBneHnsa JOKYMEHTOB, C LeNblo COAENCTBUSA NMPU3HAHUIO KOH(UAEHUNANneHOCTU B
Ccyfax HEKOTOPbIX CTpaH C Tpaguumen obliero npaea.

OBCYXXOEHUE AKTYAIIbHbIX BONMPOCOB

36. Ha ocHoBaHuM cobpaHHOM MHOPMALMKN N OUCKYCCUIA, COCTOSBLUMXCA B pamkax [MKAI,
B AokymeHTe SCP/20/9 npuBeneHbl AanbHeNLLne cBeAeHMS NO PsiAy akTyanbHbIX BOMPOCOB,
KacarLMXCs COXpaHEHUsT KOHPUOEHLMANTBHOCTM COOBLLEHNA C NATEHTHBIMU NOBEPEHHBLIMM.
B nokymeHTe npoBoaMTCA 0630p OCHOBaHWIA ANsi BO3HMKHOBEHUSA afiBOKATCKOW TaliHbl B

Aﬂ,BOKaTCKaﬂ TarHa NMPUMEHAETCA K NaTeHTHbIM areHTam, KOTopble 3aperncTpupoBaHbl B COGLI,I/IHeHHOM
KOpOJ'IeBCTBe nnn B nepevHe eBpOI'IeI;ICKI/IX NaTeHTHbIX NOBEPEHHbIX.
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OTHOLLEHUSIX MEeXAY KIMEHTOM M NaTEHTHbIM NOBEPEHHbIM, B YACTHOCTU, €€ BO3AENCTBUSA
Ha oTnpaBneHne npasocyausi, NybrnyHbIEe N YacTHbIE MHTEPECHI, 3a0XEHHbIE B OCHOBY
TaKoro nosioXXeHusi, U Bonpoc pas3sutus. CornacHo nHdopmMauumn, NpuBegeHHON B
Mpunoxenun Il k gokymenTy SCP/20/9, n peaynstatam BonpocHuka AIPPI®, neiictaytowme
3aKOHbl B OTHOLLUEHM afBOKAaTCKOM TalHbl U Npod)ecCcnoHarnbHoro obssaTtenscrea
COXpaHeHuNs KoOHpMAEeHLMaNbHOCTM rNyO0KO YKOpEHEHbl B MPaBoOBOM TpaanLIMK Kaxaon
CTpaHbl, U YPOBEHb SKOHOMUYECKOTO UM TEXHUYECKOIo pas3BUTUS He ABMsiETCA
onpegensowmm daktopom. CnegyeT yunMTbiBaTb KOHKPETHBIE YCNOBUSA CTPaH,
HaxXoOsALWMXCA Ha pasnNM4HbIX aTanax pasBuTusi. Tem He MeHee, YTO KacaeTcsi 3TOro
KOHKPETHOro BONpPOCa, pasfmyHble NpaBoBble TpaanumMm MoryT ObiTb Boree akTyanbHbIMU
ANs pacCcMOTPeHUs Bonpoca rmbkocTu B MeXayHapoaHON CUCTEME.

37. B OTHOLLEHWM TpaHCTPaHMYHbIX aCNEeKTOB ObINN pacCMOTPEHbI CreaytoLLmMe Bonpochl:
(i) yTpaTta koHmaeHUMansHOCTH B 3apybexHbIX CTpaHax BCNeACTBNE OTCYTCTBUA
NPU3HaHNS KOH(PMAEHLMANbHOCTU COOOLEeHNI C NaTeHTHbIMW NOBEPEHHBIMU, KOTOPbIE He
ABNAOTCS topucTamu; (ii) npaBoBasi HeonpeaeneHHOCTb B BONPOCEe NPU3HaHNS UHOCTPaHHOW
TalHbl 1 0083aTENbCTB COXPaHEHUSA KOHMUAEHUNANbHOCTY; U (iii) OTCYTCTBME BCECTOPOHHUX
NpaBOBbIX U NPaKTUYECKUX Mep BO U3bexaHne NpUHyAMTENbHOrO PacKpbITUS
KOHUAEHUManbHbIX COOBLLEHMI B TPAHCTPAHUYHOM KOHTEKCTe. HecMoTps Ha To, 4TO
paspaboTka eaMHOro npasuna, npegnonarawwero pyHaameHTanbHble U3MeHeHNs B
HaLMOHarnbHbIX cyaebHbIX cuctemax, ABAsSETCA HEBbLINOMHMMOM 3adayven, NpaBoBas
HeornpeaeneHHOCTb B BONPOCE O KOH(PMAEHUNANbLHOCTU COOBLLEHNIA MeXay NaTeHTHbIMU
NOBEPEHHbIMU U KNneHTamn cnocobHa HeraTMBHO CKka3aTbCs Ha kayecTse
PYHKLMOHMPOBAHWSA NAaTEHTHON CUCTEMbI HA MEXAYHapOAHOM YPOBHE.

BO3MOXHbIE CPEACTBA 3AWNTbI B OTHOLWEHWUN TPAHCITPAHUYHbIX
ACTIEKTOB

38. B HekoTOpbIX IPUCAMKLMAX BO3MOXHO COXpaHEHME KOH(UAEHUMANbHOCTH
KOHCynbTauui no Bonpocam MC, npeaocTaBneHHbIX MaTEHTHLIM NMOBEPEHHbLIM, OAHAKO B
APYTVIX IOPUCOMKLMAX OHU MOTYT NOABEpPraTbCs PUCKY NPUHYAMTENbHOTO PacKpbITUSA B
cryyae oHOBPEMEHHOTO BbIMOJTHEHNS CrieayoLMX ABYX YCIOBUIA:

(i) B HaumMoHanbHOM MpoLeccyanbHOM 3aKOHOA4ATENLCTBE NPEAYCMOTPEH MEeXaHU3M
(npouenypbl packpbITMa MHOpPMauun unu nobble Apyrme aHanornyHble
npoueaypsbl), KOTOpbIN 0643bIBaET NPeaoCcTaBUTbL Cyay MHopmaumio,
KacatoLLyca KoHhmaeHUManbHbIX KOHCYNbTaUmMii NaTeHTHbIX NMOBEPEHHbIX MO
Bonpocam NC; un

(i) apBokaTckad TanHa N KOHUAEHUMaNbHOCTb KOHCYbTaumMin MHOCTPAHHbIX
naTeHTHbIX NOBEPEHHbIX Mo Bornpocam MC He B NONHOM Mepe npusHaloTcH B
HaLMOHanNbLHOM 3aKoHoAaTeNnbCTBeE.

39. B ka4yecTBe CpeacCTB 3alLUTbl B TAKOW CUTyaumm Moxet ObITb pPacCcMOTpeH pAaa
MexaHn3moB. [1ns obecneyeHus NPU3HaHNA KOHpUOEHUNANBHOCTN B TPAHCIPaAHNYHbIX
yCnoBuAx BO3MOXHO paCCMOTpeTb creayuime aBa acnekra:

(i) HopMBI, perynupytoLume MaTepuansHoe NpaBo B BONPOCAX afBOKaTCKOWM TalHbl
NaTeHTHbIX NOBEPEHHbIX; U

6 https://www.aippi.org/download/onlinePublications/AIPPISubmissionto WIPOonConfidentialityof

CommunicationsBetweenClients andtheirPatentAdvisiorsSeptember6-FINAL.pdf
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(i) HopMmbl, AeNCTBYIOLLME B OTHOLLEHWUWN NPU3HAHUA MHOCTPAHHOIO
3aKkoHOZATENbCTBA MO BONPOCaM afjBOKATCKOW TalHbl.

40. OpAuH 13 BUOOB BO3MOXHbIX CPEACTB 3aLUMTbl B OTHOLLEHUN TPaHCIPaHUYHbIX
acneKkToB COCTOUT B TOM, YTOObI MOCPEACTBOM HaLMOHarbHbIX 3aKOHOB PacnpoCcTpaHuTb
aencTteune npodeccnoHanbHON TalHbl NpeacTaBUTENEN OPUANYECKON Npodeccnn, KoTopas
npeaycMOTPeHa B OTHOLLEHMM COOOLLEHNA MeXay HaUMOHaNbHbIMU NaTEHTHbIMK
NOBEPEHHBLIMM U UX KITMEHTAMM, Ha COOBLLIEHMSA C ONPEeAENEHHBIMU NHOCTPAHHBIMU
NaTeHTHbIMW MOBEPEHHBIMW, B TOM YMCIE NATEHTHLIMU NOBEPEHHBLIMM B CTPaHaX Kak
o6LLenpaBoBOK, Tak U KOHTUHEHTANbHOM NPaBOBOW TpaauLMK (Takow NOAXOA BCTpevaeTcs B
3akoHogaTenbcTBe ABcTpanum u Hoson 3enaHgum). ATOoT Noaxo4 no3sonun Bbl cTpaHam
COXpPaHUTb M’MOKOCTb B MPUMEHEHUN HOPM MaTepuanbHOro npaea B OTHOLLEHUM afBOKaTCKON
TalHbl UK NnpodheccuoHanbHOro 06s3aTenbcTBa CoOXpaHeHUs KOHUAEHUNanbHOCTH,
O[JHaKO NpWN 3TOM COXPaHUTCS ANCMNPONOPLNOHASIbHbIM XapakTep TPaHCTPaHUYHOM OXpPaHbl
KOHUAEHUManNbHOCTN KOHCYNbTauun no sonpocam MC.

41. Ewe oanH nogxoa MOXeT COCTOsITb B pa3paboTke cTpaHaMyv MUHUMArbHOIO
cTaHgapTa unm conmKeHun HaumoHarnbHbIX HOPM MaTepUanbHOro npaea B OTHOLLEHUN
KOHpmaeHUmanbsHocTn. C 0OOHOM CTOPOHbI, €CINU K HALMOHAIBHBIM Y MHOCTPAHHBLIM
naTeHTHbIM NOBEPEHHBIM BO BCEX CTpaHax byayT NpUMeHATLCS obLLme anst BCex Hopma
MaTepuanbHOro npaea, To KOHpUAEHUMaNbLHOCTb KOHCYNbTaumi no sonpocam VIC Gyaet
Np13HaBaTbCA 3a rpaHMLiaMm OTAENbHbIX rocyaapcTs. C ApYron CTOPOHBI, y4YnUTbIBast
HbIHELLHME pa3nuynsa B HAaUMOHANbLHOM 3aKOHOAATENbLCTBE B 9TOM obnacTu, cTpaHam
noTpebyeTcs NPosBUTL TMOKOCTL B Criyvae, ecnm oHW ByayT NPpUMEHATb MEXAYHaPOAHbIN
cTaHgapT.

42. B aTton cBs3n AMepukaHckasa accoumnaumsi No NpaBoBbIM BOMpocamM B obnactu
WHTennekTyanbHon cobcTeeHHocTn (AIPLA), MexayHapogHas accoumaumsi no oxpaHe
WHTEeNnekTyanbHon cobcTBeHHocTH (AIPPI) n MexayHapoaHast doegepaumsi NoBEPEHHbIX MO
Aenam npombiwneHHon cobcteeHHocTu (FICPI) nogrotoBunn CoBMeECTHOE NpeasioxeHne
no BBEOEHWIO MUHMMAIbHOMO CTaHAapTa OXpaHbl KOHUAEHUMamNbHbIX KOHCYNbTauui No
Bonpocam MC oT NpuHyanTEnbHOro packpbitnsa’. OCHOBHAs YacTb COrnaLleHus
CoBMECTHOro NpeasioKeHNs” rNacuT:

“1. B HacTosiwem CornatueHunn

«MOBEPEHHbIN MO BONPOCaM MHTENNEKTyarlbHOM COBCTBEHHOCTUY O3HAaYaeT pucTa,
naTeHTHOro NOBEPEHHOro MK NAaTEHTHOrO areHTa, NOBEPEHHOro Mo TOBapHbLIM 3HaKaMm
nUnn areHTa no ToBapHbIM 3HakamMm Moo nHoe numuo, OCbI/ILI,I/IaJ'IbHO NPMU3HaHHOE Kak
NnpaBoOMOYHOE AaBaTb KOHCYNbTaLMIO NO BONPOCaM NpaB MHTENNeKTyanbHOM
COOCTBEHHOCTY;

«MnpaBa WHTenneKTyanbHON COBCTBEHHOCTMY BKIOYAOT BCE KaTeropum
WMHTENNEeKTyanbHon CO6CTBEHHOCTU, HA KOTOPLIE PACMPOCTPaHSETCS AENCTBUE
Cornawexuns TPUMC, n nobble gpyrne BoNpoChl, KacarLlmnecs: Taknx npas;

«coobLLeHMe» BKMoYaeT noboe yCTHoe, MMCbMEHHOEe UMK 3anncaHHoe B
3MNeKTPOHHOM BuAe coobLeHWe, NnepeaaHHoe APYroMy nuLly BHe 3aBUCMMOCTM OT TOrO,
YNOMHOMOYEHO Takoe NULIO Nosy4YaTb 3TO COOBLLEHNE UMK HET,

https://www.aippi.org/?sel=publications&sub=onlinePub&cf=colloquium
CoBMeCTHOEe NpeasioKeHne coCcTouT M3 npeambyrnbl U TekcTa cornawieHns. CM. CHocky 25 B JOKyMeHTe
SCP/20/9 wnu nonHbin TekcT COBMECTHOrO NPeAnoXeHus.
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«I'IpO(beCCVIOHa.I'IbHaFI KOHCYInbTaunA» o3Ha4vaeT Cy6'beKTI/IBHbIe nnn aHannTn4yeckmne
B3rnagbl Ui MHEHNUA NOBEpPEHHOIo No Bonpocam MHTeﬂﬂeKTyaJ'leOVI cobCTBEHHOCTH
N He JormKHa BKNtoyaTb B cebs NPOCTOE U3noxxeHne (baKTOB.

«2. B COOTBETCTBMU C HMXKECTEAYIOLLMM NMYHKTOM COOGLLEeHMe, caenaHHoe Ans Lenm
W1 B OTHOLLEHMM MOBEPEHHOTO MO BOMPOCAM UHTENNEKTyanbHON COGCTBEHHOCTH,
NpPeaoCTaBNAoLWEro KNMeHTY NpodeccroHanbHble KOHCYMbTaummn No Bonpocam,
NPSIMO MUNW HeMocpPeACTBEHHO KacaloLLMMCS NpaB MHTENMEKTyarnbHON CO6CTBEHHOCTH,
ABNSAETCA KOHDUAESHUMANbHLIM AN KNMEeHTa U NOoANEeXUT OXpaHe OT PacKpbITUS B
afgpec TpeTbuX NL, KpOMe CryYaeB ero 06HapoaoBaHUA C paspeLLeHUst 3Toro
KnueHTa.

«3. B pa3sHbix l0pUCANKLMAX MOTYT NpeaycMaTpuBaThCs U MPUMEHSTLCA KOHKPETHbIE
OrpaHUYEHs], UCKMIOYEHUS 1 pasninyusi B OTHOLLEHUM CAepbl U CTEMNEHN BO3AENCTBUS
MOSOXEHNSA MyHKTa 2 NPW YCIIOBUU, YTO TakmMe OrpaHUYEHNs 1 UCKIOYeHus!, Byab To
B3ATble N0 OTAENbHOCTY UM BCE BMECTE, CHUXKaT OGbEKTUBHOE BO3AENCTBUE NYHKTa
2 ¢ Hagnexaliym y4eTom noTpeGHOCTV B 0GecneyeHn nyGnmnyHbIX U YacTHbIX
MHTEPECOB, NEPEYNCTIEHHbIX B MpeamMbyrie k HacTosiwemMy CornatleHuio, NoaaepxKy
KOTOPbIM NPU3BaHO OKa3aTb MONOXEHWE NyHKTa 2, U NOTPEGHOCTM KITMEHTOB B
onpeaeneHHOCTV B BONpocax NPYMEHEHUSI OXPaHbI».

43. Ewe oanH BO3MOXHbIA MEXaHM3M 3aKMo4YaeTcsl B TOM, YTOObI NMpu3HaBaThb
a[lBOKaATCKYH TaWHbl, OENCTBYIOLLYIO B APYIMX CTpaHax, Kak 4acTb U3bpaHHbIX NPaBoOBbIX
HOpM, 1 obecneunBaTh TaKyt e KOHUOEHUMaNbHOCTb A58 Lenen cyqonponsBoactea B
COOCTBEHHOW CTpaHe, eCnn Takne CoobLLEHMS CUMTAOTCA KOHUAEHUMANbHbIMU B
3aKOHOOATENbCTBE COOTBETCTBYIOLLEN 3apyOEXHON CTpaHbl (MOAX0A, KOTOPbIN
ncnonb3yetcsi B CoegmHeHHbIx LLTatax AMepukn). B cTpaHax ¢ KOHTUHEHTaNbHOM
npaBoOBOW Tpaguumen BHeCEHNe onpeaeneHHOCTM B BONPOChI MPOdeCCMOHanbHOro
06s3aTenbCTBa COXPaAHEHUS KOHPUAEHUMANBHOCTN Ha YPOBHE HaLMOHANBbHOMO
3aKoHO4ATENbCTBA NO3BONUT 0ONErYnTb NPU3HaHNE KOH(PUAEHUMANBHOCTU NyTEM
NPUMEHEHUS B ONpeaeneHHon cteneHn n3bpaHHbIX NpaBOBbIX HOPM (Takon Noaxon
BCTpevaeTcs B 3akoHogaTensctee ®paHumm, Anonlun u Lsenuapuum, a Takke B
EBponewckon nateHTHoW koHBeHUMK (ENMK)). C ogHOM CTOPOHbI, NpUMeHeHne n3bpaHHbIX
NpaBoOBbIX HOPM He TpebyeT BHeCEHMS U3MEHEHMI B MaTepuaribHble HOPMbl HauMOHarnbHOro
3aKoHO4aTeNbCTBA, PErynMpyoLne Bonpoc KoHduaeHumanbsHocTn. C gpyron CTOpOHbI,
Aaxe B criyyae Bbibopa 00Lwmx Anst Bcex NpaBoOBbIX HOPM 3TO HE CMOXET B MOSTHON Mepe
nsbexatb NPUHYANTENBHOrO PackpbliTUA KOHUAEHUMANbHbBIX KOHCYNbTaLMA N0 Bonpocam
nc.

44. Kpowme Toro, MexayHapoaHas Toprosas nanata (MTI1) BbiCTynuna ¢ NpeanoXeHnem o
CO34aHNN MEeXOyHapoL4HOM CUCTEMbI, KOTOpasa MO3BONUT PAcnpOCTPaHNTbL AEUCTBME
a[BOKaATCKOW TalHbl HA MHOCTPAHHbLIX NATEHTHbLIX MOBEPEHHbIX, HA3HAYEHHbIX
COOTBETCTBYIOLLMMWN OpraHamm 3apybexHbix cTpaH. Takast cuctema 4acTt BO3MOXHOCTh, MO
MEHbLLEN Mepe B CTpaHax-ydacTHULaX, 6ecnpenaTCTBEHHOrO NPU3HAHUS B TPAHCTPAHNYHBIX
YCNOBMAX HAa3HAYEHHbIX MHOCTPAHHbIX NAaTEHTHbIX NOBEPEHHbIX. Kaxkgan cTpaHa coxpaHut
3a cobo NpaBoO BbIHOCUTL CAMOCTOATESIBHOE peLLeHMe No rpynne (Mnu rpynnam)
npodeccuii, Ha KoTopble OyaeT pacnpocTpaHATLCA AEUCTBUE 3TON MeXOyHapOaHOM
cuctembl. Kpome Toro, HoOpmbl MaTepuarnbHOro npaBa B OTHOLLIEHWMM KOHDUOEHLMANBHOCTH
MOTYT B 3HAYMTENBbHOWM CTEMNEHW ONPeaensiTbCA HaUMOHaNbHbIM 3aKOHO4ATENBCTBOM
KaXkgow CTpaHsbl.

45. B oTcyTCcTBME MEXAyHapO4HOW NpaBoOBOM CUCTEMBI, KOTOpad obecneunt
ahbdhexkTMBHOE NpU3HaHue KoOHMPUAEHUNANbHOCTN KOHCYNbTauun no Bonpocam VC Ha
rnob6anbHOM ypoOBHeE, CneumnanncTbl-NPakTUKM pacCMOTPENM Ps NMPaKTUYECKNX MEP 3alUUTbI,
B YACTHOCTW, COTPYAHMYECTBO C topUcTaMu 1 Boree LWMPOKOe UCMOMb30BaHNE YCTHbIX
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cooOLeHnin, Bo nsbexaHue NPUHYOUTENBHOIO pacKpbIiTUA KOHCbI/ID,eHLI,VIaJ'IbeIX
KOHCyanaLI,VIﬂ Nno Bornpocam MC Ha HaumMoHansHOM n MeXOyHapoaHOM YPOBHAX.

[KoHew aokymeHTa]
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PE3IOME OOKYMEHTA SCP/20/9 — KOHOUOEHUMANBHOCTL COOBLLEHN
MEXAY KIMMEHTAMU N X NATEHTHBIMW NMOBEPEHHBIMW: MOABOPKA
3AKOHOB, NMPAKTUYECKUX METOAOB N APYITON NHOOPMALINA

LokymeHm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. HacTodawmin OKyMeEHT codepxuT pestome gokymeHta SCP/20/9
«KoHbmaeHUMansHOCTb COOBLLEHNIA MeXAY KIMEeHTaMU U UX NaTEeHTHbIMU NOBEPEHHBLIMM:
noabopka 3aKOHOB, NPaKTU4ECKMX METOAOB U OPYron MHGOPMaLNNY.

2. B cooTBeTcTBUM C peLueHneM NocTosaHHOro kommMTeTa no nateHTHomy npasy (MKAIT),
BbIHECEHHbBIM Ha €ro AeBsTHagUaTon ceccuun, kotopasa npoxoauna B KeHee 25-28
despans 2013 r., gokymeHT SCP/20/9 cogeput nogbopKy 3aKOHOB, NPAKTUKN U
Nony4YeHHOWN OT rocyAapCTB-UNeHOB KpaTkon nHdopmaLuumn ob nx onbite B 06ractu
obecneyeHmns KOHPUOEHUMANbHOCTU COOOLLEHNI MEXAY KIMEHTAMUN N UX MATEHTHBIMU
noBepeHHbIMU. ITOT JOKYMEHT OCHOBaH B MEpBYH0 ovepedb Ha MHdopMauum, kotopas
COAepPXUTCA B AOKYMeHTax, NpeacTaBneHHbIX npeablaywum ceccunam MKAMM (cm.
Mpunoxenwne | gokymeHta SCP/20/9). MNMopbopka nHdopmaumm He nogpasymeBaeT
BblHECEHUS KakuX-nNMbo pekoMeHaauui unm coctaBneHns pykoBoacTea Ans rocyaapcTs-
YNIEHOB NO MPUHATUIO UMW KaKOro-nmbo 13 MexaHU3MOB, YNOMSIHYTbIX B 9TOM AOKYMEHTE.

3. B gokymeHnTe SCP/20/9 n B HacTodALLEM AOKYMEHTE TEPMUH «NATEHTHbIV
NMOBEPEHHbIN» MCNONb3yeTcst AN 0003Ha4YeHUs nmua, KOTOpPoe ABMNSETCH
npodeccroHanbHbIM NPeAcTaBMTENEM MO BONPOCaM, KacaroLMMesi NaTeHToB. Bo MHOrmx
CTpaHax Takoe NULIO0 Ha3biBaeTCsl NaTEHTHBIM areHToM. YacTo Takoe NuLo pernctTpupyeTcs
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HaLMOHaNbHbIM OpPraHoM Mo pe3yrbTaTaM KBannduKaLMoHHbIX ak3ameHoB.! Coepa
npodeccnoHanbHom A4eaTenbHOCTU 1 KBanndukaumns naTeHTHbIX NOBEPEHHBLIX YETKO
onpegeneHa B NPMMEHMMbIX HauMOHanbHbIX/perMoHanbHbIX 3akoHax. [ockonbKy Lenbto
HacTosLEero AOKyMeHTa siBnsieTcs nogbopka nmetoLlencs nHpopmaumm, a He
npeacTaBreHne NPoeKkTa MeXayHapoaHbIX HOPM UMM MeXAYHapOAHO-NPaBOBOrO AOKYMEHTA,
TO NPUBOAMTL 34eCb TOYHOE onpeaeneHne 3Toro TepMuHa, Kak NpeacTaBnsieTcs, HeT
HeobxoaumocTu. Tem He MeHee, NS Leny HacTosILLEero OKYMEHTa BaXXHO OTMETUTb, YTO
MaTeHTHbI NMOBEPEHHbIN MOXET UMETb KBanudukaumio opucTa, Ho MOXET U He UMETb TaKoM
KBanmdukaLmm, ecnm 3To paspeLleHo NPUMEHNMbIM 3aKOHOAATENbLCTBOM.

4.  TepmuH «TanHa» NPUMEHUTENBHO K KBanNnnuLUMpOoBaHHbIM lOpUCTaM (Tak Ha3biBaemas
«aBoKaTCKas TarHa») ABNAEeTCH YCTOABLUMMCS B CTpaHax cuctemsl obLiero npasa.
ApBokaTtckas TariHa obecneumBaeT OXpaHy NuLlb UCTOYHUKA MHAOPMaLUK, T.€. COOBLLEHMI
MexXay KITMEHTOM U ero afABokaToM, NPeAnpUHATBLIX AN Lenen npodeccnoHanbHoro
KOHCYNbTUPOBAHUSI, @ He COBCTBEHHO MHbopMaLIn.? B 0AHOM 13 crioBapeii KpUANYECKIX
TEPMWHOB NpMBEAEHO criefytoLlee onpeaeneHne agBokaTCKon TanHbI:

«B CUCTEME J0Ka3aTefIbCTBEHHOIO NpaBa NpPaBo KIMEHTa Ha 0TKa3 OT pasrnalleHus
KOHbnaeHUManbHbIX COOBLLIEHUI MEXAY HUM 1 ero aaBoKaToM M NpeaoTBpalleHme
Takoro pasrnawleHuns nobbiM ApyruMm nuuomMy. 3To npaBo obecneynBaeT oxpaHy
coobLeHn Mexay agBOKaTOM U KIMUEHTOM, NPEeANPUHATBIX C LIENbio
npeaocTaBneHns nnm nonydeHns NpogecCcnoHanbHbIX PUOUYECKUX KOHCYNbTaumm
Unu nomoLum.>

5. B HacTosilLeM AOKyMEHTe TEPMUH «aaBoKaTcKas TaHa» NPUMEHUTENbHO K
naTeHTHbIM MOBEPEHHbIM UCMONb3YeTCs A8 ONMCaHUS aHanorMyHoro poaa npasa, KOTopoe
npegocTaBnsAeTcs KMMEHTY NaTeHTHOro NoBepeHHOro (MocneaHnin MoXeT He SIBNSATLCS
topucTom). [NoHsATUE, KOTOPOE BCTpevaeTcs rnaBHbIM 06pa3oM B CTpaHax KOHTUHEHTAasbHON
npaBoOBOW CUCTEMBI, — 06A3aTENBCTBO NO COXPAHEHMIO KOH(PUAEHUMANBHOCTH, KOTOPOE
HanaraeTcs Ha npeacTaBuTenen onpeaeneHHblX NPodeccuin, — HaLLNo BblpaXKeHe B TakoM
XapaKTepHOM TepMUHe, Kak «06513aTenbCTBO COXpaHeHMs NpodecCcMoHanbHOM TarkHbI».
Mockonbky obcyxaaembin B pamkax INMKAIT Bonpoc He orpaHu4eH pamkammn TOro Unmn MHoOro
NpaBoOBOro pexuma, Ans 6onee LWMPOKOro OCBELLEHMS 3TOr0 BONPOCa B HAaCTosLLEM
OOKYMEHTEe UCMNONb3YTCS BblpaxkeHnsa 6onee obLiero xapakrepa, Takme Kak «CoXxpaHeHue
KOH(bmaeHUnanbHOCTU» 1 «obecneyeHne KoHpnageHUNanbHOCTU COOBLLEHNI C NAaTEHTHLIMA
NoBEPEHHbLIMUY.

NCTOPUA BOMPOCA

6. B uenowm, korga KnueHT obpaluaeTcs K KBanMduuMpoOBaHHOMY IOPUCTY 3a
KOHCYInbTaLMeN, COOBLLEHNAM MEXOY HOPUCTOM U €ro KNMeHTam NpuaaeTcs xapakTtep
KOH(bmaeHUnanbHOCTN, KoTopasl AenaeT Heobs3aTenbHbIM NX pasrnalweHne B cyae, nnbo
Takme coobLLeHns 3amLeHbl OT NyBIMYHOMO packpbITUS 0653aTeNbCTBOM COXPaHEHMS
npodeccmnoHanbHom TanHbl. KoHduaeHUMansHOCTbL UM 06513aTeNbCTBO MO COXPAHEHUIO

Bo MHOrmMx ctpaHax npaBoM NpeaocTaBnAaTb onpedeneHHble NnpodeccmoHanbHbIe YCrnyr HageneHol
TONbKO 3aperncTpupoBaHHbIe NaTeHTHbIE NOBEepPeHHbIEe. BmecTe ¢ TeM B psige cTpaH
He3aperncTpMpoBaHHbIE NLA MOTYT OCYLLIECTBISATE BCE UIMN HEKOTOPbIE (PYHKLMK, KOTOpblE 06bIYHO
OCYLLECTBIISAOT NAaTEHTHLIE NMOBEPEHHbIE.

Cwm. Kpocc, [xoH T. «[paBo Ha 0Tka3 OT Aayun Noka3aHWn Unv nNpeacTaBleHnst oKa3aTenbCTB B
MeXayHapoaHOM NpakTuke B 00nactn nHTennekTyanbHon cobcteeHHocTn» (20 gekabpsi 2008 r.). C
paboTo MOXHO 03HakoMUTbCs B ceT SSRN: http://ssrn.com/abstract=1328481 nnu no agpecy:
http://dx.doi.org/10.2139/ssrn.1328481.

3 KOpugnueckmn cnosapb bnaka (6-e naganue, 1990 r.), ISBN 0-314-76271-X.
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TaWHbl MPU3BaHbl NOOLLPATE MOMHYK TPAHCNApPEHTHOCTb M YECTHOCTL NUL, 0bpaTMBLUUXCS
3a KOHCynbTaumen, 1 nuu, 3Ty KOHCyNnbTauuio npegoctasnsowmx. Ang obecneyeHns
BbICOKOIO KQ4€CTBEHHOIO YPOBHS FOPUAMNYECKNX KOHCYNbTaUmMii He0bXxoamMMo, YTobbl 06MeH
NOPYYEHNAMM N KOHCYNMbTaUMAMU He Obin CTECHEH U3-3a OMaceHui, YTo 3TU coobLLeHns
OyayT pasrnalleHsl.

7. B cTpaHax c Tpagunumen obLero npaea NoHATME TamHbl TECHO CBSI3aHO C rpaXkadaHCKo-
NpaBoBOW NpoLieQypoV packpbITUs (MNK pasrnalleHnst) cBeAeHA, KoTopasi MPOUCXoaNT Ha
aTane gocyaebHoro pasdbupaTenscTBa. Ha 3ToM aTane oT KaXXgon U3 CTOPOH B CNOPE MOXET
notpeboBaTbCs pacKkpbITMe COOTBETCTBYIOLLNX JOKYMEHTOB U UHbIX A0oKa3aTenbCTB B ee
pacnopsbkeHun. Cuctema packpbiTus MHdopmauun bbina paspaboTaHa ¢ Lenbto AoBeaeHus
BCEX JoKa3aTernbCTB 4O CBEAEHWS CyAa ANsl yCTaHOBMEHNSt UCTUHLI. C ApYron CTOPOHI,
Heobxo4nMOo Takke COXpaHATb KOH(PUAEHUMaNbHOCTb onpeaenieHHoro poga nHdopmauumn n
He gonyckaTb AOCTYNa K Hel LWMPOKOW NyGnuki. Hanpumep, nHdopMauus, KOTOPYHo HOPUCTHI,
Bpayun 1 CBALLEHHUKN NoNy4aloT Npu BbINOJIHEHUN CBOUX I'IpO(beCCI/IOHaJ'IbeIX
00s13aHHOCTEN, AOIMKHA OCTaBaTbCs KOHbMAEHUManbHON. YunTbiBasi MHTEpechl obLiecTsa B
Lienom, B obLLenpaBoBbIX PUCAMKLNAX ObiNo pa3paboTaHO NOHATUE KOHPUOEHUNANBHOCTH,
B COOTBETCTBUWN C KOTOPbIM KIMEHTY NpeaoCTaBseTCs NpaBo 3anpeTuTb NPUHyanuTeNnbHoe
pacKpbiTne onpeaeneHHbIX COOGLLI,eHI/IVI nnn JOKyMeHTOB KOHd')I/I,D,eHLl,I/IaﬂbHOFO XapakTtepa.
Hapsagy ¢ npodeccuoHanbHOM 0693aHHOCTbIO MO COXPaHEHUIO KOH(MAEHLMANbHOCTH
afBokaTckasi TaiHa Npu3BaHa CoAenCcTBOBaTL POCTY 3aUHTEPECOBAHHOCTM O0OLLIECTBA B
cobnaeHN 3aKoHa 1 OTNPaBMEHUs NPaBOCYAUs NyTEM CO3L4aHNs cneumdmnyecKkoro
WCKIMOYEHUS U3 NpaBun pasrnalleHms nHpopmMauum B cyaebHoM nopsake.

8. B oTnnyme o1 cTpaH o6LLeNpaBoOBON CUCTEMbI, B CTPpaHaX KOHTUHEHTANbHOW NPaBOBOW
CUCTEMbI OTCYTCTBYET NpoLeaypa packpbiTUs unm pasrnawieHms nHgopmaummn, Kotopas
ob653biBana 6bl CTOPOHbLI PaCKpbIBaTb BCIO MMEIOLLYIOCH Y HUX COOTBETCTBYIOLLYHO
Hcopmaumio. NoaTomy Ans CTpaH KOHTUHEHTaNbHON NPABOBOV CUCTEMbI HE XapaKTepHbI
Takve B3anMOCBS3aHHbIE MOHATUSA, KaK pasrnalleHme nHdopmMauum u npegocTtasnsemoe B
KayecTBe MCKINIOYEHWS NpaBo KINMEeHTOB Ha coxpaHeHue uHdopmaumm B TariHe. BmecTe ¢
TEeM B 3TUX CTpPaHax Npu3HaeTca NoTPeBbHOCTb B 0XpaHe KoHUAeHLMansHoCTH
onpeaeneHHoro poga NpogeccuoHarnbHbIX KOHCYNbTauUui ¢ Lenblo obecneveHns
CBOOOOHBIX N OTKPbITbIX COOBLLIEHMIN, KOTOPble HEOBXO0AMMbI A1 BbINONIHEHMS
npodeccnoHarnbHbIX 3agay. B aton cBa3m 6bino pa3paboTaHo noHATME oba3aTenbcTBa
COXpaHeHns NpodeCccrMoHanbHOM TanHbl, B COOTBETCTBUM C KOTOPLIM NpeacTaBnTenu psaaa
npodeccuii, B YaCTHOCTW, HOPUCTBI, Bpayun 1 CBALLEHHMKN, 0653aHbl COXpPaHATb B TaHe
WH(OPMaLMIO, NOMYYEHHYO UMW NPU OCYLLLECTBREHUN X NPOGECCUOHANbHON
AeatenbHOCTU. B cBoto odepeb, aTo 0643aTeNbCTBO CTAHET AN KIMEHTOB rapaHTUen Toro,
YTO coobLleHHas npeacTaBUTeNdM 3TUX Nnpodeccunii MHdopmaumsi B KOHEYHOM UTOre He
OyaeT pasrnalleHa TpeTbUM Nuuam.

9.  Yro KacaeTcs naTeHTOB, KNMMEHTbl YacTo obpallatTcs 3a NpodecCnoHanbLHOM
KOHcyﬂbTaLlMeIZ K NaTeHTHbIM NOBEPEHHbIM, KOTOPblEe MOTYT ABNATbCA KBaJ'II/I('bI/ILl,VIpOBaHHbIM
ropuctamMu, a MorytT UMn He ABInATbCA. YacTo KOHCYInbTaun NAaTeHTHbIX NOBEPEHHbIX HECYT
B cebe Bonpochbl TEXHUYECKOTO XapaKTepa, KOTOpble TECHO NepenneTeHbl ¢ NPaBOBbIMU
Bonpocamu. Micxoas us Toro, 4To KNMeHTaMm HeobXoAMMO MMETb BO3MOXHOCTb CBOBOAHBIX 1
OTKPbITbIX COOBLLEHMUI C MX NATEHTHLIMW NOBEPEHHBIMW, B HEKOTOPbIX CTpaHax
0053aTeNbLCTBO O COXpPaHEHUN afiBOKATCKOW TalHbl PACMpPOCTPaHAETCS U Ha TeX NaTEHTHbIX
NMOBEPEHHBIX, KOTOPbIE HE ABMSOTCA KBANUMULMPOBAHHLIMU lopUcTaMu. B HekoTopbIx
CTpaHax, 04HaKo, pacLUMPEeHHOe NPpMMEHEeHWe Takoro obsisaTenscTBa He NPeayCcMOTPEHO,
nMBo 3TOT BONPOC HE pPerynupyeTcst HUKakuMm ocobeHHbIMU NpaBunamu. Jaxe B Tex
cnydadax, Kkorga B OTHOWWEHUN NaTEHTHbLIX MOBEPEHHbIX ﬂ,eIZCTByeT 0653aTEeNbCTBO O
COXpaHeHUN aBOKaTCKOW TalHbl, 06beM COOBLLEHWI, HA KOTOPbIE PacNPOCTPaHsaeTCs aTa
TaliHa, U CTeneHb pacnpoCcTpaHeHNs TalHbl HAa NAaTEHTHbIX MOBEPEHHBIX 332 pybexom
pasHATCst OT CTPaHbl K CTpaHe. B Lenom ans coxpaHeHust KoHpuaeHUnanbsHoCTM
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KOHCYINbTaLUWiA B OTHOLLEHUW NATEHTHbLIX MOBEPEHHbIX AeNCTBYeT Takke 0643aTenbCTBO
COXpaHeHUsi NPOdEeCCUOHaNbLHON TalHbI.

10. 3apava no coxpaHeHuto KOHPUOEHUNANBHOCTU KOHCYNbTALMN NaTeHTHbIX
NnoBepeHHbIX BKMoYaeT B cebs ABa B3aMMOCBSA3aHHbIX M NPU 3TOM OTAENbHbIX acnekra.
MepBbIi acnekT kacaeTcd TOro, Kak Takme KoHuaeHumanbHble COOOLLEeHNsT TPaKTYOTCS B
COOTBETCTBUM C NPUMEHUMbIM HaLMOHaNbHbLIM 3aKOHOAAaTEeNLCTBOM. BTOpOM acnekT cBA3aH
C TeM, KaK KOH(bMaeHUnanbHble KOHCYNbTaUUN, NpeaoCTaBeHHbIE NAaTEHTHLIMM
NnoBepeHHLIMW B OOHON CTpaHe, OyayT paccMatpuBaTtbhbCsa B ApYyron ctpaHe. B nepsom
cny4ae rnaBHbIM SBNSETCS BOMPOC O TOM, Ha COOOLLEHNST KaKMX NNL, MOXeT
pacnpocTpaHATbCA TaHa. JormkHa N OHa MPUMEHSATLCS K NaTEHTHBIM NOBEPEHHBIM Ha
MecTax, B YaCTHOCTWN TEM M3 HUX, KTO He ABnsieTcs lopuctamn? [ormkHa nv oHa
pacnpoCcTpaHATbLCA HAa OTEYECTBEHHbIX MaTEeHTHbIX NOBEPEHHbIX? [lormkHa i oHa
pacnpoCTpaHATLCA Ha 3apyOeXxHbIX NAaTEHTHLIX MOBEPEHHbIX, KOTOPbIE UMEIOT PErMCTPaLMIO
B COOTBETCTBYIOLLEN CTpaHe? Ecnn aa, To Ha OCHOBaHUM Kaknx Kputepmes 3apybexXHbiM
NaTeHTHbIM MOBEPEHHbIM 4OJPKHA NPEeAOCTaBNATLCA oxpaHa? KpomMe Toro, yumTbiBas, Yto
KOHCYNbTMPOBaHME MO BONPOCaM NaTEHTOB HOCUT CITOXHbIV XapaKTep M KacaeTcs Kak
NPaBOBbIX, TAK N TEXHUYECKMX aCMeKTOB, B KOHCYNbTUPOBAHUM KITMEHTOB MOXET ObITb
3a0€eNCTBOBaH He TOMbKO KBaNUMULUMPOBAHHbLIA NAaTEHTHbIN NOBEPEHHbIN, HO U Apyrue nuua.
B Takux cnyyasx gorpkHa niv TaiHa pacnpoCcTpaHATbCS Ha BCEX NUL, KOTopble
3a[efCTBOBaHbI B Bblgayve ykasaHuin B OTHOLLUEHUWN KOHCYNbTUPOBAHUS UIN B
npegocrasneHne cobCTBEHHO KOHCYbTauun? YTo kacaeTcs npouecca KOHCYNbTUPOBaHWS,
OOMKHa N TalHa pacnpocTpaHAaTbLCA Ha ntoboe Nuuo, KOTopoe NpeaocTaBnsaeT
KoHcynbTaumm no sonpocam VC un sensetca kBannuumpoBaHHbIM CNeLManmcToM no
OCYLLECTBINEHNIO TAKOW AEATENbHOCTM B JAHHOW CTPaHe, Uin Takke Ha TPeTbUX nuy,
(Hanpumep, 3KCNepPTOB), KOTOPbIE BHOCAT BKMNag B NpegocTaBnsieMble KOHCYrnbTauumn?
lMepBoOCTENEHHOE 3HAYEHUE Takke UMEET BONPOC O TOM, Ha Kakoro poaa coobLeHnst
AOJDKHA pacnpoCTpaHATbCS TarHa. MoXeT i OHa MPUMEHSTLCS NULWLb K COOBLLLEHNAM,
KOTOPblE MMENMN MECTO MUCKITUUTENBHO B LIENAX HOPUONYECKOTO KOHCYNbTUPOBAHUS, UK
OHa MOXET OXBaTblBaTb BCe COOOLLEHMS, KOTOpbIe ObINK ocyLecTBrneHbl no Bonpocam UC.
EcTtecTtBEHHO, 4YTO Cchepa oxBaTa TalHbl COOTBETCTBYET cdhepe AeATENbHOCTU NAaTEHTHbIX
NOBEPEHHbIX, KaK 3TO NPeayCMOTPEHO NPUMEHUMbIM 3aKOHOA4ATENBCTBOM.

11. YTto kacaeTcd BTOPOro acnekra, T.e. COXpaHeHMs KOH(UaeHUNaneHoOCTN B
TpaHCrpaHMYHbIX YCIOBUSIX, TO PSS CNeumnanmncToB-NpakTUKoB BbIpasunun onaceHms no
nosoay yTpaTbl KOHPUAEHUMaNbLHOCTU COOBLLEHNI C NAaTEHTHBIMU NOBEPEHHLIMU BBUAY
TOro, YTO B pasHbIX CTpaHax B OTHOLUEHUM KOHUAEHUNANbLHOCTU MHpopMaLmMm OencTeyoT
pasHble npaBuna. MockonbKy NaTeHTHbIe NpaBa HOCAT TeppuTopMarnbHbIA XapakTtep, B
Lenom naTeHT NPeaoCTaBNAeTCs B KaX4oW U3 CTpaH, B KOTOPOW UcnpallnBaeTcs oxpaHa, u
ero AencTBme MoOXeT BbiTb aHHYNMPOBAaHO B KaXaoW U3 CTpaH, B KOTOPOW NaTeHT HaxoauTcs
BO BlaZleHUN Ha 3aKOHHbIX OCHOBaHUAX. Taknum obpasom, No Bonpocam NateHToB U
NPYMEHEHUS NaTeHTOB 3a pybeXXoM KNMeHTY HeobXxoauMbl KOHCYNbTauuKn 3apybexxHbIX
naTeHTHbIX MOBEPEHHbIX. B HEKOTOPLIX Taknx 3apybexHbIX CTpaHax, B YaCTHOCTU, B CTpaHax
¢ obwenpaBsoBoOy Tpaguumnen, B xoae npoLeaypbl packpbiTua MHOpMaLUn B paMmkax
cyaebHoro pasbupartenscTBa No naTteHTam cyg MOXeT BbIHECTU peLleHne O
NPUHYONTENBHOM PaCKPbITUN KOHUAEHLUMANbHBIX COOBLLEHU Mexay KINMEHTOM 1 ero
MECTHbIMW 1 3apyDOexxHbIMU NaTEHTHBIMY NOBEePEeHHbIMU. KnneHTy MoxeT BbiTb
npegocTaBrieHa oxpaHa B COOTBETCTBMM C MpaBuinaMm 1 nNpakTukon B ob6nactn oxpaHbl
KOH(pMAeHUManbLHOCTN KOHCYNbTUPOBaHMSA B 06nacTi NaTeHToB, AeNCTBYIOWMMUY B €ro
CTpaHe, ogHako 3a pybexom Takne KoHpuaeHUmManbHble OTHOLLEHWUS MOTYT He MOMyYnTb
NpU3HaHUS 1 oxpaHbl. [OCKONbKY KMMEHT He 0CBeAOMIIEH O NPaKTUKe, MPUHSATON B pa3HbiX
CTpaHax, OH MOXET HeOXMAaHHO Ans cebsi okasaTbCA B TakOW CUTyauun, Korga oH byget
0653aH packpblTb KOHMAeHUManbHble COOBLEHUS C ero NnaTeHTHLIMU NOBEPEHHLIMU B
cyae 3a pybexom.
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MEXOYHAPOOHAA HOPMATUBHO-NPABOBAS BA3A

12.  Hu ogunH 13 mexagyHapoaHbIX AOroBOPOB B 06MacTy MHTENNEKTyanbHom
cobcerBeHHocTn (MIC) He npegnaraeT YeTKoro yperynnmpoBaHnsi BONpoca afBOKaTCKOW TalHbl
B OTHOLLUEHUSIX MEXAY KNNMEHTOM U NaTeHTHbLIM NOBEepPeHHLIM. TeM He MeHee, Ang
yKa3aHHOro BONpoca HEKOTOPYIO akTyanbHOCTb UMEIOT NoNoXeHUs [NapukcKor KOHBEHLUN
no oxpaHe NpoMbILLNEHHON cobcTBeHHOCTY (Mapuxckon koHBeHUMK), CornalleHms no
TOProBbIM acriekTam npae UHTeNnNekTyaneHow cobctBeHHocTn (CornaweHus TPUMC) u
"eHepanbHoro cornaiueHus no Toproene ycnyramu (FTATC) BcemnpHown Toprosom
opraHusauum (BTO).

13. UYto kacaetcs NapmKcKon KOHBEHLUM, TO MPUHLUM HALWOHANBHOIO pexnma
npeaycMaTpmuBaeT, uUTo Kaxaoe [loroBapmBaroLLeecst rocyaapcTBo 06s13aHO NPpefoCTaBnUTb
rpaxkgaHam gpyrux [JoroBapuBaroLwmxcs rocygapcTs TaKyto XXe OXpaHy, Kak CBOUM
cobCTBeHHbIM rpaxaaHam, 6e3 paspeluenus TpebosaTh B3anMHOCTU?.

14. VicknodeHne 13 npaBuna HaLuuoHanbLHOro pexnma npeaycMoTpeHo B ctaTtbe 2(3)
KoHBeHUuun, koTopasi rmacur:

«(3) Be3sycroBHO, COXPaHSItOTCS MOSOXEHMS 3aKoHO4ATENBCTBA KaXkaoN U3 CTpaH
Coto3a, oTHOCsLMECs K cyaebHol 1 agMUHUCTPaTUBHON NpoLeaype v K KOMNeTeHUMN
cynebHbIX M aAMUHUCTPATUBHBIX OPraHoB, a Takke K BbiIOOpY MECTOXUTENLCTBA UMK K
Ha3Ha4YeHW0 NOBEPEHHOTO, COBMoaEHNE KOTOPbIX TPebyeTCst Ha OCHOBaHMMN 3aKOHOB
O MPOMBILLIIEHHON COBCTBEHHOCTMY.

15. Kak npegcraBnsieTcd, BONPOC afBOKATCKOM TalHbl B OTHOLLEHUAX MEXAY KIMEHTOM U
NaTeHTHLIM NOBEPEHHBIM OTHOCUTCS K YMCNy SOMYCTUMbIX UCKITIOYEHMI N3 00LLEero npasuna
HeaNCKPMMMHALMK, KOTOPbI No3BonsieT [JoroBapuBalowmnMCsi rocy4apcTBam OCYLLECTBNATb
€ro perynmpoBaHne no cBoemy ycMoTpeHuto. C apyror CTOpoHbl, [lapmxckas KOHBEHUMSA He
3anpewyaeT [loroBapmBatoLLENCA CTOPOHE MPUMEHATL OOUHAKOBBIA NOAX0A K BONPOCY
a[1BOKaTCKOW TalHbl B OTHOLLEHUSIX MeXAyY ee rpaxgaHamMmu 1 rpaxkgaHaMmy gpyrux cTpaH.

16. Yro kacaetca CornaweHunsa TPUMC, B ctatbe 3 npegyCMOTPEH NpuHLMN
HaLMOHAmbHOIO peXxuma 3a TEMU UCKIIOYEHUSIMI, KOTOPbIE NPeayCMOTPEHbI B Mapukckon
KOHBEHUMW. Vicnonb3oBaHne Takmx UCKMIOYEHNIN B OTHOLLIEHNW CyAeOHbIX 1
agMUHUCTPATMBHBIX NpoLeayp OrpaHMYeHo cnyvyasiMm, korga aTo HeobxoamMmo Ans
obecnedeHuss cobnogeHns 3aKOHOB U NpaBwur, KOTOpble He MPOTUBOpPEeYaT NOMNOXEeHUAM
Cornawenusa TPUTMC, n korga nogobHble npoLueaypbl He NPUMEHSAIOTCA Takum 06pasoMm, UTo
3TO cTano Gbl CKPbITbIM OrpaHn4eHnem B Toproere (ctatbsa 3(2)). COOTBETCTBEHHO YIiEHbI
BTO obnagatot cBob6040M AeCTBMIA B BbIOOpE Nogxoaa K BONPOCY afABOKATCKOM TalHbl B
OTHOLLEHUSIX MEXAY KITMEHTOM M NAaTEHTHbLIM MOBEPEHHBIM MPU YCIIOBUM, YTO UX NOMUTUKA
yAOBMEeTBOPSET YCIOBUSAM, MEPEYUCTIEHHBIM B cTaTbe 3(2).

Cratba 2(1) Mapwxckon koHBEHLMM rnacuT: «(1) B oTHOLLEHUN oXpaHbl MPOMbILLIIEHHOW COOCTBEHHOCTU
rpaxgaHe kaxaon ctpaHbl Coto3a Nonb3yoTcs BO BCex ApYrnx ctpaHax Cotosa TeMm xe
npevmyLLiecTBamMu, KOTOpble NPeAoCTaBNATCS B HacTosWwee BpeMs unm 6yayT npefocTasfeHbl
BMOCMNEACTBUM COOTBETCTBYHOLLMMI 3aKOHAMU COOCTBEHHbBIM rpaxkaaHaMm, He yLeMNsas npu 3TOM npas,
crneumanbHO NpeaycMOTpeHHbIX HacTosiwen KoneeHumen. Micxoaa ns atoro, nx npaea OyayT OXpaHATbLCA
TakK e, Kak 1 NpaBa rpaxkaaH AaHHOW CTpaHbl, U OHW ByayT NONb30BaTbLCS TEMU XKE 3aKOHHLIMU
CpeAcTBaMM 3aLlMThl OT BCAKOrO NocsraTenbCTBa Ha MX NpaBa, ecinv Npu 3TOM COBMoAEHbI YCIIOBUS U
hopmansHoOCTU, NpeanucbiBaeMble COOCTBEHHBIM rpaxaaHam.
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17. B cratbe 4 Cornawenuna TPUMNC npegycMoTpeH npuHumn Hanbonee
B6naronpuaTCTBYEMOW HaUUW, KOTOPGIN rNacuT: «B OTHOLLEHNM OXpaHbl UHTENNEKTyarbHOM
COOCTBEHHOCTM NMOObIE NPEMMYLLIECTBO, NbroTa, NPUBUNErNSt UNTU UMMYHUTET, KOTOPbIE
npeaocTaBrieHbl YIeHOM rpaxgaHam fnobor Apyron cTpaHbl, He3ameaIMTENBHO U,
6e3ycnoBHO, NPeoCTaBNATCS rpaxaaHam Bcex Apyrnx 4neHos|...]». CooTBETCTBEHHO,
noboe npusHaHne agBOKaTCKOM TalHbl B OTHOLLEHUSAX MEXAY KIMEHTOM M NaTeHTHbIM
NOBEPEHHBLIM B UHOCTPAHHOW opucanKLmm (4neHa BTO) MoxeT pacnpocTpaHATbCA Ha Bce
apyrve topucamkunmn vneHos BTO, B 3aBUCMMOCTM OT KOHKPETHbIX KPUTEPUEB 1
aKTM4eCKMXx 0OCTOATENBLCTB NPU3HAHNSA aABOKATCKON TalHbI.

18. [anee B ctatbe 43 Cornawennsa TPUIMC «[JokasatenbcTBay, kKacawLencs
rpaxkgaHCKUX U agMUHUCTPaTUBHBIX Npouenyp U CpeacTs 3aLlnTbl, NpeaycMOTPEHO
cnepywoulee:

«Ecnun ctopoHa npeacTtasuna pasyMHO A4OCTYNHbIE AoKa3aTensCcTBa, AOCTATOYHbIE
Ansi Toro, 4Tobbl NOAKPENUTL CBOM TpeboBaHWs, 1 yka3ana Ha uMeloLLMe OTHOLLEHME
kK 060CHOBaHMIO cBOUX TpeboBaHWI foKa3aTenbCTBa, KOTOpble HAX0AATCA noa
KOHTpOrieM NPOTUBHOWN CTOPOHBI, TO CyAebHbIA OpraH uMeeT NpaBo M3aathb
cyaebHbIN Nprkas, NpeanucbiBaloLLnin NpeacTaBneHne 3TMx JoKkasaTenbCcTB
NPOTUBHOM CTOPOHOW NpW COBMIOAEHUN B HAAIEXaLUUX CryYasax yCrnoBU, KOTopble
obecneyumBaloT OxpaHy KoHuaeHUnansHon nHopmMaLmmny.

19. TlpencrtaBnsaeTcsi, YTO BONPOChI 06ecneyvyeHnss agBOKaTCKOWM TaliHbl B OTHOLLEHUSIX
MeXAy KIMEHTOM M NAaTEHTHbIM NOBEPEHHbLIM B CBSI3N C cyaebHbIM NPON3BOACTBOM
Haxoaatca BHe cdepbl aenctama FATC. B aTom KOHTEKCTe cnegyeT OTMETUTb, YTO BOMPOC
a[BOKaTCKOW TalHbl MPUMEHUTENBHO K MHOCTPAHHOMY NaTeHTHOMY NOBEepPEeHHOMY KacaeTcs
TakKXke NaTeHTHbIX NOBEPEHHbIX AaHHOW CTpaHbl, KOTOPbIE HE NPEAOCTaBNAIT
TPaHCrPaHNYHbIX YCITYT, 1 3TOT BOMPOC Takke aKkTyaneH B cryvyae, ecnu ycnyrm
NPEeAOCTaBMATCA UCKMOUYNTENBHO B CTPaHE MPOUCXOXOEHMS.

PE3IOME HALMOHAJIbHbIX 3AKOHOB U NMPAKTUKU

20. B lMNpunoxenuu Il k gokymenTy SCP/20/9 cogepxutca nogdopka HauMoHanbHbIX
3aKOHOB W MPaKTUKN B OTHOLLEHUN cchepbl 4ENCTBMS afBOKATCKOW TanHbl U ee
NPUMEHNMOCTU K NaTeHTHbIM MOBEpPEeHHbLIM B 41 cTpaHe (Cpeau KOTOpbIX CTpaHsbl,
OTHOCSLLMECH K 00LLENPaABOBOM N KOHTUHEHTANIbHOM CUCTEMAaM), a TaKkKe ONnMcaHne Tpex
pervoHarnbHbIX CTPYKTYp. YTO KacaeTcst Bonpoca CoXpaHeHUs KOHUAEHUNaNbHOCTH
cooBbLeHn ¢ NaTeHTHbIMM NOBEPEHHbIMU, AENCTBYIOLMMN BHYTPU CTpaHbl, TO B 0630p
nonanu HaumMoHarsnbHble 3aKOHbI, UMEIOLLNE OTHOLLEHME K TaKUM aneMeHTaM, Kak: (i)
WCTOYHUK aABOKATCKOM TalHbl U/unn obs3aTenbCTBO COXpaHeHnsi NpodeccnoHansHom
TanHbl; (ii) cneynanncTbl, CBA3aHHbIE aABOKATCKON TaHOM u/unmn o6s3aTensCTBOM
COXpaHeHuns npodeccrnoHanbHon TamHebl; (i) cepa oxBaTa TanHbl/06a3aTenbCcTBa; (iv)
UCKIIOYEHUA 1 OrpaHnyYeHns U3 TanHbl/oba3aTenbCcTBa; (V) CaHKuUmM B Cnyvyae HapyLLeHUs
TaHbl; 1 (vi) npodeccrmoHanbHasa kBanumgurkauma naTeHTHbIX NoBepeHHbIX. Kpome Toro, B
aTom lMpunoxeHun npeacrasneHa uMmetoLascs nHopmMauus o TOM, Kak B CBSA3M C
rpakgaHCKMM CyA0onNpom3BOACTBOM Takoe 0083aTenbCTBO COXpaHeHUs NpodeCcCMoHarnbHoM
TalHbl coYeTaeTcs ¢ 0693aHHOCTBIO AayM NoKa3aHU UNn NpeacTaBneHnst AOKYMEHTOB. YTo
KacaeTcs TpaHCrpaHM4HbIX acnekToB, B JOKYMEHTe Takke cobpaHa nHdopmaumsa no
BOMPOCY O NPU3HaHUN KOHUAEHUMANbHOCTN COOBLLIEHUI C MUHOCTPAHHBLIMU NATEHTHBIMU
NoBEepPEeHHbIMMN.

21.  Hwxe npvBegeHo pestomMe HauMOoHarbHbIX 3aKOHOB W MPakTuKK, noabopka KOTOPbIX
copepxutcs B MNMpunoxeHun .
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lMpoucxoxdeHue u cghepa oxeama

22. Bo Bcex CTpaHax KINMEeHTbl UCMNbITbIBAIOT NOTPEOHOCTL B TOM, YTOOLI COOOLLMNTD
CBOEMY HOPUCKOHCYNbTY BCe (hakTbl C Lienbio MONy4MTb KOHCYNbTaLMI0, KOTOpas NO3BOSUT
Hanny4ywunm obpasom cobnocTu 3akoH. B 6onblunHCTBE CTpaH npodeccuoHanbHas
00513aHHOCTb COXPaHsTb KOH(MAEHUMNANBHOCTb BO3MOXEHA Ha IOPUCTOB U MATEHTHbIX
NOBEPEHHLIX MO0 B COOTBETCTBMM C HAaLMOHASIbHbIM 3aKOHOAATENBLCTBOM, NGO B
COOTBETCTBUM C KOAEKCOM MOBEAEHUS], YCTAaHOBIEHHbIM NpodeccnoHaribHbIMK
06beanHEHUs MU, TGO BO UCMONHEHNE NPaBUTENbCTBEHHbIX NOCTAHOBINEHWN.

23. Tem He mMeHee, cTpaHbl ¢ 06LLENPaBOBON TpaguumMen n CTpaHsl ¢ Tpaguumnen
KOHTUHEHTaNbHOro NpaBa MCNosb3YyT pa3Hble NoAX0Abl B BONPOCax OXpaHbl
KOH(maeHUmanbHOCTK coobLueHnii. B cTpaHax ¢ Tpaguuuen KOHTUHEHTaNbHOro npaea
0065a3aTenbCTBO COXPAHEHUS KOH(pMAEHUMANbLHOCTM BO3NaraeTcs Ha NpeacTaBuTenen paaa
npodeccuii. 3Tn obszaTenbCTBa BO3HUKAIOT U3 3aKOHOB, KOTOPbIE PEerynupyoT
OEeATENbHOCTb IOPUCTOB U NPeACcTaBUTENEN MHOTMX Apyrnx npodeccuin. Kak npasuno,
NnaTeHTHbIE NOBEPEHHbIE, HE SBMSAIOLLMECS HOPUCTAMWN, N NATEHTHbIE areHTbl TakkKe CBsI3aHbl
0065a3aTenbCTBOM COXpaHEHMs KOHuaeHUMansHocTn. B npMHuune, agBokat MOXeET
OTKa3aTbCH AaTb NOKa3aHMs B Cyae B OTHOLLIEHUWN TOM MHpOpMaLIMKM, KOTOPYKO OH NOMy4mn
OT KINMeHTa B XoAe OCYLLEeCTBIEHNA NPOdeCCMOHaNIbHON AeATENbHOCTH, a Takke
npeacTaBuTb NOOON JOKYMEHT, cogepallmi Takylo KOHpmaeHumansHyo nHcopmauuto. B
HEKOTOPbIX CTpaHax NaTEHTHbIE MOBEPEHHbIE, HE ABMSIOLWNECH IOPUCTaMMK, MOTYT Takke
OTKasaTbCs AaTb NoKasaHusa B cyge no nobbiM Bonpocam, nognagatmoLmm nog AencTene
06sa3aTenbLCTBa COXpPaHEHUS KOHPUOEHUMANBHOCTN, XOTA B psiAe APYrMX CTpaH Takas
NPUBUIErNSt HE PacnpOCTPaHAETCs HAa NATEHTHLIX MOBEPEHHbIX, HE ABNSAOLLMXCS HOpUcTamu.
B HekoTOpLIX CTpaHax nvua, BO BNadeHUN KOTOPbIX HaxogaTcs Takoro poaa
KOHgoMOeHUManbHble AOKYMEHTbI, Oyab TO NATEHTHbIE NOBEPEHHBIE, UX KITMEHTbI UNN TPETbHU
nvua, MOryT OTKa3aTbCsl NPeacTaBUTb B CyAe 3TN KOHPMAEHUMNANBbHBIE AOKYMEHTHI.

24. CornacHo uHdgopmMaumu, koTopas 6bina cobpaHa B OTHOLLUEHUM HaLMOHAaNbHbIX
3aKOHOB W NPaKTWKK, B CTpaHax ¢ Tpaauumen KOHTUHEHTaNbHOro npaea NpogeccMoHanbHoe
06513aTeNbCTBO COXPAHEHUSI KOHPMAEHUMANBHOCTN PACNPOCTPAHSAETCS Ha MHGOPMaLMIO U
[OKYMEHTbI, NMOSyYEHHbIE OT KIMEHTOB B pamkax NpodeccroHarnbHbIX B3aMMOOTHOLLEHWIA
MeXzy afBOKaTOM WM NaTEHTHLIM NMOBEPEHHBIM U KIMEHTOM. OTO 065A3aTeNbCTBO He
NPUMEHMMO B OPYrMX CUTyauuMsiX, HanpuMep, rae agBokaTtbl AENCTBYIOT HE B CBOEM
NpoheCCUOHANbHOM KayecTBe M BbICTYNAaT MO OTHOLUEHUIO K KNMEHTY B Ka4ecTBe
AVpeKTopa, BU3HEC-KOHCYNbTaHTa UK AeNoBOro napTHepa.

25. B ctpaHax c oblenpaBoBon Tpaguumen B OTHOLLEHUN NpeacTaBuTenem
onpeaeneHHbIX npodeccuii AencTByeT TpeboBaHNe 0 COXpaHEHUN KOHUAEHLMANBHOCTH
UHopMaLmmn knneHToB. C TOYKM 3peHus npaBoBon 6asbl agBoKaTcKas TalHa AenuTcs Ha
a[BOKaTCKYlO TalHy, OCHOBAHHYIO Ha HOpMax O6LLEro Npaea, 1 agBOKaTCKyH TalHy,
OCHOBaHHY Ha HOpMax CTaTyTHOro npasa. [locnegHas NPpUMEHSAETCH UCKITIUYNTESBHO K
COOBLLEHNSIM MEXAY KITMEHTaMM U KBAaNMULMPOBAHHBbIMW FOPUCTaMK, B TOM YnCIE
oTedecTBeHHbIMU. OOHAKO B HEKOTOPLIX CTPaHax ¢ Tpaguuuen obuiero npaea, B YaCTHOCTMH,
AscTpanuu, Hoeon 3enaHammn n CoeamnHeHHom KoponeBcTBe, Takon obLenpaBoBon Noaxoa
ObIN M13MEHEH NOCpPeaCTBOM BBeAEHUS 3aKOHOA4ATENbHbIX HOPM, COrMacHO KOTOPbIM
afBoKaTCcKas TaHa pacnpoCTpaHAeTCs Ha NATEHTHLIX MOBEPEHHbIX M MATEHTHbLIX areHTOoB,
He ABNSALLNXCS KBanMduumpoBaHHbIMK topuctaMmn. B cTpaHax ¢ o6LenpaBoBoi
Tpaguumen agsokaTcKkasi TaHa NPUMEHSIETCH K COOBLLIEHMSIM, KOTOPLIE KacakoTCsl BONPOCOB
HOPUONYECKOTO KOHCYNbTUPOBAHNS, BHE 3aBUCUMOCTU OT TOro, UMEEeT MecTo cyaebHoe
pas3bupaTenbCTBO UMK HET, MO pe3dynbTaTaM fnLb NPOBEPKM AOMUHUPYHOLLEN LIenn 1 3a
no6biMM 06LLENPU3HAHHBIMW UCKITIOYEHNAMN 13 00LLEero npasa (B YaCTHOCTW, B OTHOLUEHMWM
NpecTynneHns/MOLIEHHNYECTBA) U cpoka AaBHOCTU. MNockonbky npaBo
KOH(UOEHUMANBbHOCTN NPUHAAMNEXUT KNNEHTaM, KIMEHTbI MOTYT NPUHATL peLlueHne ob
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oTKase OT TaKoro npasa U TakuMm 06pa3oM paspeLlnTb pasrnalleHme KoHdUaeHUManbHbIX
coobLueHuii B cyae. B psge cTpaH JonycTuM Kak IBHO BbIPaXXEHHbIW, TakK U
noapasymeBaeMblii 0TKa3, B TO BPEMS Kak B HEKOTOPLIX APYrx cTpaHax npusHaeTcs Nullb
AIBHO BbIPaXXEHHbIN OTKa3 KNueHTa.

26. KoHkpeTHble BMAblI COOBLLIEHN, HA KOTOPbIE PacnpOCTpaHSeTCsl aABOKaTCKkas TalHa B
OTHOLLEHUSIX MEeXOY KITMEHTOM M NAaTEHTHbIM NOBEPEHHbIM, PA3HATCSA OT CTPaHbl K CTpaHe
BBMAY pa3nuuuii B cdhepe oxBaTa NpodeCccMoHanbHOM AesTeNbHOCTM 3TUX NnL (HanpuMmep,
MOFYT - OHM 3aHMMAaTbLCS1 aBTOPCKO-NPaBOBbLIMM BONpocaMu unun HeT). B yacTHocTu, B
pasnmn4yHbIX CTpaHax obLLenpaBoBOi TpaauUmMmM No-pasHoOMY paccMaTpuBaeTCsl BONPOC O
TOM, pacnpoCTpaHsieTCa M agBoKaTckasi TaiHa Ha cCoobLLeHNs Mexay ropucTamm 1
KNMMeHTaMn n TpeTtbuMm nmuamu.

27. 0653aTENbCTBO COXPaHEHUST KOHMOEHUMANBHOCTN BbIXOAMT 3a Npeaeribl OTHOLLEHMWI
MeXAY KITMEHTOM Y MOBEPEHHBIM U, KaK MPaBuio, BO3HWUKAET U3 NpaBus
npodeccnoHanbLHOro NoBeAeHNs, KOTOpPble BBOOAATCSH COOTBETCTBYIOLLMM OpraHoM,
OTBETCTBEHHbLIM 3@ PErfaMeHTMpPOBaHNe NpodeCCMOoHanNbHON AEATENBHOCTU IOPUCTOB B
no6or KOHKPETHOW topucamkuun. B cTpaHax ¢ Tpaguumen KOHTUHEHTANbHOro Npaea,
nepeymncrenHsIx B MNpunoxexuu Il k gokymeHTy SCP/20/9, 06a3aTensCTBO COXpaHEHNS
KOHPUAEHUNANbHOCTN AEeNCTBYET M NO OKOHYaHUU NPpOodeCcCMOHanbHbIX B3aMMOOTHOLLEHNIA
MeXAy NaTeHTHbIM NOBEPEHHbIM U NMAaTEHTHbIMU areHTaMn ¢ UX KnneHTamu.

28. TlNoaBopka HaLMOHamMbHbIX 3aKOHOB 1 NPAaKTUKM AEMOHCTPUPYET Takke, YTo B CTpaHax
1 ¢ obLLenpaBoBoON, N KOHTUHEHTANbHOW NPaBOBOV TpaaMLUMER UCKINoYeHNe 13
obsa3aTensLCcTBa CoXpaHeHUst KOHPUOEHUMANbLHOCTU U aABOKATCKON TalHbl AEACTBYET B
cryyae, ecnu Takoro poaa koHduaeHLUManbHble COOBLLIEHNA CBA3aHbI C MOLLIEHHUYECTBOM
UMK NPECTYNHLIMU AeSHUAMMU.

29. Cpepgu cTpaH, Boweawmx B NogbopKy, yrorioBHoe npecnegoBaHne BCRencTeme
HapyLeHus obs3aTenbCcTBa No COXpaHeHUo KOHPUAEHLUMANbHOCTM BO3MOXHO B CTpaHax c
KOHTUHEHTarnbHOM NpaBoBOM Tpaauumen. HapyweHne TarHbl U pasrralleHue
KOH(pmaeHUmansHoN NHPOpMaLMn MOXET NoBMeYb 3a cobon Mepbl AUCLMNNNHAPHOIO
BO30ENCTBUA.

30. KeanudumkauymnoHHble TpeboBaHMsA K NaTeHTHbIM NOBEPEHHbBIM UM NAaTEeHTHbIM
areHTam pasHATCA OT CTpaHbl K cTpaHe. Bo MHOMMX cTpaHax, B YacTHOCTU, [[epmaHun 1
CoegunHeHHoM KoponeBcTBe, NaTeHTHbIE areHTbl U NaTeHTHblE NOBepeHHbIe 0693aHbl UMETb
TexHu4yeckoe obpasoBaHue. B CoeamHeHHbix LLTaTtax AMepukn nuua, He aBnsoLmnecs
topMCTamMu, HO UMeEIOLLIME Hay4yHO-TeXHUYeckoe obpa3oBaHue, MOryT CTaTb NaTeHTHLIMU
areHTamu, OHaKo Ang Toro, 4Tobbl CTaTbh NAaTEHTHbIM NOBEPEHHBIM, HEOOX0AMMO UMETL
topuamnyeckoe obpasoBaHue. B psae ctpaH, Takux kak bpasunua, Mananaua n KOxHas
Adbpuka, naTEHTHbIMW areHTamMmn MOryT CTaTb Kak HOPUCTbI, HE UMEIOLLINE TEXHUYECKOTO
obpa3soBaHug, Tak 1 nNuua, He ABMASIOLINECH IOPUCTaMU U UMEIOLLIME TEXHUYEeCKoe
obpasoBaHue.

[Mo0x00, peanusyemsbili 8 OMHOWEHUU MpaHC2pPaHUYHbIX acriekmos

31. TpaHcrpaHu4yHble acnekTbl KacalTCa KOHpMAEHLMANbHOCTM COOOLLEHNIA MexXay
KITMEHTaMM M MATEHTHbIMU NOBEPEHHBIMW B pasHbIX CTpaHax, B YaCTHOCTW, NPU3HAHWS
a[lBOKaTCKOW TalHbl 1 00s13aTeNbCTBA COXPaHEHMA KOHUAEHUManbHOCTH 3a pybexom. B
BONbLINHCTBE CTPaH He NPeayCMOTPEHbI KOHKPETHbIE 3aKOHbI U NpaBuiia B OTHOLLEHUN
TPaHCrpPaHMYHbIX aCNeKTOB KOH(OMAEHUNANBHOCTM COOBLLEHWI MEXAY KIMMEHTaMU U
3apybBexxHbIMY NaTEHTHLIMU NOBEPeHHbIMU. Ecnn gencteyeT kakoe-nmbo npasuno, B
HaLMOHanbHbIX 3aKOHax NpegyCMOTPEHbI pa3Hble NOAXOAbI.
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32. B HekoTOpbIX CTpaHax ¢ obLienpaBoBoOV Tpaguumnen npusHaHMe 3apyobexHom
a[BOKaTCKOW TalHbl MPOUCXOANT B pe3yrbTaTe Bbibopa npaBoBbIX HOpM. Hopma,
NPUMeEHMMasi CyaamMmn HEKOTOPLIX CTPaH NpY BbIHECEHUUN PELLEHNS O TOM, JOIDKHA NN
afBokaTckas TanHa NPMMEHATLCS K coobLLeHnaM ¢ 3apybeXkHbIMM NaTEHTHBIMMA
NnoBepeHHbIMW, COCTOUT B paCCMOTPEHMU BONpPOCa O TOM, SBNANNCH Obl Takme coobLLeHMS
KOHUAEHUMANbHBIMWN NN HET C TOYKU 3PEHMS 3aKOHOB COOTBETCTBYHOLLEN 3apybexxHon
CTpaHbl (MPUHLMN MEXOYHapPOOHOW BEXITMBOCTH).

33. B HekoTOpbIX ApYrMx CTpaHax ¢ obLienpaBoBOn TpaguLmen HalumoHarnsHoe
AokasaTenbcTBeHHOe NpaBo (lex fori) npumeHseTca onsa onpegeneHns Toro,
pacnpocTpaHseTcs N1 agBokKaTckas TaHa Ha MHOCTPaHHbLIX MaTeHTHbIX NOBEPEHHBIX. B
3TOM crnydae nepen MHOCTPaHHLIM NaTeHTHLIM MOBEPEHHLIM BCTaeT npobrnema perynspHomn
yTpaThl KOHPMAEHUMaNLHOCTU COOBLLEHNI BBUAY OTCYTCTBUS Y HEMO perncrpauum B 3Ton
cTpaHe.

34. B gByx cTpaHax ¢ 06LienpaBoBON TpaamumMen HaumoHanbHoOe 3aKOHO4aTENbCTBO B
obnacTtu nateHToB (ABCTpanusl) unn gokasatenbcTBeHHoe npaso (Hosast 3enaHaus)
npegycMmaTpmBaroT pacnpocTpaHeHue OCHOBHOMO MPUHLIMNG aABOKAaTCKOW TalHbl Ha
WHOCTPaHHbIX MATEHTHbLIX NMOBEPEHHLIX. [N NpU3HaHMS afBOKATCKON TalHbl B OTHOLLEHUSAX
MeXay KIMEHTOM U MHOCTPaHHBLIM NaTEHTHBIM NOBEPEHHLIM CYAbl 3TUX CTPaH AOMKHbI
paccmoTpeTb nMbo: (i) BONpOC 0 TOM, COOTBETCTBYIOT JIN JOJPKHOCTHbIE 0653aHHOCTU
WHOCTPaHHbIX MATEHTHLIX MOBEPEHHBLIX 06A3aHHOCTAM, KOTOPbLIE BhLINOMHSAET
3apEerncTpMpoBaHHbIN NaTEeHTHbIN NoBepeHHbIN (HoBas 3enanaus); nubo (i) Bonpoc o Tom,
«YMONTHOMOYEH» NN MHOCTPaHHbBIN NaTEHTHbIN NOBEPEHHbIV OCYLLECTBNATb AEATENbHOCTb B
cdepe NaTeHTOB B COOTBETCTBMM C 3aKOHOA4ATENbCTBOM ero cTpaHbl (ABcTpanus). B 3akoHe
CoeguHeHHoro KoponeectBa 06 aBTopckom npaee, obpasuax 1 nateHtax 1988 roga
npeagycMOTPeHO, YTO afBoKaTCKas TaHa npMMeHnMa K 6onee orpaHUYeHHOMY Kpyry
MHOCTPAHHBIX NAaTEHTHbIX MOBEPEHHbIX .

35. B GonbLUMHCTBE CTPaH C KOHTMHEHTasIbHOW NPaBOBOW TpaaMLUMEN OTCYTCTBYET
OBLUMPHBIA NPaKTUYECKMI OMbIT B TOM, YTO KacaeTcsl TPaHCrPaHUYHbIX acNeKkToB
KOH(pMAeHUMansHOCTN COOBLLEHUI MeXaY KNMeHTaMn U NaTeHTHbIMU NOBEPEHHbIMMU,
NocKonbKy gocyaebHble npoueaypbl packpbiTUs AoKa3aTenbCTB, KOTOpble MOrnn Bbl
NPVHYANTb K pasrnalleHnio KoHuaeHunanbHoOM nHopmaumn, B 3TMX CTpaHax OTCYTCTBYHOT
nnbo Mcnonb3yTcda ¢ 60NbLUMM KONMYECTBOM OorpaHnyeHnin. OgHako naTeHTHble
NoBepeHHble B 3TUX CTpaHax KOHTMHEHTaNbHOro npasa MoryT nognagaTe Nog AencTBue
TpaHCrpaHM4YHOM npoueaypbl pacKkpbITUs foKa3aTeNnbCTB B HEKOTOPbIX CTpaHax obLero
npaea, Jaxke ecnv B X poaHON CTpaHe npeaycMoTpeHa oxpaHa KoHduaeHumansHocTu. B
HEKOTOPbIX CTpaHaxX KOHTMHEHTarbHOro NpaBa B COOTBETCTBUM C HOPMaMM CTaTyTHOMO
npaBa pernaMmeHTMpoBaHO 0643aTenbCTBO COXpaHeHNs KOHMUAeHUMansHOCTU B
OTHOLLEHUM NaTEHTHbIX NOBEPEHHbIX, B TOM YMCIe 0TKa3 OT Aayu NokasaHwun B cyae u
npeaocTaBneHnsa JOKYMEHTOB, C LieNblo COAENCTBUSA MPU3HAHUIO KOH(PUAEHUNaneHOCTN B
CcyOax HEeKOTOPbIX CTpaH ¢ Tpaguumen obuiero npaea.

OBCYXXOEHUE AKTYAIIbHbIX BONMPOCOB

36. Ha ocHoBaHuM cobpaHHOM MHOPMAaLMKN N OUCKYCCUIA, COCTOSBLUMXCA B pamkax [MKAI,
B AokymeHTe SCP/20/9 npuBeneHbl AanbHeNLLne CBeAEHMSA NO PsiAY akTyanbHbIX BOMPOCOB,
KacarLMXCs COXpaHEHUsT KOHPUOEHLMANTBHOCTM COOBLLEHN C NATEHTHBIMW NOBEPEHHBLIMM.
B nokymeHTe npoBoaMTCA 0630p OCHOBaHWIA ANst BO3HUKHOBEHUSA afiBOKaTCKOW TaliHbl B

AﬂBOKaTCKaﬂ TanHa NMPUMEHAETCA K NAaTeHTHbIM areHTam, KOTopble 3aperncTpupoBaHbl B COGLI.I/IHGHHOM
KOpOJ'IeBCTBe nnn B nepevHe eBpOI'IeI;ICKVIX NMaTeHTHbIX NOBEPEHHbIX.
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OTHOLLEHUSIX MEeXAY KIMEHTOM M NaTEHTHbIM NOBEPEHHbIM, B YACTHOCTU, €€ BO3AENCTBUSA
Ha oTnpaBneHue npasocyausi, NybrnyHbIe N YacTHbIE MHTEPECHI, 3aN0XEeHHbIE B OCHOBY
TaKoro norioXeHusi, U Bonpoc pas3sutus. CornacHo nHdopmMauumn, NpMBegeHHON B
Mpunoxenun Il k gokymenTy SCP/20/9, n peaynstatam BonpocHuka AIPPI®, neiictaytowme
3aKOHbl B OTHOLLUEHNN afBOKATCKOM TalHbl U Npod)eccnoHarnbHoro obssaTtenscrea
COXpaHeHuNs KoOHMAEeHLMaNbLHOCTM rNMyO0KO YKOpEHEeHbl B MPaBoOBOM TpaanLIMK Kaxaon
CTpaHbl, U YPOBEHb SKOHOMUYECKOTO UM TEXHUYECKOIO pas3BUTUS He ABMsiETCA
onpegensowmm daktopom. CnegyeT yuMTbiBaTb KOHKPETHBIE YCNOBUSA CTPaH,
HaxXoOsALWMXCA Ha pasnNM4HbIX aTanax pasButusi. Tem He MeHee, YTO KacaeTcsi 3TOro
KOHKPETHOro BONpPOCa, pasfmyHble NpaBoBble TpaanumMmM MoryT ObiTb Boree akTyanbHbIMU
ANs pacCcMOTpPeHUs Bonpoca rmbkocTu B MeXOyHapoAHOW CUCTEME.

37. B OTHOLLEHWM TpaHCTPaHMYHbIX aCNEeKTOB ObINN pacCMOTPEHbI CreaytoLLmMe BOnpocChl:
(i) yTpaTta koHmaeHUMansHOCTH B 3apybexHbIX CTpaHax BCNeACTBME OTCYTCTBUA
NPU3HaHNS KOH(PMAEHLMANBHOCTU COOOLLEHNI C NaTeHTHbIMW NOBEPEHHBIMU, KOTOPbIE He
ABNAIOTCS topucTamu; (ii) npaBoBasi HeonpeaeneHHOCTb B BONPOCe NPU3HaHNS UHOCTPaHHOWM
TalHbl N 0683aTENbCTB COXPaHEHUs KOHMUAEHUNANbHOCTU; U (iii) OTCYTCTBME BCECTOPOHHUX
NpaBOBbIX U NPaKTUYECKUX Mep BO U3bexaHne NpUHYAMTENbHOrO PackpbITUS
KOHUAEHUManbHbIX COOBLLEHMI B TPAHCTPAHNYHOM KOHTEKCTe. HecMoTps Ha To, 4TO
paspaboTka eaMHOro npasuna, npegnonararwwero pyHaameHTanbHble U3MeHeHNs B
HaLMOHarnbHbIX cyaebHbIX cucTemax, ABMSETCA HEBbLINOMHMMOM 3adadven, NpaBoBas
HeornpeaeneHHOCTb B BONPOCe O KOH(PMAEHUNANBHOCTM COOBLLEHNIA MeXay NaTeHTHbIMU
NOBEPEHHbIMU U KNneHTamn cnocobHa HeraTMBHO CKa3aTbCs Ha kayecTse
PYHKLNOHMPOBAHWSA NAaTEHTHON CUCTEMbI HA MEeXAYHapOAHOM YPOBHE.

BO3MOXHbIE CPEACTBA 3AWNTbI B OTHOLWWEHUN TPAHCITPAHUYHbIX
ACTIEKTOB

38. B HEKOTOpbIX PUCOMKLMSX BOBMOXXHO COXpaHEHUE KOH(MAEHUMANbHOCTU
KOHCynbTauuii no Bonpocam VC, npegoctaBneHHbIX NaTeHTHbIM NOBEPEHHbLIM, OAHAKO B
APYrUX IOPUCOMKUMSIX OHU MOTYT NOABEPraTbCst PUCKY MPUHYANTENbHOIO PackpbiTus B
cryyae OJHOBPEMEHHOTO BbIMOJIHEHUSA CrieaytoLMX ABYX YCIOBUIA:

(i) B HaumMoHanbHOM MpoLeccyanbHOM 3aKOHOA4ATENLCTBE NPEAYCMOTPEH MEeXaHU3M
(npouenypbl packpbITMa MHOpPMauuy unu nobble apyrue aHanorndHble
npoueaypsbl), KOTOpbIN 0643bIBAaET NPeaocTaBuUTb Cyay MHopmaumio,
KacatoLLyoca KoHpmaeHUManbHbIX KOHCYNbTaumii NaTeHTHbLIX MOBEPEHHbIX MO
Bonpocam NC; u

(i) apBokaTckad TarHa N KOHUAEHUMaNbHOCTb KOHCYIbTaumMn MHOCTPAHHbIX
naTeHTHbIX NOBEPEHHbIX Mo Bornpocam MC He B NONHOM Mepe npusHaloTCcH B
HaLMOHanNbLHOM 3aKoHOAaTeNbCTBE.

39. B kauyecTBe CpeacCTB 3alUUTbl B TAKOW CUTyaumm MoXxet ObITb pacCcMOTpeH pAaa
MexaHn3moB. [1ns obecneyeHus NpU3HaHNA KOHpUOEHUNANBbHOCTN B TPAHCIPaHNYHbIX
yCnoBuAx BO3MOXHO paCCMOTpEeTb crieayuime aBa acnekra:

(i) HopMBI, perynupytoLume MaTepuansHoe NpaBo B BONPOCAX afBOKaTCKOW TalHbl
NaTeHTHbIX NOBEPEHHbIX; U

6 https://www.aippi.org/download/onlinePublications/AIPPISubmissionto WIPOonConfidentialityof

CommunicationsBetweenClients andtheirPatentAdvisiorsSeptember6-FINAL.pdf
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(i) HopMmbl, AeVCTBYIOLLME B OTHOLLEHWUN NPU3HAHUA MHOCTPAHHOIO
3aKkoHOZATENbCTBA MO BONPOCaM afiBOKATCKOW TalHbI.

40. OpfuH 13 BUOOB BO3MOXHbIX CPEACTB 3aLUMTbl B OTHOLLIEHUN TPaHCIPaHUYHbIX
acneKkToB COCTOUT B TOM, YTOObI MOCPEACTBOM HaLMOHarbHbIX 3aKOHOB PacnpoCcTpaHuTb
AencTteune npodeccnoHanbHON TaHbl NpeacTaBUTENEN PUAMYECKON Npodeccnn, KoTopas
npeaycMOTPeHa B OTHOLLEHMM COOOLLEHN MeXay HaUMOHaNbHbIMU NaTEHTHBIMK
NOBEPEHHBLIMM U UX KITMEHTAMM, Ha COOBLLIEHMSA C ONpPeAEnEeHHbIMU NHOCTPAHHBIMU
NaTeHTHbIMW MOBEPEHHBIMW, B TOM YMCIE NATEHTHLIMU NOBEPEHHBLIMM B CTPaHaxX kak
o6LLenpaBoBOK, Tak U KOHTUHEHTANbHOM NPABOBOW TpaauLMK (Takow NOAXOA BCTpevaeTcs B
3akoHogaTenbcTBe ABcTpanuu u Hoson 3enaHgum). AToT nogxoa no3sonun bbl cTpaHam
COXpPaHUTb MTMBKOCTb B MPUMEHEHUN HOPM MaTepuanbHOro npaea B OTHOLLEHUW afBOKaTCKON
TanHbl UK NnpodheccuoHanbHOro 06s3aTenbcTBa CoOXpaHeHUs KOHUAEHUNanbHOCTH,
O[lHaKO NP 3TOM COXPaHUTCS ANCMNPONOPLMNOHASIbHbIM XapakTep TPaHCTPaHUYHOM OXpPaHbl
KOHUAEHUManbHOCTN KOHCYNbTauun no sonpocam VC.

41. Ewe oanH nogxoa MOXeT COCTOSITb B pa3paboTke CTpaHaMyv MUHUManbHOrO
cTaHgapTa unm conmKeHun HaumoHarnbHbIX HOPM MaTepuanbHOro npaea B OTHOLLEHUN
KOHpmaeHUmansHocTn. C 0OHOM CTOPOHbI, ECINU K HALMOHAIBHBIM Y MHOCTPAHHBLIM
NnaTeHTHbIM NOBEPEHHBIM BO BCEX CTpaHax byayT NpUMeEHATLCS obLLme anst BCex Hopma
MaTepuanbHOro npaea, To KOHpUAEHUMaNbLHOCTb KOHCYNbTaumi no sonpocam VIC Gyaet
Np13HaBaTbCA 3a rpaHMLiaMm OTAENbHbIX rocyaapcte. C ApYron CTOPOHBI, y4uUTbIBast
HbIHELLHWE pa3nuynsa B HaLUMOHANbLHOM 3aKOHOAATENbLCTBE B 9TOM obrnacTu, cTpaHam
noTpebyeTcs NPosiBMTb TMOKOCTL B Criyvae, ecnv oHW ByayT NpUMEHSATb MEXAYHaPOAHbIN
cTaHgapr.

42. B aTton cBs3n AMepukaHckasa accoumnaumsi No NpaBoBbIM BOrpocam B obnactu
WHTennekTyanbHon cobcTeeHHocTn (AIPLA), MexayHapogHas accoumaumsi no oxpaHe
WHTEennekTyanbHon cobcTBeHHocTn (AIPPI) n MexayHapogHast degepaumnsi NOBEPEHHbIX MO
AenamM npombiwneHHon cobcteeHHocTun (FICPI) nogrotoBnnn CoBMeCTHOE NpeasioxeHne
no BBEOEHWIO MUHMMArbHOMO CTaHAapTa OXpaHbl KOHUAEHUMAamNbHbIX KOHCYNbTauui no
Bonpocam MC oT NpuHyanTEnbHOro packpbitnsa’. OCHOBHAs YacTb COrnaLeHus
CoBMECTHOrO NpeasioKeHNs” rNacuT:

“1. B HacTosiwem CornatueHunn

«MOBEPEHHbIN MO BONPOCaM MHTENNEKTyarlbHOM COGCTBEHHOCTUY O3HaYaeT pucTa,
naTeHTHOro NOBEPEHHOro MK NAaTEHTHOrO areHTa, NOBEPEHHOO Mo TOBapPHbLIM 3HaKaMm
Mnn areHTa no ToBapHbIM 3HakamMm nmodo nHoe nmuo, OCbI/ILI,I/IaJ'IbHO NpMU3HaHHOE Kak
NnpaBoOMOYHOE AaBaTb KOHCYNbTaLMIO NO BONPOCaM NpaB MHTENNeKTyanbHOM
COOCTBEHHOCTY;

«MnpaBa WHTenneKTyanbHON COBCTBEHHOCTMY BKIOYAIOT BCE KaTeropum
WMHTENNeKTyanbHon CO6CTBEHHOCTU, HA KOTOPLIE PACMPOCTPAHSETCS AENCTBUE
Cornawenuns TPUMC, n nobble apyrne BoNpoChl, KacarLlmnecs: Taknx nNpas;

«coobLLeHMe» BKMoYaeT noboe yCTHoe, MMCbMEHHOE UMK 3anncaHHoe B
3MNeKTPOHHOM BUAe CoobLIeHMe, NnepeaaHHoe ApYroMy nunLly BHe 3aBUCMMOCTM OT TOrO,
YNOMHOMOYEHO Takoe NULIO Nosy4YaTb 3TO COOBLLEHNE UMK HET,

https://www.aippi.org/?sel=publications&sub=onlinePub&cf=colloquium
CoBMeCTHOEe NpeasioKeHne cCoCcTouT M3 npeambyrnbl U TekcTa cornawieHnst. CM. CHOcKy 25 B JOKyMeHTe
SCP/20/9 wnu nonHbin TekcT COBMECTHOrO NPeanoXeHus.
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«I'IpO(beCCVIOHa.I'IbHaFI KOHCYInbTaunA» o3Ha4vaeT Cy6'beKTI/IBHbIe nnn aHannTn4yeckmne
B3rnagbl Ui MHEHNUA NOBEpPEHHOIo Mo Bonpocam VIHTeﬂﬂeKTyaJ'IbHOVI cobCTBEHHOCTH
N He JormKHa BKNtoyaTb B cebs NPOCTOE U3NnoxXeHne (baKTOB.

«2. B COOTBETCTBMU C HMKECTEAYIOLMM NMYHKTOM COOGLLEHME, cAenaHHoe ANns Lenmu
W B OTHOLLEHWM MOBEPEHHOTO MO BOMPOCAaM UHTENNeKTyanbHON COGCTBEHHOCTH,
NpeaocTaBnsAoLLEro KNMeHTY NpodeccnoHanbHble KOHCYNbTalum Nno Bonpocam,
NPSIMO MNW HeMocpeACTBEHHO KacaloLLMMCS NpaB MHTENNEKTyarnbHON CO6CTBEHHOCTH,
ABNSAETCA KOHPUAESHUMANbHLIM AN KNMMEeHTa U NOoAMNEeXUT OXpaHe OT PacKpbITUS B
agpec TpeTbuX NL, KpOMe CrydaeB ero 06HapoaoBaHUA C paspeLLeHUst 3Toro
KNnueHTa.

«3. B pasHbix ropucamMkumnsx MoryT npeaycMaTpmBaThCs U MPUMEHSATLCS KOHKPETHbIE
OrpaHMYeHusi, UCKITIOUYEHNS U pasnnymsi B OTHOLLEHUM cdhepbl U CTENEHN BO3AENCTBUS
MONOXEHUs1 MyHKTa 2 NpW YCOBUK, YTO TakMe OrpaHUYeHNst 1 UCKIoYeHusl, Byab To
B3siTble MO OTAENbHOCTY UMK BCE BMECTE, CHUXaT 06 bEKTUBHOE BO34ENCTBME NyHKTA
2 c Hagnexawum y4eTom notTpebHocTn B ob6ecnedeHun nyGrnmnyHbIX U YacTHbIX
MHTEepPecoB, NepeynCrieHHbIX B NpeaMbyre k HacTosiemMy CornalueHunto, noaaepky
KOTOPbIM MPU3BAHO OKa3aTb MOMOXEHWNE MyHKTa 2, U NOTPEBHOCTUN KITMEHTOB B
onpeaeneHHOCTM B BOMpocax NPUMEHEHNsT OXpaHbl».

43. Ewe oanH BO3MOXHbIA MEXaHM3M 3aKMo4YaeTcsl B TOM, YTOObI NMpu3HaBaThb
a[BOKaTCKYH TaWHbl, 0ENCTBYIOLLYIO B APYIMX CTpaHax, Kak YacTb U3bpaHHbIX NPaBoOBbIX
HOpM, 1 obecneunBaTh TaKyto e KOHUAEHUMaNbHOCTb A58 Lenen cyqonponsBoactea B
COOCTBEHHOW CTpaHe, eCcnn Takne CoobLLEHMS CUNTAOTCA KOHUAEHUMANbHbIMU B
3aKOHOOATENbCTBE COOTBETCTBYIOLLEN 3apyOEXHON CTpaHbl (MOAX0A, KOTOPbIN
ucnonb3yetcsi B CoegmHeHHbIx LLTatax AMepukn). B cTpaHax ¢ KOHTUHEHTaNbHOM
npaBoOBOW Tpaguumen BHeCeHNe onpeaeneHHOCTM B BONPOChI MPOdeCCMOHanbHOro
06s3aTenbCTBa COXPaAHEHMS KOHPUAEHUMANBHOCTN Ha YPOBHE HaLMOHANBbHOMO
3aKoHO4ATENbCTBA NO3BONUT 06NErYnTb NPU3HaHNE KOHPUAEHUMANBHOCTU NyTEM
NPUMEHEHUS B ONpeaeneHHon cTeneHn n3bpaHHbIX NPaBOBbIX HOPM (Takon Noaxon
BCTpeyvaeTcs B 3akoHogaTensctee ®paHumm, AnoHun un Lsenuapuu, a Takke B
EBponewckon nateHTHoW koHBeHUMK (ENMK)). C ogHOM CTOPOHbI, NpUMeHeHne n3bpaHHbIX
npaBoOBbIX HOPM He TpebyeT BHeCEHMS U3MEHEHMI B MaTepuaribHble HOPMbl HauMOHarnbHOro
3aKoHOOaTeNbCTBA, PErynmpyoLmne Bonpoc KoHduaeHumnanbsHocTn. C gpyron CTOpOHbI,
Aaxe B criyyae Bblibopa 00Lmx Ansi Bcex NpaBOBbIX HOPM 3TO HE CMOXET B MOSTHON Mepe
nsbexatb NPUHYANTENBHOrO PackpbiTUA KOHMAEHUMANbHbBIX KOHCYNbTaLuA N0 Bonpocam
ncC.

44. Kpowme Toro, MexayHapoaHas Toprosas nanata (MTI1) BbiCTynnna ¢ NpeanoXeHnem o
CO34aHNN MEeXAyHapo4HOM CUCTEMbI, KOTOpas MO3BONUT PAcnpOCTPaHNTbL AeUCTBME
a[BOKaATCKOW TalHbl HA MHOCTPAHHbLIX NATEHTHbLIX MOBEPEHHbIX, HA3HAYEHHbIX
COOTBETCTBYIOLLMMWN OpraHamm 3apybexHbix cTpaH. Takasi cuctema 4acTt BO3MOXHOCTb, MO
MEHbLLEN Mepe B CTpaHax-ydacTHULaX, 6ecnpensaTCTBEHHOrO NPU3HaAHUSA B TPAHCTPAHNYHBIX
YCNOBMAX HAa3HAYeHHbIX MHOCTPAHHbIX NATEHTHbIX NOBEPEHHbIX. Kaxxgan cTpaHa coxpaHuT
3a coboW NpaBoO BLIHOCUTL CAMOCTOATESIBHOE PELLEHME No rpynne (Mnu rpynnam)
npodeccuii, Ha KoTopble OyaeT pacnpoCcTpaHATLCA AEACTBUE 3TON MeXOYHapPOOHOM
cuctembl. Kpome Toro, Hopmbl MaTepuarnbHOro NpaBa B OTHOLLIEHWMW KOHPUOEHLMANBHOCTH
MOTYT B 3HAYMTENbHOWM CTEMNEHW ONPeAensTbCA HaUMOHaNbHbIM 3aKOHO4ATENBCTBOM
KaXkgow CTpaHsbl.

45. B oTcyTCcTBME MEXAyHapO4HOW NpaBoOBOM CUCTEMBI, KOTOpasd obecneunt
ahbdexkTMBHOE NpU3HaHne KoHMUAEHUNaNnbHOCTN KOHCYNbTaumn no Bonpocam NC Ha
rnob6anbHOM ypoOBHeE, CneumnanncTbl-NPakTUKM PacCMOTPENM Psg NPaKTUYECKNX Mep 3alUmThbI,
B YACTHOCTW, COTPYAHMYECTBO C topUcTaMu 1 Boree LWMPOKOE UCMONb30BaHNE YCTHbIX
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coo6LLEHUNIA, BO M3GexaHue NPpUHYAUTENBHOIO PacKpbITUS KOHUAEHLMANbHbIX
KOHCynbTauui no Bonpocam MC Ha HauMoHarbHOM 1 MEXAYHapOAHOM YPOBHSIX.

[KoHew aokymeHTa]



