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OB OB30P OTBETOB HA BOMPOCHMK MO TEME
"N3BATUNA N OTPAHNYEHUA MATEHTHbBIX NMPAB"

LokymeHm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. B xome cBoen cemHaguaTon ceccum, coctosiBliencs B XXeHese 5-9 aekadbpsi 2011 r., MK
nopy4ynn CekpeTtapmaTty nogroToBUTb K CBOEN BOCEMHAALATON CECCMM HOBbIN JOKYMEHT, B
KOTOpOM OyayT npeacTaBneHbl OTBEThI HA BonpocHUK "U3baTusa n orpaHn4eHmst NaTeHTHbIX
npas" (ganee — "BornpocHUK") B nepecMoTpeHHOM dhopmMare, No3BONSoLWEM ny4ylle MNOHATb
mMaTepuan, NPUBECTUN CTaTUCTMYECKME AaHHbIE U CTPYNNUPOBAaTh NPeaCTaBNeHHYIO
MHopmaumio, Hanpumep, Ha 6ase pasgenos BonpocHuka, a Takke onybnukosaTb NONyyYeHHbIE
oTBeTbI Ha anekTpoHHoMm dopyme [MKIT (cMm. nyHKT 25(a) nokymeHTa SCP/17/12).

2.  HacTosawwmin 4OKYMEHT NPMBOAUT CTATUCTMKY NOMyYeHHbIX OTBETOB, U MHGOPMaLUS,
cofepallascs B oTBeTax Ha BonpocHuk, peopraHnsoBaHa B Hem Ha 6a3e pasgenos
BonpocHuka crneayoLmm obpasom:

— Paspgen | Obwwme nonoxeHus

— Pasgen Il: YacTtHoe n/unmn HekoMMepYEeCcKoe NCMofb30BaHNe;

— Pasgen lll: BkcnepmMmeHTanbHOE UCNONb30BaHWE U/UNK HayYHble CCNeaoBaHus;

— Pasgen IV: BbipaboTka NnekapCTBEHHbIX CPEACTB;

— Pasgen V: lNpexpgenonb3oBaHue;

— Pasgen VI: Ncnonb3oBaHne 06BHEKTOB NaTeHTHbIX NPaB Ha MHOCTPAHHLIX CyAax,
camorieTax 1 Ha3eMHbIX TPAHCMOPTHLIX CPeACTBaX;

— Pasgen VII: Oenctsus, Heobxoanmble ANs NONYyYEHUST pa3peLLeHnia
rocyJapCTBEHHbIX OPraHoB;

— Pasgen VIII: VicyuepnaHne naTeHTHLIX Npas,

— Pasgen IX: Bblgaya npuHyguMTenbHOM NULEH3UN N/NNKU UCMONb30BaHWe
rocy4apCTBeHHbIMW OpraHamu;
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— Pasgen X: N3bsaTua n orpaHnyeHuns, cBA3aHHbIE C UCMOSIb30BaHNEM
3anaTeHTOBaHHbIX N3006pEeTEHNIN CENbCKOXO3SIMCTBEHHBIMI MPON3BOANTENAMWN U/UnKn
cenekymoHepamm

— Pasgen Xl: lMpo4yne BonpocChl

3. [JokyMmeHT oTpaxaeT 72 oTBeTa, nony4veHHble 4o 28 mapTa 2012 r. OT crieayoLmnx
"ocypapcTB-4neHOB M NaTeHTHbIX BeAoMCTB: AnbGaHuun, Armkupa, ApmeHun, ABCTpun,
AscTtpanuu, AsepbarigxaHa, bytaHa, bocHun n Nepuerosunbl, Bpasunun, KaHagbl, Yunu,
Kutas, KoHro, Kocta-Pukn, XopsaTtun, Kunpa, Yewwckon Pecnybnuku, Kopewnckon HapogHom
OemokpaTtudeckon Pecnybnuku, Oanuvn, xnbytn, JommnHnkaHckon Pecnybnukn, CanbBagopa,
duHnangun, dpaHumm, MNambun, Mpysuu, Nepmannm, Mpeuunn, MNoHaypaca, MoHkoHra (Kutan),
BeHrpun, MugoHesunn, N3paunga, Utanun, Amankn, AnoHunn, Knpruactana, Jlateuu, JIntesl,
Magarackapa, Maspukns, Mekcnkn, MoHako, Mapokko, Huaepnangos, Hoson 3enaHgumum,
Hopsernn, OmaHa, MNakuctana, dununnuH, Monbww, MopTyranun, Katapa, Pecny6nukun Kopes,
Pecny6bnukn Mongosbl, Poccunckon ®epepaumm, Can-Tome n MNpuHennu, Cepbun, Crnosakuum,
FOAP, UcnaHun, Wpw NaHku, Weeuunn, Weenuapun, Typummn, YkpanHsl, CoeaguHEHHOro
Koponesctea, O6beanHeHHon Pecnybnukn TaHsaHmm, CoegmHeHHbix LLTaToB AMepukuy,
3ambun, 3umbabee n EBpasuiickon nateHTHon opraHm3auun (EAIMO).

4. B HacTosileM JOKYMEHTE He enaeTcs nonbiTka 0606LWNTL OTBETLI — B HEM NULLb
npMBOAUTCA CTaTUCTUYECKas nHdopmauud, AenaeTcs neperpynnmpoBka OTBETOB U AaeTcs
o6wun 0630p cogepkaHusa aeTanbHbIX NepBoHaYanbHblX 0TBETOB. COOTBETCTBEHHO, ANS
NOMy4YeHUs NOSHOM KapTUHbI CUTyauumn B 0611acTy M3bSATUI U3 NATEHTHbIX NpaB U OrpaHNYeHns
TaKoOBbIX CrieayeT 03HaKOMUTLCS C NepBOHaYarnbHbIMU OTBETAMW, HanpaBreHHbIMU
BblLLenepeyvmcrneHHbIMu FocygapcTBamu-ysieHamMn U permoHasnbHbIM NaTEHTHbLIM BEAOMCTBOM.
MonHbIn BapuaHT BonpocHuka, a Takke OTBETOB, NOSy4YEHHbIX OT [[0CyaapCTB-YNeHOB,
nmetoTca Ha Bebcante anekTpoHHoro copyma MKI no cnegytowemy agpecy:
http://www.wipo.int/scp/en/exceptions/. [Ans obnerdeHus gocryna K nHgopmauum,
coaepxalencsa B oTBeTax, BCe OTBETbl NPMBOAATCA Ha Yka3daHHOM BebcanTe B MaTpuyHOM
dopmaTe, Npu 3TOM B K&XXAOM 13 OTBETOB AaHbl MTMNEPCCHINKA K KaXaomy pasgeny.

PA3OEN I: OBLUME MNMOJNTIOXEHUA

5. Pasnen | BonpocHuka cogepxan Bonpocskl, kacawwwmecs: (i) opuanvecknx Kputepues,
NMPUMEHSIBLLUMXCS MPU peLleHnMn Bonpoca O NaTeHTOCNOCOBHOCTH N306peTeHUs (Takmx Kak
HOBMW3Ha, n3obpeTaTenbCKUn YPOBEHb, MPOMbILLMIEHHas NPUMEHUMOCTb U T. A4.); (i) n3batum
Npuv peLleHnmn Bonpoca 0 NaTeHTOCNocoBbHOCTH, U (iii) NCKNIOUYNTENBHBIX NPas,
npegocTaBnseMblX NAaTEHTOM B COOTBETCTBUM C NPUMEHUMbIM 3aKOHOAATENbCTBOM. OTH
BOMNPOCHI UMENN CBOEN Liernbio cOop NCXOAHON MHpopMaLMM No 3akoHoAaTeNbHbIM
KoHUenuuam, NpeaycMOTPeHHbIM MPUMEHUMbIM 3aKOHOA4AaTENbCTBOM, B paMKax KOTOPbIX
NMPUMEHSINUCL N3BATUA U orpaHnyeHns. OTBeTbl Ha BOMPOCHI, coaepxasLluvecs B Pasgene |,
AaroT obLLY0 KapTUHY MCXOAHOMO NaTEeHTHOro 3aKoHOAaTeNbCTBa, YCTaHABNUBAIOLLErO YCIOBUSA
BblJayu NaTeHTOB U NpefocTaBnsemble No HUM npasa. COOTBETCTBEHHO, 3TN OTBETHI cneayeT
paccmaTpuBaThb BO B3aMMOCBA3M C OTBETaMW, CoAepXaummncs B Apyrux pasgenax, no Kaxaomn
CTpaHe B OTAENbHOCTU. M3bATUA N3 NaTEHTHbIX NPaB U UX OrPaHNYeHNs Henb3si NOHATL, ECNN
paccMaTpuBaTtb UX N30NMPOBAHHO OT NPUMEHMMbIX MONOXXEHUN HALMOHaNbHOW/perMoHansHom
npasoBou 6asbl.

6. B uenom B otBeTax Ha BonpocHUK roBOpUTCS, YTO NpeaocTaBnsiemMble naTeHTamm
UCKINIOUYUTENbHbBIE MPaBa MMEIOT CBOEW LieNbio HeaonyLLeHe AeACTBIUI No NPOM3BOACTBY
3anaTeHToOBaHHOW NPOAYKLMM, €€ UCMONb30BaHMI0, NPeaSIoKEHNIO K Npoaaxe, Npoaaxe Unm
BBO3Y B 3TUX LIENsIX TPETbMMU CTOPOHaMu 6e3 cornacusi nateHToobnagartens, a B Tex cny4asix,
Koraa 3anaTeHTOBaHHbIM 0GbEeKTOM SIBMNSAETCS NpoLece — HeaonyLleHne AeACTBUIN Mo
MCMONb30BaHUIO TAKOro NpoLiecca 1 AeNCTBUIA Mo UCNONb30BaHMIO, NPEASIOKEHNIO K Npoaaxe,
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npogaxe unn BBo3y B 3TUX Lernsx NpoayKuuu, Nosly4eHHoW nyTeM HenocpeCTBEHHOIo
NPUMEHEHUS Takoro npouecca TPeTbMMU CTOPOHaMU, HE UMEIOLLIMMU Coracus
nateHToobnagartens Ha Takue OENCTBUS. B HEKOTOPbLIX CTpaHax UCKIYMTENbHbIE NpaBa no
onpeaeneHunio He pacnNpPoCTPaHATCS, HanpuUMep, Ha NpaBo He JoMnycKaTb UCMOMNb30BaHUSA
3anaTeHTOBaHHOro N306peTeHNs B YaCTHbIX, HEKOMMEPYECKNX UITN SKCNEPUMEHTANBHbIX LLEMsX
TPETbUMM CTOPOHaAMM, HE UMEIOLLIMMM COOTBETCTBYIOLLErO pa3peLueHuns (cMm. Pasgens Il w il
HwxKe). B Taknx cny4dasix, B COOTBETCTBUN C NPUMEHMMbIM 3aKOHOAATENLCTBOM, HET
HeobXxoaNMOCTN BBOAUTb OTAENMbHYIO HOPMY, YCTaHaBNNBAIOLLYIO U3bATUSA ANSA YaCcTHOro U/vnum
HEKOMMEPYECKOro UCMOMNb30BaHUS UMN U3BATUS B OTHOLLEHUN UCMNONb30BaHUS B
3KCnepuMeHTanbHbIX Lensx. YTo kacaeTcs TpeboBaHUN B OTHOLLEHMM NATEHTOCMOCOBHOCTH, TO
NPMMEHMMOE 3aKOHOAAaTENbCTBO YCTaHABNUBAET B KayecTBe obLiero npasuna TpeboBaHus
HOBW3HbI, U300pEeTaTENBbCKOro YPOBHS M NPOMbBILLIIEHHOW NPUMEHMMOCTM (MONE3HOCTH), a TakKe
TpeboBaHMe O 4OCTAaTOUYHOCTUN PacKpbITUSA N300peTeHus.

7. MHorve NocyaapcTBa-yneHbl UCKMYatoT U3 Kpyra NaTeHTOCNoCcobHbIX OGBEKTOB BCE MM
HEKOTOpble U3 criedyoLmnX OGBEKTOB UMK HE NMPeaycMaTpUBalOT NaTEHTOCNOCOBHOCTH As
BCEX WIN HEKOTOPbIX U3 CNeayrLWwmnx 06 bEKTOB:

— OTKpbITUSI U Hay4Hble TEOpUH;

— MaremaTuveckne mMeTogbl;

— MPOAYKTbl 3CTETUYECKOro TBOPYECTBA,;

— anropvTMbl, Npasuna n MeToabl BbIMOMTHEHUSA YMCTBEHHbIX, UTPOBbIX UK
KOMMepPYECKMX onepaunn,

—  KOMNbIOTEPHbIE MPOrpPamMmsil;

— npe3eHTaumm MHopmaumu,;

— n3o0bpeTeHns, KoMMepYecKoe UCNoNb30BaHNE KOTOPbIX NoApbIBano Obl
06LLEeCTBEHHbIV NOPAAOK UM 0OLLECTBEHHYHO HPABCTBEHHOCTb;

— pacTeHust UWnnn XNBOTHbIE, UCKMNoYast MMKPOOPraHU3Mbl

— npouecchl, UMIOELLME B OCHOBHOM BMOMNOrMYeCcKnii xapaktep, NpuMeHsaemble A5s
BblpaLLMBaHNSA PaCTEHUIN NN XUBOTHbIX, UCKMNoYasa Hebronormyeckme u
MUKpobronormyeckmne npouecchl;

— copTa pacTeHUn U/UNK XXNBOTHBbIX;

— [uarHocTuyeckue, nevyebHble 1 XMpyprudeckne meTtonbl, NPUMeEHseMbIe NS nevYeHns
noaen Unm XMBOTHbIX.

B Tex cnyyasx, korga KoHKpeTHbIN OBBEKT UCKINIOYEH U3 Kpyra NaTeHTOCNOCOOHbLIX 0OBbEKTOB,
yCTaHaBnMBaTb U3bSATUE, KacaloLeecs TOro e UCKYeHHoro obbekTa, He Tpebyetcs. Tak, B
HEKOTOPbIX CTPaHaXx, MOCKOSbKY PACTEHUS N XXMBOTHbBIE UCKIIOYEHbI U3 Kpyra
NaTeHTOCNOCOBHbIX OOBLEKTOB, 3TU CTPaHbl HE YCTaHaBNMBAKOT U3bATUN N OrPaHNYEeHNIA,
KacaroLLMXCHA UCMONb30BaHUA 3anaTeHTOBAHHbLIX PACTEHUA N XUBOTHbIX
CerbCKOX03ANCTBEHHbIMW NPOU3BOAUTENSAMU U CcenekuuoHepamn. AHanormyHbiM obpasom,
3aKoHOAaTenNbLCTBO CTPaHbl, B KOTOPOW ANArHOCTUYECKNe, neyebHble 1 Xmpypruieckme Metoabl,
NPUMeHseMble MPU NIeYEHUN FIOAEN UMY XXMBOTHbBIX, HE NULLIEHbI MAaTEHTOCNOCOBHOCTH,
npegycMmaTpuBaeT U3bATUS U OrpaHUYEeHNs B OTHOLLEHUW AeATENbHOCTU Bpaven, CBA3aHHOM C
neveHvem rnogen n XMBOTHbIX (CM. Pasgen XI Huxe).

PA3AOEN II: ACMNOJIb3OBAHUE B UHOUBUAOYAIbHbIX W/WITN HEKOMMEPYECKUX
LENAX

Cratuctmka oTBeTOB: OO06Lee yncno oTBETOB 72
MN3baTme Ha OCHOBaHMM 3aKoHa 51
N3baTre Ha OCHOBaHUKU NpeLeeHTHOro npaesa 1
N3bATrne He npeaycMOTpeHo / OTBET He Nosny4veH 17

Heonpep,eneHHoe UM nHoe aHanorn4Hoe n3bdaTne 3
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8. B 51 13 72 oTBETOB yKa3blBarocCb, YTO COOTBETCTBYIOLUME CTPaHbl NpeaycMaTpusaroT
U3bATUA /U OrpaHNYEHNs Ha YacTHOE U/UIM HEKOMMepYecKoe ncnornb3oBaHue. B 17
OTBETax yKkasblBarocb, YTO HaLUMOHarbHOE 3aKOHOAATENbCTBO COOTBETCTBYIOLMX CTPaH He
npegycMaTpuBaeT Takoro u3baTus, unu sonpoc 6uin octasneH 6e3 oteeta. OgHo
"ocygapcTBO-YneH He npedycMaTpuBaeT Takoe UCKITYEeHe B CBOEM 3aKoHoAaTenbCcTBe, HO
WCKNIOYaeT HEKOMMEPYECKYIO OeATENBHOCTb N3 CApepbl MPUHYAUTESTbHOM NaTEHTHOW OXpaHbl Mo
HopmMam cBoero obuiero npasa. Tpu gpyrne [locygapcTBa-yuneHa ykasbiBaloT B JAHHOM
KOHTEKCTE Ha MHble MeXaHN3Mbl, Takne Kak u3batve n3obpeTeHnin n3 oxpaHbl Ans uenen
Hay4HOW N Hay4yHO-MCCrefoBaTeNbCKON AEATENbHOCTU N/MNK Bblaavya NPUHYANTENbHbIX
NULEH3NIN ONA UX HEKOMMEPYECKUX NPUMEHEHWI.

9. locymapcTBa-yneHbl NpegycMaTpyBaloT pasnmnyHble MEeTOAbl 3aKOHOA4ATESbHbIX U3bATUI
N orpaHmyeHui, obecnevmBaroLLMx YacTHOE U/UNM HEKOMMEPYECKOE NCMNONb30BaHNe
n3obpeteHun. B HekoTopbix [OCyaapcTBax-yneHax npegocTaBngemMoe naTeHToOM nNpaBo
onpegensaeTcs, npexae BCero, kKak NpaBo He JonycKaTb UCNONb30BaHWUS 3anaTeHTOBaHHOMO

n300peTeHnsa ApyrMuMmmn nuuammn B KOHKPETHbIX Liensax — Hanpumep, "B KOMMepYeckux Lensx”, "B
NMPOMBbILLSIEHHbBIX UMM KOMMEpPYECKMX Lendax”, "B Npon3BOACTBEHHbIX UITN OeNoBbIX Lensx”, "B
Lensx nssnevyeHms npubsinu nnm npodeccuoHasnbHbIX Lensx”, Ans ncnonb3oBaHng
"M300peTEHNS KOMMEPYECKMM NN NPON3BOACTBEHHbIM 00pa3oM”, Ansa AeAaTenbHOCTH,
OCYLLeCTBNSAeMON "B pamKax CBOero bmusHeca unu ansa ero uenen” unu ons npyuMeHeHus
"3anaTeHTOBAHHOIO N300peTeHMs kak aenoBoro npeanpuatns”. CooTBETCTBEHHO, YaCcTHOE
n/Mnm HeKOMMepUYECKOe UCMOSNb30BaHME UCKNOYaTCA U3 cdrepbl MPUMEHEHNA aHHOMo npasa

no onpepneneHnto.

10. TeM He meHee, BoOnbLWNHCTBO [TOCYAapCTB-4NIEHOB NpeaycMaTpuBaloT NaTeHTHOE Npaeo,
KOTOpOe OXBaTblBaeT BCE BUAbl AEATENbHOCTU, HO NpeaycMaTpmBaeT onpeaeneHHoe N3baTne
13 cdrepbl NaTEHTHOM OXpaHbl — HanpuMmep, AN "4acTHOro UCMNonb30oBaHNA", "4acTHOro U/unu
HEKOMMEePYECKOro Ucnosib3oBaHma", UCNonb3oBaHUA ANA YyOOBNETBOPEHUS "NMUYHbIX
notpebHocTen 6e3 uenu nssnevyeHns NpubbIn™ NN "NUYHOro UCMorb3oBaHnA 6e3 Lenu
n3sreyeHns npnbbinn". HekoTopble U3 3TuX 0CYyAapCTB-YNEHOB HE NPOBOAAT Pas3nMynin Mexay
MCNONb30BaHMEM U3006PETEHMI B NIUYHBIX LENAX U X UCNONb30BaHNEM ONS Lenen
aKkageMmn4ecknx UccnefoBaHun, U yCTaHaBnNuBaroT U3bATUSA ONs AeaTenbHOCTU "B chepe
YaCTHOM XN3HU N eATENbHOCTU, OCYLLIECTBNAEMON B HEKOMMEPYECKUX Liensax, Ans Lenen
NpOBEeOEHNsI IKCMEPUMEHTOB, HaYYHbIX UCCNegoBaHWM Unm obyyeHns", "Mcnonb3oBaHus
n3obpeTeHnsa ons yaoBneTBOPEHUS NNYHbIX, CEMENHbIX, ObITOBbIX MW MHBIX HEKOMMEPYECKNX
HY>XA" UK "ncnonb3oBaHns B cdhepe YacTHOM XMU3HU UK NS akageMUYECKUX NccnegoBaHum u
HEeKOMMepYeCcKuX Lienen, Ang OCyLecTBNEeHUs YNCTO IKCNepPUMEHTalbHbIX HaYYHbIX UK
TEXHONOrM4YeCcKMX nccrnegoBaHum, ucnbiTaHun unu obydexms”. [isa Mocyaapcrea-yuneHa
NPOBOAAT pasnuumMe Mexay maclitabom u Lenbio gesaTenbHOCTH, HO oba 3Tn TocyaapcTea-
YneHa no ovepeam NpeaycMaTpuBaroT U3bATUA A5 060MX 3TUX BUOOB AEATENbHOCTU:
OeATenbHOCTH, OCYLLECTBNSIEMOM "B Chepe YaCTHOM KM3HN N B HEKOMMEPYECKNX MacTabax
nnu uenax" n geaTenbHOCTU, OCYLLLECTBNSEMON "B HEKOMMEPYECKMX MacluTabax u [...]
KOMMepYEeCKon nNo ceBoemMy xapaktepy". [dpyroe 'ocyaapcTBo-yneH pacnpoCcTpaHsaeT nsbsatme
ANS UICNOoNb30BaHMA N3006peTEHUI B NMNYHBIX LiensX Ha npegocTaBneHve Tpebyemon no 3akoHy
WMHopMaLMK — Hanpumep, NpegycMmaTpmuBas n3bAaTne Ang AeaTenbHOCTU, OCyLLeCcTBNgeMon "B
HEeKOMMepYeckmx MmacliTabax u TOnbKo AN Lenen, B pa3syMHON CTEMEHN KacatoLMXCs
nony4yeHus, NOArOTOBKN U NPeAoCTaBneHnsa nHgopmaunm, Tpedyemon nobbim
3aKkoHOOaTenbCTBOM".

11. HekoTopble MocynapcTBa-yneHbl NpegycMaTpuBatoT Takoe U3bATME AN UCNOSb30BaHMWS
B JINYHBIX N HEKOMMEPYECKMX LIENSIX TOMbKO NPU YCIOBUM, YTO TaKoe UCMONb30BaHWE He
SIBNSIETCA HapyLUeHWEM MnpaB naTeHToobnagartenen, TakuM Kak "HeonpaBaaHHbIN yliep6”,

non

"ypesMepHbIl yLLepb 3aKOHHBLIM MHTepecaM naTeHToobnagaTens”, "HapylweHue

9KOHOMUYECKNX NHTEepecoB nateHtoobnagarens", "3Ha4nTeNbHO HapyuwleHne 3KOHOMUNYECKNX
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WHTepecoB naTeHToobnagarens”, He "NPOTUBOPEYNT B HEOBOCHOBAHHOWM CTEMNEHU
HOPManbHOMY UCMOMb30BAHMNIO 3aNaTEHTOBAHHOMO U3006pEeTEHUS U He ABNSEeTCA
HEe0BOCHOBAHHbLIM HapyLLUEHMEM 3aKOHHbIX MHTEPECOB NaTeHToobnagarens, ¢ y4eTom
3aKOHHbIX UHTEpecoB TpeTbUx CTOPOH". Kpome Toro, ogHo 'ocyaapcTBo-yreH oTMevaro, 4Yto
YacTHOE WU/Unn HEKOMMEPYECKOE UCMONb30BaHME criegyeT NOHUMAaTb B LUMPOKOM cMbicre. B
ogHom NocyaapcTBe-yneHe nsbaTue Ans UCNoNb30BaHUS B NIMYHBIX U HEKOMMEPYECKUX LIENAX
NPUMEHSETCS TONbKO K "NaTeHTaMm, BblAaHHbIM B OTHOLUEHMM PaCTEHUA N COPTOB pacTEHNR".
OpHo NocygapcTBO-YnieH ykasarno, Y4TO U3bATME He NPeayCMOTPEHO 3aKOHOAATENbCTBOM, HO
npegycMoTpeHo HopMamm obLLEero npasa B Ka4eCTBE "CChISTKM HA HEKOMMEPYECKUI XapakTep
ncnons3oBaHua”. OgHako 6omnbLWMHCTBO [TOCyaapCTB-YNEHOB He CCbiNanuchb Ha npeueaeHTHoe
npaso.

12. OuyeHb HemHorve ["locyaapcTBa-yreHbl NpuBoANNY nHdopmauuio o6 onpegeneHun
TepMUHa "HekoMMepyeckasa OeAaTeNbHOCTL" B UX topucavkumm. HekoTtopble n3 atux locygapcrs-
YNIEHOB ONpPeaensT KOMMEPYECKYO AeATeNbHOCTb B 06wen hopme, B 06bIMHOM 3HaYEHUN
3TOrO BbIpaXXEHWSI U1 B OCHOBHOM B LUMPOKOM CMbICIE, B KOHTEKCTE 3aKoHo4aTenscTea 06
WHTEeNnNeKTyanbHon co6CcTBEHHOCTU. [Jpyrne ncnonb3yoT onpeaeneHnst NOHATUN,
cofepxalimecs B Apyrux 3akoHax, Hanpumep, B rpaKa4aHCKOM U HarnoroBom
3akoHopartenbcTBe. Te [ocyaapcTBa-yneHsbl, B KOTOPbIX onpeaeneHne npegycMoTpeHo,
NCNOMb3YOT MNOHATUS, OTHOCALLMECS K KOMMEPYECKON AEATENbHOCTH, UMEKOLINE B BUAY B
OCHOBHOM [€ATeNbHOCTb, HanpaBIieHHYI0 Ha n3BneveHe Nnpubbinu — Hanpumep,
"9KOHOMUYECKasa OeATENbHOCTb, MMeloLasa onpeaeneHHy NPoaOIKUTENbHOCTb,
ocyLlecTBrsemMas no eaMHoOMy nraHy v gonyckawllas NOBTOpeHne, kotopas — He Byayun
o6sa3aTenbHO NpuobpeTaTenbCKON — CIYXXUT HE TONbKO YA0BNETBOPEHMIO NNYHBIX
notpebHocTen", "KoMMeEpPUECKON OEATENbHOCTLIO HA3blBAETCHA HE3aBMCUMAs OEATENbHOCTD,
oCyLLeCcTBrseMas Ha CBOW CTpax U pUCK, MMetoLLasa CBOEW Lienbio cucteMatuyeckoe
n3snedeHne NpubbINn OT NCNOSMb30BAHNSA NMYLLECTBA, NPOAAXN TOBApPOB, BbINOMHEHUS paboT
WM oKasaHus ycnyr nuuamu, 3apermcTpmpoBaHHbIMU B COOTBETCTBYIOLLIEM KayecTBe B
npegycMOTPEHHOM 3aKOHOM nopsiake”, "nobdas AesaTenbHOCTb, CBA3aHHasA C NaTEHTOM Kak
06BbEKTOM nNpaBa unu n3obpeTeHrneM Kak NnpegMeToM naTeHTa, ocyLecTBnsaemas ero
BnagenbLemM unm nobbiM MHbIM YNOSTHOMOYEHHBIM NIMLOM C LIENbio n3BredYeHns npubbinu', nnu
"ocyLecTBNeHne AesaTenbHOCTM NpodeccnoHanbHbiM obpasom, 6yab TO NOCTOAHHO UMK
perynsipHeiM o6pa3om, ecrniv oHa HarnpasneHa Ha obpasoBaHue nNbor CTOMMOCTU UK UMeeT
Takoe obpasoBaHVe CBOUM pe3ynbTaToM, U OCYLLEeCTBNAETCH He3aBUCMbIM obpasom”. B
ogHom NocyaapcTee-yrieHe TepMUH He onpeadenseTcs, HO NOHUMAaeTCH B LUMPOKOM CMbICIIE Kak
AeATenbHOCTb ANs "uenen NpoMbILLNIEHHOIO NN CebCKOXO3SNCTBEHHOIO NPOM3BOACTBA UMK
Onst KOMMepYecKnx Lenen”, He3aBUCMMO OT TOro, "ABMSAETCS NN OHa NPUObLINBHOW UK HET", K
He3aBUCUMO OT TOro, ABMASIETCS NK "NpeanpuaTne NpubbINbHbIM UK HEMPUGLINBHBLIM". B ABYX
"ocypapcTBax-yneHax npeueneHTHOE NpaBo UCKIoYaeT "aKCcnepuMeHThbl, NPon3BoaUMbIE B
CBSA3K C npoueccyarnbHbiMU AeCTBUAMKU™ 1 "paboTy, BbINONHAEMY0 B nabopaTopusx”, a B
apyrom [FocypapcTtBe-urieHe NoOHATUE KOMMEpPYECKON OeATerNbHOCTM BKNIOYaeT "AedaTenbHOCTb
YHUBEPCUTETOB U rocyaapCTBEHHYIO/ aAMUHUCTPATUBHYIO AedTenbHOCTh". B ogHOM
"ocypapcTBe-yneHe Obifo NPUHATO peLleHne 0 TOM, YTO, B OTCYTCTBUE onpeneneHms, "npu
paspeLleHnn Takoro gena cyq 6yaet pykoBoactBoBaTbes nonoxeHnammu Cornawenns TPUTMC
1 MNapmkckon KoHBEHUUN 06 OXpaHe MPOMbILLIIEHHON COBCTBEHHOCTI".

13. [Opyrue N'ocygapcTtBa-yneHbl NnpegycMaTpuBatoT onpegeneHne noHATUs
"HEKOMMEPYECKOro UCMNONb30BaHUA" — HAaNPUMEP, Kak "MCrNonb3oBaHWE B NIMYHbIX Lensx 6e3
MOTMBA M3BNEYEeHNSa Npubbinn, Hanpumep, NPUMMeEHeHne N306peTeHnst B JOMALLHMX YCNoBUSX".
OpHo N'ocynapcTBo-ynieH ykasaro, 4To "ecnv matepuan 6yaet 6ecnnaTtHo pacnpoCTpaHATLCS
cpeav noTeHumanbHbIX NoKynaTenen nateHToobnagarens (He roBops yxe 0 ero npeanoxeHum
K npogaxe), Takas AesaTenbHOCTb ByAeT cuntaTtbcs KoMmepyeckon”. icnonb3oBaHme B NINYHbIX
Lenax onpeaensieTca B Apyrom [focygapcTBe-yneHe Kak "ucnonb3oBaHne n3obpeTeHns s
YacTHbIX, CEMENHbIX, ObITOBbIX, U MHbIX HYXA, HE CBSA3aHHbIX C KOMMEPYECKON
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OEeATeNbHOCTbIO, B TEX Cy4Yasix, KOrga Luenblo Takoro UCMosb30BaHUA He SABMSIETCS U3BMeYeHne
npunbbINn unu goxoga'.

14. ToBopsi 0 ApYyrux KpUTEpUSX, onpeaensowmnx cepy NPUMeHeHNst 4aHHOTO U3bATUS,
MOMMUMO YXKe NepeyvncrieHHbIX KpuTepues, ogHo focyapcTBo-4YneH ykasano, 4Tto cdepsl
NPUMEHEHMUS [AaHHOTO U3bSATUSI OrpaHMYeHbl AeATENbHOCTLIO, KOTopas "He HapyluaeT
CYLLECTBEHHbLIM 06pa3oM 3KOHOMMYECKMe UHTepeckl NnaTeHToobnagaTens”. OHo oTMeYaeT, YTo
"nencTBus, ynoMmMHaeMble B HacTosiwen CtaTbe, JoMyckaloTcs Npy YCroBUW, YTO Takme
[AENCTBUS HE HAHOCAT HeonpaBAaHHOro yillepba HopMarnbHOMY UCMONMb30BaHMIO NaTeHTa U He
noapbIBaloT Ype3MepHbIM 06pPa3oM 3aKOHHbIE MHTEPECHI NaTeHToobnaaartens, ¢ y4eToM
3aKOHHbIX MHTEPECOB TPEeTbUX CTOPOH". B naTeHTHOM 3akoHoadaTenbcTBe ogHoro Mocyaapctea-
yrieHa YTOYHsIeTCs, YTo "TpeboBaHMe YacTHOro U/MnM HEKOMMEPYECKOrO MUCMOMb30BaHUSA
[OIMKHO BbIMOMMHATLCA OAHOBPEMEHHO".

15. BOonbLIMHCTBO Lenen rocyaapCTBEHHOWN MNOMUTUKN, KOTOPbIMY NPOAUKTOBAHO NMPUMEHEHNEe
N3bATUSA AN UCMONb30BAHUA N300PETEHNI B NIMYHBLIX 1 HEKOMMEPYECKUX LLeNsX CBA3aHbl C
obecnevyeHnem Hagnexawlero 6anaHca 3akoHHbIX MHTepecoB. MHorve "ocygapcTBa-yneHsbl
nogyepkmBanu Heo6xoanMMoCTb yCTaHOBEHUSA 6anaHca Mexay ncnonb3oBaHMeM N3obpeTeHui
B JIMYHbIX LLENSAX N X KOMMEPYECKUM UCNONb30BaHMEM MYTEM, Hanpumep, yCTaHOBNEHMUS
"GanaHca UHTEPEeCOB MeXAY MCMONb30BaHMEM B NINYHbIX LENSX U KOMMEPYECKUM
ncnonb3oBaHveM" unm “"pasymHoro 6anaHca MHTeEpecoB Mexay npasoobnagatenamm un
obwecTteoMm B LenoM". ipyrue ocyaapcTBa-yuneHbl OTMeYanu, YTo JaHHOE U3bATUE He
3aTparvsBaeT 3KOHOMUYECKMNE MHTepeckl NnaTeHToobnaaatens. lNMpusHaBanock, 4ToO
MCNonb3oBaHMe M306peTEHMIN B NNYHBIX LENSAX, HanpuMep, "He MeLwaeT HopManbHOMY
MCNONb30BaHMID" UNK "He HaHocuT ywepba npaBoobnagartento”. AHanornyHbiM 06pasom, OgHO
"ocygapcTBO-YneH nomnarano, YTo, XoTH Lernb NaTEHTHON OXpaHbl COCTOUT B TOM, YTOObI
"pa3BMBaTb pasfnnyHble OTPacny NPOMbILLIIEHHOCTUN, MPUMEHEHNE N3BATUS B NOSb3Y YaCTHOIro
NN TEOPETUYECKOro NPUMEHEHUS 3anaTeHTOBaAHHOIo n3obpeteHnsa npasomepHo". OaHO
"ocypapcTBO-4neH nonarano, YTo pacnpocTpaHeHe OXpaHbl MATEHTOB HA MHAUBMAYANbHOE
MCcnonb3oBaHMe 3anaTeHTOBaHHbIX N300peTeHnn Ha AOMY, TO €CTb BHE KOMMEPYECKOro
NPUMEHEHUS, ABNAETCHA U3ObITOYHBIM C TOYKN 3PEHUSA pearibHO CyLLECTBYIOLLNX CoLnanbHbIX
YCITOBWN.

16. [pyrue NocygapcTBa-yneHbl 0TMeYanu pasnuyHble acrnekTbl obecneyeHns Takoro
GanaHca cpegm uenen cBoern rocyaapCTBEHHOWN MOMUTUKN — B YaCTHOCTU, COAENCTBUE
Pa3BUTUIO YaCTHOM N akageMU4eCKon OeATeNbHOCTU U TBOPYECTBA, YCTPaHEHUE OrpaHUYeHnI
ONs INYHOIO U CEMENHOMO NUCNONb30BaHNA N306peTeHN, pasBUTUE HAY4YHbIX UCCrea0BaHWI U
obpasoBaHus, a Takke pacnpocTpaHeHne 3HaHui. [lanee oTMevanoch, YTo AaHHOE U3bATue
MMeeT CBOEN Lernbto "ycTpaHeHne 6apbepoB AN TOProsnu, 3alnUTy YNCAO IMYHOrO Unu
CEMENHOro MHAMBMAYANbLHOrO NpaBa Ha UCMNOfb30BaHUE U30OPETEHUN U CTUMYNMPOBaHME
Hay4HbIX uccrneaoBaHun n obpasoBaHmsa”, a Takke "NooLLpeHne YaCTHON UHULMATMBI, Npexae
Bcero B obnactn obpasoBaHusi, B Konnemxax n yHmpepcurteTax”, n ykasbiBanocb, 4To paboTa B
YaCcTHOM UM akagemMmndeckon cepe n HekoMMepUyeckas 4esATENbHOCTb COAENCTBYIOT
BO3HWKHOBEHWIO N300pETEHUN, JONYCKAOLWMX NPOMbILLNIEHHOE npuMeHeHne. OgHo
"ocyoapcTBO-4UneH, roBopsi O Lenv BBeAEeHUS U3bATUS ANs1 UCNOMNb30BaHNsS M306peTeHnn B
FNINYHBIX N HEKOMMEPYECKMX Liensx, ykasano, 4To "naTeHTbl He AOMMKHbI CNOCOBCTBOBATL
BMeLLATENbCTBY B YaCTHYIO XM3Hb Ntogen”. [pyroe 'ocygapcTBO-4reH ykasarno B kadecTse
Takon Lenn "pacnpocTpaHeHne TEXHUYECKUX 3HaHUI B NPON3BOACTBEHHOW U akageMn4eCcKon
cpepe”. OgHo 13 ocyaapCTB-YNEHOB CHMTANO, YTO "YneHbl obLiecTBa 3anHTepecoBaHbl B
obecneyeHnn HeorpaHMYEHHOro JOCTYNa K OXpaHseMbIM pesyrbTaTaM MHTEMNNEKTyanbHON
peatenbHocTn". C ToYkKM 3peHuna gpyroro flocygapcTa-yneHa, "gosmKHO ObiTb BO3MOXHO
OCYLLECTBNATb AEATENBHOCTb B OrpaHn4yeHHOM maclutabe 6e3 nomex, CBA3aHHbIX C Yrpo3om
HapyLLIeHNa NnaTeHTHbIX Npas”.



SCP/18/3
cTp. 7

17. HekoTopble gpyrue locygapcTBa-uneHbl ykasanu, YTo Lenu BBe4eHNA AaHHOIo N3bATus
OOMKHbI COOTBETCTBOBATbL HOPMaM AEWCTBYHOLLEro nnu ByayLero MexayHapo4HOro unm
pervoHanbHoro npaea, Hanpumep, nonoxeHnam Ctatem 30 CornalleHms 0 TOproBbix acnekTax
npaB uHTennekryanbHon cobctBeHHocTn (Cornawenunsa TPUMMC), CtaTtem 27 CornaweHus o
nateHtax Coobuwectsa 1989 r. (He BCTYnuno B cuny) unm nHeiMm Hopmam npaea EC. Kpome
TOro, ogHo focyaapCTBO-YMeH ykasarno, YTo pacnpocTpaHeHne naTeHTHON OXpaHbl Ha
N300peTeHns, NCMNONb3yeMble B JIMYHbBIX 1 HEKOMMEPYECKUX LieNsX, He COOTBETCTBOBAnNO Obl
Lernv naTeHTHOW oXpaHbl Kak BO3HarpaxxaeHus 3a "Bknag B NoBblLLEHNE YPOBHSA TEXHUKN'".
[pyroe NocynapcTBO-4reH ykasano, YTo OHO CTPEMUTCS, B HYaCTHOCTH, "cogencTBoBaThb
pa3BUTUIO HAYYHbIX MCCNELOBaHMIM U NpeaoTBpaLLaTth 3noynoTpebneHe npasamu B crnyvasx
HEeKOMMepYeCcKoro (4acTHOro) UCMorb3oBaHNA".

18. BonbwuHcTBO MOCYaapCTB-YNEeHOB OTMETUNN, YTO NpUMeHMas npaBoBas 6asa,
KacatoLasicsl JaHHOro U3bATUS, CYMTaeTCs 4OCTAaTOMHOMN ANst JOCTMXKEHUS COOTBETCTBYHOLLMX
Llenen unu He OTBETUNM Ha AaHHbIN Bonpoc. B HacTosiLee BpeMsi 3T CTpaHbl He NpeaBuasaT
BHECEHUS KaKMUX-NNGO N3MEHEHUI 1 JOMNONHEHUIA B CBOE 3akoHoAaTenbcTBo. OaHO
ocynapcTBO-UneH OTMETUNO, YTO OHO NMPOBOAUT OLIEHKY NMPUMEHEHUS U3bATUS Ans
NCMNoNb30BaHMs N306PETEHMIN B NINYHBLIX U HEKOMMEPYECKMX Lensix “Ansi OLeHKN ero
LlenecoobpasHOCTM B cBeTe 3aaa4v hopMnpoBaHms cbanaHcMpoBaHHOW NaTEHTHON CUCTEMBI".
Opyroe ocyaapcTBo-4neH OTMETUINO, YTO 3aKOHOAATeNbHO NpaBoBasi 6asa "Morna 6bl ObiTh
nepecMmoTpeHa" B byayLLeMm, HO cHMTarno ee 4OCTaTOYHOW B AaHHbI MOMEHT. OgHO
locygapcTBO-UneH ykasaro, YTo, NOCKOSbKY He CYLLeCTBYET “"HUKaKMX onpeaeneHunin, SicHo
yKasblBaloLLMX chepy NPUMEHEHUS U CoAEpPXKaHNE AAHHOMO U3bATUS, ObINo Gbl
LlenecoobpasHbiM BHECTM M3MEHEHWS B AEVCTBYHIOLLYIO NpaBoByto 6a3sy". B gpyrom
ocynapcTBe-yneHe HUKakvMe UccrnegoBaHus He NPOBOAMIUCE, HO Obino BbiCKa3aHO MHEHWE O
TOM, YTO, "BEPOSITHO, B CBSI3U C CYLLECTBYIOLLNM YPOBHEM Hay4YHO-UCCrea0BaTeNbCKOW
AEeATENbHOCTM B CTPaHe U3bsATUE He Obino onpoboBaHO Ha NpakTuKe".

19. MHorue cTpaHbl ykasanu, YTo He BCTpeYanu HUKakmx 3aTpyaHEHU B NpakTU4eCcKom
peanusaumm n3bvatusa. FoBopst 0 Takux 3aTpyaHeHuaxX, ogHo focyaapCTBO-UNeH cocnanock Ha
npeueneHTHoe NpaBo N 3aTPyaHEHUS B BbIABNEHUN YAaCTHOMO UM KOMMEPYECKOro
NCNONb30BaHNs M306PETEHUIN B CUTYyaLMSAX AEATENbHOCTU "OBONHOrO Ha3HayeHuns". B Takmx
cnyyasx, ecnu ogHa 13 Lenen Takon AesaTenbHOCTU SBASEeTCH "KOMMEPYECKON MO CBOEMY
Xapaktepy", cCbifika Ha UCMONb30BaHME M300PETEHUS B NIUYHBIX LESNSX OKa3bliBaeTCA
HENPUMEHUMON.

PA3AOEN llI: SKCNEPUMEHTAJIbHOE UCIMNOJIb3OBAHUE UW/WITN HAYYHbIE
NCCNEAOOBAHUA

Crtatuctuka oTBeTOB: OO0Lee yncno oTBETOB 72
MN3baTMe Ha OCHOBaHMM 3aKoHa 61
N3baTre Ha OCHOBaHUKU NpeLeeHTHOro npaea 2
N3bATrne He npeaycMOTpeHo / OTBET He Nosny4veH 9

20. B 61 13 72 oTBETOB OTMEYAroCh, YTO NPUMEHMMOE 3aKOHOAATENLCTBO NpeaycmaTpusaeT
N3BbATUSA N OrPaHNYEHUS, CBA3aHHbIE C MCMOSTb30BaHNEM N30OPETEHNI B SKCNEPUMEHTASBbHbBIX
n/vnn Hay4yHo-uccnegoBaTtenbCcknx uensax. B 9 cnyyasx 6bino ykasaHo, 4TO Takoe n3bAaTne He
NpeaycMOTPEHO B HaLMOHaNbHOM 3akoHoAaTeNbCTBE COOTBETCTBYIOLLEN CTPaHbI, UNn He Bbino
[aHo Hukakoro oteeTa. [1Be ['ocygapcTBa-yneHa He npeaycmaTpmBaloT Takoro U3bATus B
CBOEM 3aKOHO4aTeNbCTBE, HO UCKMOYAKT NCNONb3oBaHME n3obpeTeHnn B
3KCNepUMEHTAanNbHbIX W/ Hay4YHO-UCCNeL0BaTENbCKUX LLEeNAX U3 NaTeHTHON MOHOMNOSMM Ha
OCHOBaHWY HopM obLLero npasa.
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21. B 6onbwuHcTBe NOCyaapCTB-YNEeHOB NpeaocTaBnseMoe NnaTeHTOM NpaBo OXpaHbl He
pacnpocTpaHaeTcsd Ha, Hanpumep, Ha AeATEeNbHOCTb, OCYLLECTBNAEMYIO B
"9KCNepUMEHTAaNbHbIX UM HAY4YHO-UCCNegoBaTENbCKNX Lenax”, OencTBus, "coBepluaemble
TOJbKO B LENSIX NPOBEAEHMUST 9KCMIEPUMEHTOB, KacarwLlmuxcs obbekTa n3obpeTteHus”,
0eATenbHOCTb, COBEPLUAEMYIO "TONbKO B 3KCNEepUMEHTanbHbIX Lensx”, 4encTeus
"coBepLlaeMble B 9KCMEPUMEHTAarbHbIX LieSIX B XO4e HayYHbIX 1 TEXHUYECKUX UCCreaoBaHnn',
NN JeATeNbHOCTb, HaNpPaBIEHHYI0 Ha "Co34aHMe U UCNOoNb30BaHNe U306peTEHNI B YACTO
aKcnepuMeHTarnbHbIX LIeNsax UM B UHTepecax Hay4vHblX nccnegosarHuin'. [1sa Nocygapcrea-
yrieHa y)Xke UCKITYalT UCNoNb3oBaHne N3obpeTeHnin B 3KCNepUMEHTanbHbIX LIensax U B Lensax
Hay4HbIX UCccnegoBaHUM U3 cepbl NPUMEHEHMS NPeSOCTaBASEMOro NaTeHTOM Npasa,
npegycMaTpusasi, HanpuMep, 4To "NpuMeHeHne n3obpeTeHnsa nyTem NpoBeaeHs
3KCNEepUMEHTOB, KacarLmnxcsa obbekTa n3obpeTeHuns, octaeTcs BHE chepbl NPUMEHEHMS
npegocTaBnaeMbiX NaTeHToM npas".

22. TocypapcTBa-ureHbl npegycMaTpuBaloT Takme 3akoHoAaTenbHble U3bATUA U
OorpaHuMyeHus NaTeHTHOM MOHOMONUK, JONYyCKatoLWmMe NCNoNb3oBaHME M300peTeHn B
3KCnepuMeHTanbHbIX U/WUMY Hay4YHO-UCCedoBaTENbCKUX LieNsAX, B pasfiMyHbIX hopMax.
HekoTopble MocygapcTBa-yneHbl onpeaeneHHbiM 06pa3om CBA3bIBAOT U3bATUE HAYYHO-
nccnenoBaTenbCKon AeATEeNbHOCTM M3 NAaTEHTHON MOHOMNOSIMM C CaMUM U30BpeTeHNEM,
npegycmaTtpuBas, Hanpumep, u3baTune, CBA3aHHOE C "MCNob3oBaHMEM U306peTeHUs B
JKCMepuMeHTax, KacaloLwmxcst M3obpeTeHns Kak TakoBOro", unu ¢ "npoBegeHnem Hay4vHbIX
nccnefoBaHUN UIMM 3KCNEPUMEHTOB C 3anaTeHTOBaHHbIM MHCTPYMEHTOM (B LleNsax ero
TECTUPOBAHUS, OLLEHKM €ro 3(p(PEKTUBHOCTM C TOUKMN 3PEHUSA UCcnenoBaTeNbCKUX Lienem n
T. 4.)". Apyroe N'ocyaapcTBo-yreH nogyepknsano, Kpome Toro, acnekTt onbITHO-
KOHCTPYKTOPCKOMN AEeATENbHOCTUN B HAYYHbIX UCCrefoBaHUsX, NpeaycMmaTpmueas nsbatue ong
"Hay4Hble uccnegoBaHUs 1 OnNbITHO-KOHCTPYKTOPCKUE paspaboTkun”. Kak n B crniyvyae msbatng
A1 HEKOMMEpPYECKOro Mcnosib3oBaHns, ogHO 'ocyaapcTBo-4neH npegycmaTpmearo, 4To
"oxpaHsieMble npaBa pacrnpoCTPaHATCA TONLKO Ha AeNCTBUS, COBepLUaeMble B
NPOMBILLSIEHHbIX NI KOMMEPYECKNX LieSisiX, U, B HaCTHOCTU, HE pacrpoCTpPaHsaTCa Ha
OEencTBms, coBepLlaeMble UCKMIOYMTENBHO B LENsaX HayYHbIX nccrnegoBaHun'.

23. [Opyrue NocyoapcTBa-yneHsbl ykasblBaloT Cpean U3bATUN NPOBEPKN pe3ynbTaToB
nccnegoBaHUM UK UCMbITaHWK, a Takke UCMNOoNb30BaHNE N306peTEHUN B aAMUHUCTPATUBHbIX
Lensix — HanpuMmep, UCKIYasa U3 NaTeHTHOM OXpaHbl AENCTBUSA, COBepLUAeMble C "B MHTepecax
Hay4HbIX UCCNefOBaHUN, SKCNepUMEeHTarnbHbIX UCCNeSOBaHUN U NOATBEPXKOEHUS UX
pesynbTaToB", AeATENbHOCTH, "COBEPLUAEMON B 3KCNEPUMEHTAarbHbIX LLensx, BKNovas
3KCMEepPUMEHTBI N UCTbITaHUS, NpegyCMOTPEHHbIE cneLmansHLIMY NpaBunaMmmn 4o Havana
npoaax fNekapCcTBEHHOro cpeacTea’’, Unn "AencTBuin, CoBepLlaeMblX B SKCNepUMeEHTaNbHbIX
Lensax n kacawwmxcst 06bekTa n3obpeTeHus, BKNOYas aKCNepPUMEHTbI U UCTIbITAHUS,
Heobxoanmble NS NONyYeHUs paspeLlleHnin Ha npodaxy”. [dpyrum Kputepuem npu
NCKITIOMEHUN HayYHO-UCCrneaoBaTenbCKoN AeATENbHOCTU U3 NaTEHTHOM OXpaHbl BO MHOMMX
"ocypapcTBax-yneHax ABNAETCA To, YTO Takas OeATeNbHOCTb COBEPLUAETCA UCKITIOUYUTESTbHO B
3KCNepuMeEHTanbHbIX LLeNsax — Npu 9ToM TKas AeATeNbHOCTb XapaKkTepuayeTcs Kak
ocyulecTensiemast "MCKNIoYMUTENBHO AN UCNbITAHUA UKW B 3KCNEPUMEHTarnbHbIX Lensax”,
"cnyxaluas UCKNIYMUTENBbHO LIeNnsiM UCCcnegoBaHms 3anaTeHTOBaHHOro 06beKTa, BKIIoYas
NpoayKLUM1IO, MPOM3BOAMMYIO B pesyrbTaTe HenocpeaCTBEHHOro NPUMEHEHMS
3anaTeHToBaHHOro npotecca"” unu "ocyllecTendemMas UCKITIOYNTENBHO B LieNsAX Hay4YHbIX
MCCNeaoBaHUA N AKCNEPUMEHTOB, KacaloLLMXCA 3anaTeHTOBaHHOro n3obpeteHms”.

24. HekoTopble ocygapcTBa-yneHbl Takke BKNIOYAOT B chepy U3bATUS, NPeayCcMOTPEHHOIO
B MOSb3Yy Hay4HbIX UCCNegoBaHUN, akageMmnyeckyto obpasoBaTenbHy OeATeNbHOCTb —
Hanpumep, AeATerNbHOCTb, OCYLLECTBAEMYIO "ONA NPOoBeSeHNA 9KCNEPUMEHTOB, Hay4YHbIX
nccnegoBaHUn unu ansa uenen obyveHms", "obpasoBaHnd, Hay4HbIX MCCReqOBaHNIA,
3KCNepUMEHTOB UK aHanuaa", "ons uenen noncka n 9KCNEPMMEHTOB B MHTEPECax OLEHKN,

aHanuaa unun oby4veHuns", Unm "4NCTOo IKCNEPUMEHTANbHbBIX HaYYHbIX UMM TEXHONOMMYECKMX
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nccrnenoBaHuii, UCnbiTaHWi unn obpasoBanma”. OgHo MocyaapcTBO-YNeH OTMETUIIO MOMEHT
YyCOBEPLLUEHCTBOBAHMSA N300pETEHUI NYTEM UCKIMIOYEHUSA N3 NAaTEHTHON MOHOMONNUK
"aKCnepuMeHTanbHON AeATENbHOCTN, CBSI3AHHOW C N300peTeHNeM, Lienblo KOTOPON ABnsieTcs
yCOBEpPLUEHCTBOBaHME M306peTeHnsa nnu paspaboTka apyroro naobpeteHuns”.

25. Hekotopble NocygapcTBa-yneHbl ycTaHaBnueatoT TpeboBaHne 0 ToMm, YToObl U3bAaTUE
Hay4HbIX UCCnefoBaHUN U3 NAaTEHTHOW MOHOMOSIMU HE HapyLLaro 3aKOHHbIE NHTEPECHI
nateHToobnagarens — HanpuMmep, He "MeLuano HeonpaBgaHHbIM 06pa3omM HoOpManbHOMY
MCNONb30BaHMWIO NAaTeHTa UMW He HapyLano Ype3mepHbiM 06pa3oM 3aKOHHbIE NHTEPECHI
nateHToobnagarens unu nuueH3naTa nsobpeTeHus, B TOM Mepe, B KaKOW OHO He HapyliaeT
00bIYHbIE MHTEPECHI NaTeHToobnaaaTens" unu orpaHMYMBas UCKNYeHne opMynmnpoBKon "B
TON Mepe, B KaKOW OHO He HapyllaeT obbl4Hble MHTEpechl NnaTeHToobnagarens".

26. OpgHo NocypapcTBO-UneH ykasano, Y4To npeueneHTHOe NpaBo AEMOHCTPUPYET "Hannume
npu3HaBaemoro cygamm nsbAaTng B Norb3y Hay4yHO-UccnegoBaTenbCKon OeAaTerIbHOCTU, OAHaKo
HUKakme cynebHble npeleaeHTbl noka He 0603Ha4YMNKn onpeneneHHbIM obpasom cdepy
NPUMEHEHUS aHHOro u3bATng". TeM He MeHee, No-BuauMomMmy, "hakTopom, onpeaensowmm
HapyLlaeT N1 UCNonb30oBaHMe 3anaTeHTOBaHHOro M306peTeHns B Hay4YHO-UCCNeaoBaTeNbCKNX
UI 3KCNepuMeHTarbHbIX Liensax YCNoBusA naTteHTa, ABrsaeTcsd KoHevHas LUenb Hay4vHbIX
nccnegosaHun”. CornacHo oTBeTy, XOTHA "HEKOMMEpPYECKMEe HayYHble UCCneaoBaHNs He
HapyLwwanu 6bl ycnoBuin" naTeHTOB, NpeLeAeHTHOE NPaBo He NO3BONSET NPOBECTUN ACHYIO
rpaHuuy mMexay "KoMmepyecknmun' 1 "HeKOMMepPYECKUMN™ HayYHbIMU UCCIESOBaHUSAMM.
[Opyroe NocynapcTBO-4neH npegycMmaTpuBaeT Takoe U3bATue B NpeLefeHTHOM npase, HO
orpaHMyYMBaEeT ero AONOMHUTENbHO, YCTaHaBNuBas, 4to "noboe ncnonb3oBaHme n3obpeteHuns
C ManenwmmMm KOMMepYeCKMM MOTUBOM UIN B COMETAHUN C 3aKOHHOW KOMMEpPYEeCKoN
0eATernbHOCTLIO NpegnonaraeMoro HapyLmTens UCKNIYaeT CCbISIKY Ha UCMOoNb3oBaHue
N300peTeHNs B SKCNepuUMeHTarnbHbIX Lensax".

27. 70 KacaeTcs xapakTepa OpraHm3aLmu, OCyLLECTBISIOWEN Hay4YHble UCCNnegoBaHus, To
BOOonbLINHCTBO "OCYy4apCTB-YNEHOB YKa3arno, YTO OHU HE YTOYHSAIOT "XapakTep opraHusauum,
NpoBOAgdLLEN 3KCNePUMEHTBI UM Hay4yHble uccnegosaHusa”. [ea MocygapcTBa-yuneHa
OOTOMHSAT MpU 3TOM, YTO "OTNIMYMUTENBHBIM MPU3HAKOM SBMAETCH caMa OeATENbHOCTbL" N YTO
N3bATME "NPUMEHSIETCH KO BCEM 3KCMEPMMEHTaM, KacarwmmMmcsa obbekTa 3anaTeHTOBaHHOIroO
n3obpeTeHns, He3aBMCUMO OT Liefn IKCNEPMMEHTA N NPOBOASILLErO ero LM nnm
opraHmnsauuun”. [Opyroe ocygapcTtBo-yneH gobasnseT, 4To "ecnu opraHn3auus, BegyLias
NPOW3BOACTBEHHYIO U KOMMEPYECKYHO AeATENbHOCTb, NNLLL UccreayeT camy 3anaTeHTOBaHHYO
TEXHONOMNIO U SKCNEPUMEHTUPYET C HEN, JAHHOE N3BbATUE MOXET NPUMEHATHLCSH, N Takne
OEeNCTBMA He CYUMTAaKOTCA HapyLualowmMMn yecnoBug nateHta. Ho ecnu Takas opraHusaums
NPUMEHSET 3anaTeHTOBaHHYO TEXHOMOIMIO B ApYrMxX nccneoBaTesibCKUX NpoekTax, AaHHoe
N3bATME HaA HEE HE PacnpPOCTPAHAETCH, U Takasl AesaATeNnbHOCTb OyaeT HapyLwaTb YCrnoBusS
nateHTa". OgHo [focyaapCTBO-YrEH YTOYHUIO, YTO €ANHCTBEHHOE onpeaeneHHoe o603HaYeHne
Xapaktepa opraHMsaunm B HOpMe 3aKoHa 3By4ario Kak "akagemudeckne nccnegosanuns”. Tem
He MeHee, HECMOTPSA Ha Takoe OTCYTCTBUE OTNIMYUTENBHOrO NpmusHaka, ogHo focygapCTBO-4UneH
nogvepkMBarno, 4To "rocyaapcreo 6yaeTt hakTuyieckn NpoBepsiTb U KOHTPONMPOBaTh
opraHuzaumio”. B aByx ocygapcTBax-uneHax n3batue B nonb3y HayYHbIX MCcnefoBaHUn
NPUMEHSETCSA TONbKO "B "4aCTHOW UK akagemuyeckon” cgepe 1 anga "HeKOMMepPYECKMX
uenen™'. Bonpoc 0 TOM, "SBASIETCA NN KOHKPETHOE UCMOSb30BaHUE aKCnepuMeHTanbHbIM"
pellaeTcsa B 3aBUCMMOCTM OT "XapakTepa Ucrornb3oBaHua ("HekommMmepyeckoe" unum
"KoMMepyeckoe"), ogHaKo Npu 9TOM yKasblBaeTCs, YTO "rpaHuLa Mexay "KoMMepyeckum” n
"HeKOMMepYeckum" ncnonb3oBaHMeM HesicHa". OgHo [focyaapCTBO-YreH ykasano, YTo, XOTS
€ro 3aKoHOOAaTEeNbCTBO HE YTOUYHSAET XapakTepa opraHnsaunin, Ha KOTopble MOXeT
pacnpocTpaHATbLCA JaHHOE U3bATUE, (PaKTUYeCKn OeaTenbHOCTb, coBepLlaemMas B
obpasoBaTerbHbIX Liensax, B OCHOBHOM OCYLLECTBSETCS B rocy4apCTBEHHbIX
obpasoBaTenbHbIX U HAaYYHO-UCCNEeoBaTENIbCKUX MHCTUTYTaX U B HEMHOTMX APYrx
HeKoMMepYecKkux yupexgeHusax. B ogHom NocygapcTee-yneHe "AeaTenbHOCTb, HapyLiatoLlas
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yCroBus naTeHTa, nognagaeT nog U3bsiTe TONbKO B TOM CIyvae, eCnin MOXHO oKa3aTb, YTO
Takue uccrnenoBaHusl 4eNCTBUTENBHO ABMSATCA HAYYHbIMW, UINN YTO Takne HayYHble
nccneaoBaHus He NPOTMBOpPEYaT Lensam [HaumoHanbHOro NaTeHTHoro 3akoHogartenscTeal”. B
Apyrom FocygapctBe-yneHe 13 NpeLeaeHTHOro npaea crieqyeT, YTo "n3bsTne MoXeT
MPUMEHSTLCS K KOMMEPYECKUM opraHu3aumnsm”.

28. B nopasnsoweM 60nbLLMHCTBE rOCYy4apCTB-4YIEHOB NOHATUSA "MCMONb30BaHNE B
aKcnepuMeHTanbHbIX Lenax” n/unm "Mcnonb3oBaHMe B UCCedoBaTeNbCKMxX Lenax” He
onpeaeneHbl 3akoHoM. OgHo NocyagapcTBO-YreH ykasano, YTo "B 4ONOSTHUTENbHON
OOKYMEHTaLMn napnamMmeHTCKOM KOMUCCUM MOSICHAETCS, YTO UCCNEeLOBaHUS BKMOYAOT Hay4YHble
uccrnegoBaHus, B TOM YUcre nccnegoBaHns, NpoBogMMble KOMMeEPYECKUMU NpeanpuaTuamm
unu B ux nHtepecax". [ipyroe MocygapcrTBo-yneH otMmedaeT, vto "cyq dyoet
pykoBogcTBoBaTtbcs nonoxeHnamu Cornawenuns TPUMC n MNapwxckon koHBeHUUKN 06 oxpaHe
NPOMbILLNEHHON cOBCTBEHHOCTN". [pMEHMOe 3akoHOAaTeNbLCTBO 0AHOro Focynapcrtea-
yneHa onpegenseT "aKcnepuMeHTanbHble N ONbITHO-KOHCTPYKTOPCKME paboThbl” Kak
"0esATenbHOCTb, OCHOBAHHYIO Ha 3HaHUSX, MPUOBPETEHHbIX B pe3ynbTaTe NPOBeLEHNST HAYYHbIX
nccnefoBaHUM UIMK MOMYYEeHHbIX U3 MPaKTUYECKOro onbITa, U UMEIOLLYIO CBOEN Lienbto
COXpaHEeHWe XU3HM 1 300pOoBbA Noaen, paspaboTKy HOBbIX MaTepuanos, NMPOAYKUMK,
npoLeccoB, YCTPONCTB, YCIyr, CUCTEM UMM METOA0B U UX AarnbHenwee passutme”. XoTs
OaHHbIN 3aKOH HE COOEPXMUT IOPUANYECKOrO onpeaeneHnsa NoHATMA "Hay4YHOro aKkcnepmMmMmeHTa',
JaHHoe ['ocyaapcTBO-YreH MOSACHUIO, YTO Hay4YHbIN SKCMNEPUMEHT O3Ha4YaeT "MeTo No3HaHWU4,
KOTOPbIA MOXET CNocobCTBOBaTbL MCCNEAOBaHUIO peanbHbIX ABIIEHUI B KOHTPONMPYEMbIX U
ynpaensiemblx ycnosuax". OHO yKka3blBaeT, KPOME TOro, YTO "pasnuune mexagy Hay4yHbiMu
nccnefoBaHUAMM U SKCNepUMEHTarNbHON OeATENbHOCTLIO COCTOUT B TOM, YTO Npu
OCYLLLECTBIIEHUN HAY4YHbIX NCCNEAOBaHN N3y4yaeTca caMm OObEKT B YncTom Buae (6e3 Kkakmx-
Nn6B0o SONOMHUTENBHBIX BUSIHWUA Ha HErO), B TO BPEMS KaK NpW OCYLLLECTBNEHUN
3KCNepuMeHTanbHON OEeATENBbHOCTM U3yYaeMbli OObEKT NOMELLAeTCs B onpeaeneHHble
yCroBusi, TO €CTb NOABEpPraeTcs onpeaeneHHoMy BO30encTano BHeLWHuX cun”. OgHo
"ocyaapCTBO-UNEH NOSICHAET, YTO NO4 U3bsATME NOANaZatoT "NccnenoBaHns U UCNbITaHWS,
NPOBOANMbIE C LIENbIO MOMYyYEHUsT paspeLleHnin Ha NPOoSaXy HeNaTEeHTOBaHHbIX flekapcT, Oyab
To B [OCygapcTBe-yneHe unu 3a rpaHuuen”, a Takke encTems, Heobxogumsle ans
BbINOSHEHME "NOCNeayLNX NpakTU4eckmx TpeboBaHmm, BKOYasa NOArOTOBKY, NONyYeHME U
NCNOMb30BaHME aKTMBHOMO BELLECTBA 4S9 YKa3aHHbIX Lenen".

29. OgpHo N'ocypapCTBO-4reH OTMETUIO, YTO, COrNacHo "OpMeHTUpYoLWEeMy npeLeaeHTHOMY
npasy", "MCNbITaHWs, NPOBOAUMbBIE ANSA OTKPbITUS YEero-To, YTO HE U3BECTHO, ANSA NPOBEPKU
KaKOM-TO rMnoTesbl UNn Ans BbIACHEHUS TOro, 6yaeT nun 4YTo-To, YTO 3aBefoMO paboTaeT npu
KOHKPETHbIX YCNOBUSX, paboTaTbk NPU MHbIX YCNOBKSAX, MOTYT C AOCTaTOYHOW YO6eanTenbHOCTbIO
cunTaTtbCs akcnepumeHTamun". Tem He MeHee, NcnbITaHus, MPOBOAMMbIE ANS TOro, YTOoObI
JokasaTb TpPeTben CTOPOHE, YTO NPOoAYKT paboTaeT, unm 4Tobbl cobpaTh NHOPMaLMIO,
yCTpanBaloLLYytO TPETbIO CTOPOHY, HE AOMKHbI CYNTATLCA AENCTBUSIMU, COBEPLLUAEMbIMU "B
aKcnepuMeHTanbHbIX Lenax”. B Tex cnyyasax, korga "sanateHToBaHHOe hapMaKorormyecku
aKTUBHOE BELLECTBO MPUMEHSIETCH B KITMHUYECKMX UCTBbITaHUSX, UMEHOLLMX CBOEN LIENbIo
onpegeneHne NpUrogHoOCTU 1, B COOTBETCTBYHOLLMX Criydasix, popmbl MPpUMEHEHUS!, aKTUBHOIO
BELLlECTBA A1 NIEYEHUS NNn obrner4yeHnst Te4eHns HEKOTOPbIX UHbIX ©bone3Hen nogen”, aTo
CUMTaEeTCa NpaBoOMEpPHbIM OENCTBMEM, COBEPLLAEMbBIM B 3KCNEPUMEHTarbHbIX Lensax. OgHako
npyv paccMOTPEHUN Opyroro gena cyg "cyen, 4To NpUMEHeHne JaHHOro NpUHUMNa SOMKHO
OrpaHNYMBaTbLCA BHELUHMM NpeaenomM”, n npuen K BbIBOAY, YTO ero NpUMeHeHne 4OMKHO
BKIOYaTb BbIICHEHME BOMpPOCca O TOM, ObINIO NI HENOCPEACTBEHHOW LIENbI0 onepauun
nssneyveHne goxopa. KoHKpeTHbIe KINMHUYECKNE UCNbITaHNA He Bblnn NpusHaHbl
nognagarowmnmMmm nog nsbatume [...], NOCKOSbKY 04HOM U3 Lienen ncnbitaHui obino
HenocpeaCTBEHHOE NnosydeHne 4oxoaa B 3HaumTenbsHoM obbeme". OTcioga BblTEKAET, YTO Npwm
peLLueHnn BONpoca 0 NPUMEHNMOCTU N3BbATUS OOMKHbI YUUThIBATLCA KOMMepYeckune dakTopbl'.
Mpn paccmoTpeHun gpyroro gena cyq npusHarn, Yto "3KCnepuMeHTbl, NPOBOANMbIE B CBA3U C
cyaebHbIM npoLeccom, NOAMNeXaT UCKITYEHMIO [...], eCnn oHM kacatoTca obbekTa
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n3obpeTteHus, kak oH POPMYNMPyeTCs B MyHKTaxX oOpMynbl M306peTeHns Toro naTeHTa, o
BO3MOXXHOM HapyLLUEHUN KOTOPOro MAET Peyb, B CMbICHE HaNn4msi peanbHON 1 NPSIMOM CBS3MU C
HUM". B gpyrom focygapcTBe-yneHe cornacHo ero npeLeeHTHOMY nNpaBy NPU3HAETCs, YTO
ecnu "gencrane cnocobCcTByeT 3aKOHHOM KOMMEPYECKON AeATENbHOCTM NpeanonaraemMoro
HapyLUIMTEenNs, a He NPOCTO UMEET LieNnbto passrevyeHmne, yaoBneTBOpeHe nNpasgHoro
nobonbITCTBa NNK YNCTO PUNOCOCKOE N3yveHne BonNpoca, Takoe ENCTBME He
onpaBblBaeTCs O4eHb Y3KOW U CTPOro orpaHUYeHHON No CBoeMy AEeNCTBUIO CChINKOW Ha
MCnonb30oBaHNe N306peTeHns B AKCNepMMeHTarbHbIX Lensx. Kpome Toro, KoOMmepyeckun nnm
HEKOMMEpPYECKMI CTaTyC Nonb3oBaTens He ABnseTcda onpeaensiowmnm daktopom”.

30. Yro kacaetcsa onpegeneHnsa obbema n3bAaTUS, TO B HEKOTOPbIX [ocygapcTBax-yneHax
Npu3HaloTCA BCe Lenu, nepevmcrnieHHsle B BonpocHuke, Takue kak onpeaeneHve metoaa
paboTbl 3anaTeHTOBaHHOro n3obpeTeHns, onpeaeneHve cdepbl MPUMEHUMOCTH
3anaTeHTOBaHHOro n3obpeTeHus, onpeaeneHve NpaBoOMepPHOCTU NYHKTOB (hOPMYyrbl
n3obpeTeHus, AeNCTBUSA, HanpaBeHHbIe Ha YCOBEPLLUEHCTBOBaHNE 3anaTeHTOBaHHOIO
n3obpeteHuns n nsobpetarensckas AeATENbHOCTb, UCMNOMb3YIOLLLAA 3anaTteHToBaHHOe
n3obpeTeHne B Ka4ecTBe UCXOAHOro NyHkTa. MHorve NocygapcTBa-yneHbl ynoMuHanm nuilb
HeKoTopble 13 3Tux Leren. Hekotopble 'ocyaapcTea-yneHbl yka3biBanu UHbIE LEernu, TakMe Kak
"akagemunyeckasa nnm obpasoBateribHas 4eATeNnbHOCTL" UK "yCoBEpLLIEHCTBOBaHUE
3anaTeHToOBaHHOro unu paspaboTka HoBoro n3obpetenus”. B apyrom [locygapcree-yneHe "nog
n3bATME noanagaroT niobble aKCnepuMeHTarnbHble Lenu, B YaCTHOCTU, UCTbITaHWS,
HeobxoauMble A58 NONyYeHUs pa3peLleHns Ha Npogaxy NpoaykTa, CoCTaBnAoLWero o6bLeKT
n30bpeTeHnsa Unu NPoAyKTa, NoNny4eHHOro NpUMEeHeHneM npoLecca, CocTaBnsoLero oobekT
n3obpeteHusa”. OgHo NocygapcTBO-YNeH OTMETUIO, YTO HU OOUH U3 OBYX KPUTEPUEB He
npuMmeHuM. HakoHel, ogHo ['ocynapcTBO-UNeH 3asBUIIO O XXeraHUn OXBaTuTb "Lenuv
HEKOMMepYeCKOM aKCnepuMeHTanbLHoM AeaTenbHOCTU" "o4eHb LWMPOKUM onpeaeneHvem 6es
Kaknx-nubo orpaHuyeHunin".

31. [lpumMeHUTEeNbHO K BONPOCY O TOM, AOSMKHbI S SKCMEPUMEHTLI NPOBOAUTLCSA B OTHOLLEHUN
U1 Npy NOMOLLM 3anaTeHTOBaAHHOro n3obpeTteHuns, HekoTopble FocygapcTea-yneHobl
NPUMEHSIOT 06a KpUTEpPUS, TO eCTb, "UCCredoBaHNS 3anaTEHTOBAHHOIO n3obpeTeHnsa” n
"McernegoBaHms Npy NOMOLM 3anaTeHTOBAHHOIO M30bpeTteHus”. Hanpumep, ogHo
"ocygapcTBO-4neH OTMETUIO, YTO "UCKNIOYUTENBbHOE NpaBo NaTeHToobnagaTens Ha
npUMeHeHne n3obpeTeHnst He pacnpoCcTpaHaeTCa Ha AeNCTBUSA, CoBepLlaeMble B Liensax
Hay4HbIX UCCNeA0BaHUN N OMbITHO-KOHCTPYKTOPCKNX pa3paboToK U Ha SKCNEPUMEHTHI,
kacarolmecs' ob6bekTa oxpaHsaeMoro u3obpeteHus”. HekoTopble apyrue MocyaapcTea-yneHsi,
4YUCIO KOTOPLIX NPUMEPHO paBHO Yncny [foCcyaapCTB-4YreHoB, NpUMeHABLINX o6a KpuTepus,
NPUMEHAINN U3BATUE B MOMb3Y HayYHbIX CCNeJOBaHNA TOMNBLKO K "Hay4YHbIM UCCnefoBaHUAM B
OTHOLLEHUKN" 3anaTeHTOBaHHOIo n3obpeTteHnsa. Hanpmumep, ogHo locyaapcTBo-yneH, roBops o
CBOEM 3aKkoHoAaTenbCTBe, yKasano, 4YTo "npoBefeHne 3KCNepuMeHTOB B OTHOLLEHUN NPOaYKTa,
B KOTOPOM peanv3oBaHo n3obpeTeHne, BKIoYaeT aAse cutyauuu: (i) cnydaum, Korga
9KCMEPUMEHTbI NPOBOASITCS B OTHOLLUEHMM NPOAYKLNN, B KOTOPOW peanns3oBaHo n3obpeTeHne
[...]; (i) cnyyamn, korga akCnepuMeHTbl NPOBOAATCH HEMNOCPEACTBEHHO B OTHOLLEHMM CaMOro
n3obpeTeHuns, MOCKOSbLKY OHO Takxe nognagaet rnog onpeaeneHve Npoaykra, B KOTOPOM
peanusoBaHa Kaxxgasi U3 XxapakTepucTuk 3anaTteHToBaHHOro nsobpetenuns |...].
CooTBeTcTBYIOLWMM 06pa3oM, NEPBLIN KPUTEPUIA — TO, YTO "Hay4vHblE€ NCCNEeAOBaHNS U/nUnn
SKCMEePUMEHTbI AOMKHbI NPOBOAUTLCA B OTHOLLEHUW 3anaTeHTOBaAHHOIoO n3obpeTeHnsa” — umeet
3HayeHue Ans onpeneneHns cgepbl NPUMEHNMOCTU U3bATUA". HU 0gHO 13 MocyaapCcTB-4neHoB
He NPUMEHSANO KPUTEPU "HaydHble nccrneaoBaHns npu NOMOLLK..." B Ka4ecTBe eMHCTBEHHOrO.

B aToi cTpaHe BbipaxeHue "kacaloLmecs [3anateHToBaHHOro] n3obpetenns", dourypupyrowlee B
€e 3aKoHo4aTenbCTBe, OTHOCUTCH K UCCriefoBaHNAM Kak "B OTHOLWIEHUN", Tak 1 "npu noMmown"
3anaTeHTOBaHHOro n3obpeTteHus. Tem He MeHee, U3 0TBETOB Ha BonpocHMK HesACHO,
WHTEepNpeTUpyeTCcs N AaHHOE BbipaXKeHNe aHanornyHbiM obpasom, Korga OH BCTpevaeTcs B
HaUMOHanbHOM 3aKkoHoAaTenbCcTBEe APYrMx CTpaH.
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Bo mHorux MocyaapcTBax-yuneHax HU O4UH U3 3TUX KPUTEPUEB HE MMEN OMPeaENSIOLLErO
3HaYeHUs1, MOCKOSIbKY, HaNpUMep, 3aKOHOAATENLCTBO "HE COAEPXKUT HUKAKOro TpeboBaHus 06
yyeTe BblLIeyKa3aHHOro KpUTepus Npy onpeaeneHun cepbl NPUMEHUMOCTU U3bSATUS'.

32. bonbwuHcTBO [NOCYygapCTB-4YNEHOB HE Aann HUKakoro oTBeTa Ha BONPOC O 3HaYeHUU
KOMMEPYECKOM UMM HEKOMMEPYECKON LIENN IKCMEPUMEHTOB WM/UMN Hay4HbIX NCCeoBaHMin Npn
onpegeneHnn cgepsl NPUMEHUMOCTUN N3bATUSA. BonbLUMHCTBO [TOCyaapCTB-4SeHOB,
NPeaoCTaBUBLLNX TaKyto MHOPMaLMIO, yKasanu, YTO KOMMepYecKast Liefib 9KCNEPUMEHTOB
n/vnu Hay4HbIX NCCrneaoBaHnn He MMeeT 3HaveHus. B HekoTopbIX [ocygapcTBax-yneHax
N3bATUE KacaeTCs TONbKO AeATENbHOCTN, COBEPLLUAEMON B HEKOMMEpYeCKnx Lensax. OaHo
"ocyoapcTBO-4neH ykasasno, YTo No ero 3aKoHOA4aTeNbCTBY U3bATUE KacaeTCs TONbKO
AedATenbHOCTN, coBepLlaeMorn B KoMmmepyecknx Lensx. OgHo focyaapcTBo-4reH npuserno
CCbIfIKy Ha cBOe npeLefeHTHOe NpaBo, COrnacHO KOTOPOMY U3bATUE KacaeTcs
"aKcnepuMeHTanbHon paboThbl, BbINOMHAEMOW B KOMMEPYECKUX LENsiX, HO He BCEX UCMbITaHWN,
NPOBOAUMbIX B KOMMeEpPYECKMX Lensax”. Tem cambiM U3bATUE HE MPUMEHSETCSH, eCNK
3KCNEepUMEHTbI HanpasneHbl Ha "HENOCPEACTBEHHOE NOMyYeHne oX04a B 3HAYNTESTbHOM
ob6beme". Tem He MeHee, 04HO U3 Tex focyaapCTB-YNeHOB, B KOTOPbIX U3bSATME KacaeTcs
TONbKO AEeATENbHOCTU, COBEPLLUAEMON B HEKOMMEPYECKMX LIeNsiX, A0MycKano n3batme ons
"nccnenoBaHuA 3anaTeHTOBAHHOIO U306peTeHnsa Ang uenemn nuueH3npoBaHns”.

33. BbonblWKWHCTBO U3 Tex locyaapcTB-YreHoB, KOTOPble JOMNYCKAOT U3bATUE TONbLKO ANS
HEKOMMepYeCKon AeATerNbHOCTH, He NpedycMaTpmBatoT onpeaeneHnd, pasnuyatoLlime mexay
KOMMEPYECKUMN N HEKOMMEpYeckuMu Lenamu. OgHo MocyaapcTBo-yneH ykasano, 4Yto
HWKaKOro pasnuyus unu onpegeneHnin NOHATUIA He NpedyCMOTPEHO, N YTO BOMPOC peLlaeTcs "B
3aBMCUMOCTU OT AKOHOMMYECKOW chepbl” 1 "naen o nonyvyaemom goxoae”. CooTBETCTBYHOLLNM
obpasom, "Koraa aKoHOMUYECKOe BO3HarpaxgeHue He MeeT MecTa", OeATeNbHOCTb CYMTaeTCs
coBepLuaroLencs B "Hekommepyeckon ccepe”. HekoTopble NocygapcTBa-yYneHbl Cebinannch Ha
npeueaeHTHOE NpaBo, YKa3biBas, YTo, HaNnpMMep, BONpoCh! “"ckopee Bcero, byayT
paccmaTpuBaTbCA B KaXK4OM KOHKPETHOM criydae oTaensHo". [pyroe MocyaapcTBo-ynieH
OTMETUNO, YTO, "COrnacHoO npeLeaeHTHOMY npaey, 4ONYCTUMbI UCCEA0BaHNS B OTHOLLUEHNUN
3anaTeHTOBaHHOIro N306peTeHns ansa uenen nuueHsnposaHns. Kpome Toro, npaBom Ha
N3bATME UCCreaoBaTenbCKON AeATENbHOCTU N3 OXPaHbl TakKe MOryT Norb30BaTbCH
KoMMepyeckme opraHmsaumun”. B gpyrom focygapcrBe-yneHe aTo NOHATUE onpenensieTcs B
npeueneHTHOM npaee cregyowmm obpasom: "nobdoe ncnonb3oBaHMe M300peTeHNS C
Manenwmm KOMMepyYeCcKMM MOTUBOM WUITU B COMETAHUM C 3aKOHHOM KOMMEPYECKON
0esATenbHOCTLIO npeanoriaraeMoro HapyLUMTensa UCKNYaeT CChINKY Ha UCNOoSib30BaHWe
n3obpeTeHns B akcnepuMeHTanbHbIX Lenax”. OgHo MocygapcTBO-YreH OTMETUIO, YTO
YCIOBUSI NPUMEHEHNS N3BbATUA "A0IMKHbI ONPeAensaTbCA CTPOrMM o6pasom, 1 OHO MOXET
NPUMEHATBLCA TONMbKO K 9KCNEPUMEHTanbHbIM AENCTBUAM, Leflb KOTOPbIX — 0becneynTb y4acTne
B MpOBEpKe TEXHMYECKON LIEHHOCTU N300pETEHNS UM €r0 YCOBEPLLUEHCTBOBAHME B MHTEPECcax
pacLUMpPEHUs 3HaHWI, a HE K AENCTBUSIM, UMEIOLMM KOMMEpPYECcKne MOTUBbI".

34. B 6onblwunHcTBe 'OCYyaapcTB-4NeHOB COOBpaXKeHNst rocy4apCTBEHHON MOMUTUKN,
nexawine B OCHOBE U3bATUSA HAYYHbIX UCCIIeAOBaHWM U3 NAaTEHTHON MOHOMNOMUK — 3TO
CoOencTBMe pasBuTUI0 ccneoBaTeNbCKON OeATeNbHOCTM U Hayku. [logyepknBanncs,
Hanpumep, TakMe MOTUBbI, KaK "CooeNCcTBNE PasBUTUIO HAYYHbIX UCCRegoBaHWMN U

non

3KOHOMUYeCKOMY pa3BuTuIO", "cogencTtane passutmio HAOKP", "cBobona Hay4HbIX
nccnegoBaHUn" n "noowpeHne n3obpeTaTenbCKoi MHUUMATMBLI, COAENCTBUE PA3BUTUIO
o6pas3oBaHusa 1 HayYHbIX UCCre4OBaHWIA B UHTEpecax Bcero Yenoseyvectsa”. OgHo
["ocyaapCTBO-4ieH rOBOPUT O "pasBuUTUM Hay4vHbIX UCCreaoBaHUn Ha 6ase 3anaTeHTOBaHHbIX
n3obpeTeHUn n obecneyeHne ycnosun gnst IKCNEPUMEHTOB B OTHOLLEHUN OO BHEKTOB
3anaTteHToBaHHbIX N306peTeHnin”. Hekotopble MocyaapcTBa-vneHbl oTMeyanu Heo6xoaumMocCTb
obecneyeHuns BbanaHca nyTemMm orpaHMyYeHus "rapaHTMpyemMblX NaTeHTOM NpaB B UHTepecax
pPas3BUTUS HaY4YHbIX UM TEXHUYECKNX UCCeaoBaHui, YTo ByaeT obecneunBaTth HagnexaLumm

GanaHc mexay HUMK". CunTaeTcsl, YTo NaTeHT Bbl4aeTCs B LENAX packpbiTUs M306peTeHus, 1 B
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pamkax aToro 6anaHca "n3bsaTMe, onycKatoLlee NCnosib3oBaHne n3obpeTeHns B
3KCNepuMeHTanbHbIX Liensax no3sondeT Apyrum nuuam nccrnegosartb JaHHOe n3obpeTteHue,
NoNb3ysACb packpbiBaemon Takmum obpasom nHhopmauunen”. Opyroe MocynapcTBo-yneH
NOSICHAET, roBopsA O TakoM 6anaHce, YTo "Hay4Hble U TEXHONOrMYyeckne NMHHOBaLUUn Bcerga
ocCyLecTBrnATCA Ha 6a3e AOCTUIHYTOro YPOBHS TEXHUKU" U, COOTBETCTBEHHO, "ecnu bbl
MCMNOJSib30BaHMe COOTBETCTBYIOLLMX NATEHTOB B UCCNEA0BaTESNIbCKMUX N SKCNEepUMeEHTanbHbIX
Lensax 6b110 BO3MOXHO TOMBKO C NpeABapuUTENbHOrO cornacusa nateHtoobnagarenen, ato
MOrNo 6bl TOPMO3UTb NPOLLECCHI HAYYHbIX UCCNEAO0BAHUIA U OMbITHO-KOHCTPYKTOPCKMX
pa3paboTok N TEM caMbIM CAEPXKUBANO Bbl HAYYHO-TEXHUYECKMIA MPOrpecc, NpoTuBopeya
3aKoHo4aTenbHOW Lenu nateHTHoro npaea”. OTMedanock, KpOMe TOro, YTO U3bATUE B NONb3Y
Hay4HbIX CcneaoBaHUn cnocobCcTByeT "pacnpocTpaHeHnto MHpopmaummn'.

35. [pyrue NocygapcTBa-yneHbl rosopunu ob "yyete nonoxeHun Ctaten 27b CornawleHus o
nateHtax Coobuwectea 1989 r.", 0 "rapmMoHM3aLnmn HauMOHAaIbHOIO NAaTEHTHOrO
3aKoHo4aTenbCTBa C 3aKOHOAATEeNbCTBOM rocygapcTe-yneHoB EBponerickoro Cotosa" nnm
ynomuHanu "Cornawenne TPUMC" nnn HeobxoanmocTb cOBNI0AEHNS UX KOHCTUTYLIMOHHOTO
npaBa. HekoTopble MocygapcTBa-yneHbl ykasbiBanu, YTo U3bATUE B NOMNb3Y HaY4YHbIX
nccnegoBaHUN UMEET CBOEN LIENbIO "MOATBEPXKAEHNE TEXHNYECKOW LLEHHOCTU M300peTeHus,
oLeHKy cdhepbl ero NPMMEHNMOCTM UMK €ro YCOBEPLLEHCTBOBAHME, a He obecneveHne
KOMMep4eckoro adpdpekta npoaykumm unu npouecca”. Opyroe MocynapCTBO-UneH OTMETUIO,
4yTO "3Ta HOpMma Obina HanpaeneHa Ha To, YTOobbl He ONYCTUTL CAEPKUBAHUSA HAYYHbIX
nccnegoBaHUM U TEXHONOMMYECKMX pa3paboTok CooBpaXXeHUsIMU OXpaHbl MATEHTHLIX NpaB”, YTo
npoTnBopeuunno obl ee n3HavansHom uenu. [pyroe FocyaapcTBo-4rieH OTMETUNO, YTO "Moka
nNpoayKums, paspaboTaHHasi Ha OCHOBE pPe3yrnbTaToB NPUMEHEHUS N300peTeHns, He NocTynuna
Ha pbIHOK, NaTeHToobnagaTenb He HeceT NpsiMbIX YObITKOB". OgHO MocygapcTBO-YneH
KOHCTaTMpOBaso LWMPOKOE NOHMMAaHWE CMbICNa U3bSATUS B NOSIb3Y HAYYHbIX UCCIEL0BaHUN U
OTMETUNO Hanmyne obLLECTBEHHOIO MHTEpPeCca, COCTOSLLLErO B TOM, YTOObI co3daTh YCroBMS
Ans "CcBOEBPEMEHHOrO NOCTYNMEHNS HENATEHTOBAHHbIX NIEKAPCTB Ha PbIHOK, MOCKOSbKY 3TO
JaeT naumeHTamMm BO3MOXHOCTb NpnobpeTaTb Ka4eCTBEHHbIE NIEKAaPCTBEHHbIE CpeacTBa Mo
pasyMHOW LeHe 1 NO3BONSAET CHU3UTb 3aTpaTthl HA cybcnanpoBaHme LieH Ha NekapCTBEHHbIE
npenaparbl NO NIMHUM rOCYAapPCTBEHHOW NporpamMmmbl NOAAEPXKKM 3apaBooxpaHenns”. Opyroe
"ocypnapcTBO-UneH pacwmpsieT cepy NpUMeHeHns aToro npuHumna 6anaHca, rosopsi 06
"MHTepecax NpeanpuaTnii NO NPOM3BOLCTBY HEMATEHTOBAHHbLIX JIEKAPCTB U UHTepece
WHHOBAUWOHHbIX npegnpuatnin’. OgHo MocynapCcTBO-YneH oTMedano, YTo NPUYUHLI s
CO3[aHus NbroT B NOMb3y HAay4YHO-UCCeL0oBaTENbCKON AeATENbHOCTH, NeXasLune B OCHOBE
rocygapCTBEHHOWN NONUTUKN, MPUMEHUMbI K PyHOAMEHTaNbHbIM 1 NPUKNaaHbIM
uccnegosaHmam. OgHo NocyaapcTBO-YneH OTMETUNO B KAYECTBE OAHOM U3 UCTOPUYECKNUX
NPUYUH NPUHATUS OAHHOrO 3aKoHOAaTeNbCTBa HE0BX0AMMOCTb yyeTa nonoxeHnn CornaweHums
TPUNC. [Opyroe NocyaapCTBO-YneH oTMeYarno, YTo Lenu ero nateHTHOro 3akoHoAaTenbLcTea —
"cogencTane pasBuTMO HaLNOHaTbHON TBOPYECKOW AEATENBHOCTU, NPUBIEYEHNE MHBECTULUN,
COOEeNCTBME Pa3BUTUIO TOProBIn, 3allMTa MHTEPECOB NOTpednTenen n HTerpauus
HaLMOHaNbHOM 3KOHOMMKN B MUPOBYHO 9KOHOMMWKY, OCHOBHbIM (PakTOpOM ANHAMWKM KOTOPOM
ABNSAETCH pa3BuUTME 3HAHUN".

36. bBonbwunHCTBO MOCYgapCTB-YNEHOB COUNM NPUMEHMMYIO 3aKoHOoAATeNbHY0 6a3y
pocTtatoyHon. HekoTopble "ocygapcTBa-yneHbl OTMeYanu, Kpome Toro, YTo JaHHoe
WCKIIOYEHME HE ABNSIETCA NpeaMeToM Kakon-nmbo ANCKyCcCcumn, MayLwen B HacTosLLEee Bpems, n
Hukorga He 6bino npegmeTom crnopoB. OaHO TocyaapCTBO-USEH YNOMSHYO O HeAaBHEM
MacLLUTabHOM NepecMOoTpe CBOEro NaTEHTHOIO 3aKoHOA4ATENbCTBA, KOTOPLIN cAernan BHECEHNE
nobbIX AanbHENLLMX NONPaBoK B AaHHOW cdhepe JOBOSIbHO ManoBepOSTHbIM. B ogHOM
"ocypapcTBe-uneHe, U3baTne UCNosib3oBaHns N300peTeHU B SKCNEPUMEHTArbHbIX LEnsx n3
naTeHTHOW MOHOMONUK BbINo NpeaMeTOM HefaBHMX KOHCybTauun. OHO yKasarno, 4To "uernbto
3TUX KOHCYNbTaUMn 6bIN0 NONYYnTb AoKasaTenbCTBa AENCTBEHHOCTU U3bATUS HAY4YHO-
nccrnegoBaTenbCKon AeATENbHOCTM U3 MAaTEHTHON OXpaHbl U BbISIBUTb CTENEHb 03ab04EHHOCTH
AaHHOM Npo6nemMon, KOTOPYHo NPOSIBASAIOT 3aMHTEPECOBAHHbIE CTOPOHbI, MOCKONbKY B psiae
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[0KNafoB AenaeTcs BbiBO4 0 HEOGX0AMMOCTU YTOYHEHMS UMW NepedOpMYTMPOBKM NOSOXEHWIA
06 N3BbATUM Hay4YHO-UCCNEAOBATENBLCKON AeATENbHOCTM N3 NaTeHTHON oxpaHbl”". OTMe4Yanoch,
B YaCTHOCTMW, YTO OTCYTCTBME NPeLedeHTHOro npaBa MOXET Bbi3BaTb HEONPEAENeHHOCTb B
OTHOLLEHUM cdhepbl MPUMEHUMOCTU U3bATUSA ANA UCNONb30BaHUS N306peTeHUiA B
3KCNepUMeHTarnbHbIX Lensx. Tem He MeHee, B 0TBeTax, NONy4YeHHbIX B paMKax KOHCYNbTauui,
He codepXanocb HUKAKUX yoeauTenbHbIX NOATBEPXKOEHWUI TOro, YTO AEWCTBYOLLEE NU3bATHE B
Nonb3y UCMONb30BaHWSA N30OPETEHMI B SKCNePUMEHTarbHbIX LIENSX OrpaHNYMBaEeT Hay4uHble
nccnenoBaHuns, 1 BbINo ykasaHo, YTo "OTCYTCTBUE onpeaerneHHbIX (DakToB He NO3BoNAeT
o60ocHOBaTb M3MEHeHWe 3akoHoaaTenbCTBa". TeM He MeHee, No UToraM KOHCynbTauumii bbino
peLleHO AOMONMHUTENBHO UCCNEeABOaTh U B3siThb Nof, KOHTPOSb ABe 06racTy, He OTHocSLMecs
HEeNocpeaCTBEHHO K BOMPOCY 06 U3BbATMM B NMONb3y UCMOMb30BaHUS N306peTeHWiA B
3KCNEepPUMEHTarbHbIX LENsiX, @ UMEHHO, PUCK HapyLLEeHWIA NaTEHTHOro NpaBa Npu KINNHUYECKMX
UCMbITAHMSAX M UCNONb30BaHME NAaTEeHTOBaHHOIO PacTUTENbLHOrO MaTepuana cenekumoHepamm
pacTeHuiA.

37. B cBS3U C U3bATUEM B MOSb3Yy IKCNEepUMeHTanbHon n/mnn nccrefoBaTenbCckon
aedarenbHOCTN ABa [focyaapcTBa-yneHa Haxoannucb B npouecce peopMMpoBaHMs CBOEro
3akoHogatenbcTBa. OaHO [ocyaapCTBO-UneH OTMETUIO, YTO ero 4enCcTByoLLasa NpaBoBas
6asa, perynupyroLias akcnepmMmeHTanbHoe NCNonNb3oBaHNe 3anaTeHTOBaHHbIX N3006peTeHun,
He cyMTaeTcs JOCTaTOMHOM, MOCKOMNbKY HanuLUo 3HaYMTenbLHas HeornpeaeneHHoCTb No BONpocy
O TOM, YTO CYMTaTb, @ YTO HE CYMTaTb SKCNEPUMEHTANbHbLIM UCNONb30BaHWEM U306peTeHni. B
HacTosLLiee BPEMSA NapfiaMeHT paccMaTpmMBaET HOBbIN 3aKOHOMPOEKT, coaepKallmin YETKoe
onpegeneHne n3bATUS B NOSb3y 9KCNEPUMEHTANBHOIO MCNOMb30BaHNS N3006peTeHU 1
"onpeaensowmnn nopagok pabotbl nsobpeteHns, cepy NPUMEHNMOCTU N306peTeHUs n
OENCTBUTENbHOCTb NYHKTOB (hOpMyIbl N306peTeHMs U HanpaBnNeHHbIN Ha
yCOBEpPLUEHCTBOBaHWE U306peTeHuin (Hanpumep, NyTeM onpeaeneHnst HoBbIX CBONCTB UMK
HOBbIX obfiacTen NnpuMeHeHnsa n3obpeteHns)". AT nonpaekun NpnsBaHbl cOOPMyNMPOBaTh
SICHYIO MO3ULMIO O TOM, YTO UCCrefoBaTeNbCKas U AKCNepMMeHTanbHas eATenbHOCTb,
KacatloLlascsa 3anateHToOBaHHbIX N3006peTEHNIA, He SBNSETCA HapyLLUEHNEM YCNOBUIN NaTEHTOB, B
TO BpeMs KaK KOMMepYeckas AesTENbHOCTb ABNAETCA TakoBbIM. 3aKOHONPOEKT
yCTaHaBMBaeT, YTO "LieNin SKCNepUMEHTanbHoON AeATeNbHOCTH, Kacatowmecs obbekTa
n3obpeTeHns, BkNoYaloT, 6e3 orpaHnYeHns ykasaHHbIM: (a) onpegeneHne CBONCTB
n3obpeteHus; (b) onpeneneHne cpepbl NPUMEHNUMOCTM NYHKTOB (POopMYyribl N306peTeHns:;

(c) ycoBepLueHCcTBOBaHME UIu Buaon3MmeHeHme nsobpeteHus; (d) yctaHosneHue
OENCTBUTENBbHOCTU NaTeHTa Uy NyHKTOB hopMyIibl n3obpeTenuns; (e) onpeaeneHne Toro,
GygeT nu unu 6biN N NaTeHT Ha N306peTeHNe HapyLLEH B pe3yrnbTaTe CoBEPLUEHNS AeNCTBUS".
B opyrom NocynapcTee-uneHe, B KOTOPOM AEWCTBYHOLLEEe NaTeHTHOEe 3aKOHOAaTeNbLCTBO He
COAEPXKUT 3aKOHOA4ATENTbHOIO U3bATUSA AKCMIEPMMEHTANTbHOrO NCNONb30BaHNs U306peTeHns u3
NaTeHTHOW MOHOMOSNK, HOBbIN 3aKOHOMPOEKT, BHECEHHbIN B NapfiaMeHT, npegycmaTpuBaeT
Takoe U3bATUE SKCNEePUMEHTanNbLHOro Ncnonb3oBaHnsa nsobpeteHunsa. OgHo ocyaapcTBO-YreH
HaMepeHO "NepecmoTpeTb AENCTBYIOLWMI 3aKOH B CPeAHECPOYHOM NepcnekTmsee”.

38. bonblWKWHCTBO ['OCYAapCTB-YNIEHOB HE BCTPETUIIO HUKAKNX 3aTPYAHEHU NpU
NpaKTUYEeCKON peannsaunm HacCTosALEro n3baTus. [oBops 0 3aTpyaHeHusax, ogHo focygapcTeo-
yrieH OTMETUNO BHECEHWE NoMnpaBku B MPUMEHUMOE 3aKoHO4aTeNbCTBO, "BBOASLLEN
KOHKPETHOE M3bSATME B OTHOLLIEHMUN UCTbITAHUI Ha BMO3KBUBANEHTHOCTL B chepe
NpOM3BOACTBA NEKAPCTB C Lienblo COaeNcTBUA pa3paboTke HeNaTEHTOBAHHbIX JIEKAPCTBEHHbIX
npenapartos”, npegycMaTpuBaloLlen, YTo "npaea, NpegocTasrsgeMble naTeHTaMu, He
pacnpoCTPaHAKTCA Ha: UCCnefoBaHWsA U UCMbITAHUA, HEOOX0AMMbIE A5 NONYyYeHUs
paspeLleHnin Ha NpoAay NekapCTBEHHLIX MPenapaToBs, a Takke Ha AeNCcTBUsA, Heobxoanmble
Onsl X NPOM3BOACTBA M NonyveHns paspelwleHun”. B gpyrom Nocygapctee-yuneHe, Xot4
"KOMMEHTaTOpPbI Bblpaxanun 03abo4eHHOCTb MO NOBOAY TOrO, YTO OTCYTCTBME CyAebHbIX
npeueneHTOB MOXET Co3aaTb HEONPEeAENEHHOCTb B AaHHOW 061acTu 1 Npu3biBan K BHECEHUIO
nonpaBOK B 3aKOHOAATENbLCTBO", HAKAKUX NPOBMeM ¢ NpakTU4eCKMm NPUMEHEHNEM N3bATUS
BbISIBITEHO HE ObIO.
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PA3OEN IV: BbIPABOTKA NEKAPCTBEHHbLIX CPEACTB
CraTnctuka oTBETOB: OO0LLee 4yncno oTBETOB 72
MN3baTMe Ha OCHOBaHMM 3aKoHa 34
N3bATrne He npeaycMOTpeHo / OTBET He Nosny4veH 37
HeonpeaeneHHoe unm nHoe aHanorM4yHoe u3baTme 1

39. B 34 13 72 0TBETOB OTMEYanoch, YTO NPMMEHNMOE 3aKOHOL4ATENLCTBO NpegycMmaTpmuBaeT
U3BATUSA /NN OrpaHNYEHUs, KacaloLmMeca NPUroTOBIIEHUS NeKapCcTB, peanu3oBaHHbIe
3aKkoHogaTenbHbIMK cpeacTBamu. B 37 crniyyasx oTMevanoch, YTO NPMMEHMMOE HaLWoHarnbHoe
3aKoHO4aTENbCTBO HE NpeayCcMaTpuBaEeT Takoro N3bATUS, Unn He ObINo AaHO HMKAKoro oTeeTa.
OpHo 'ocygapcTBO-UNeH, XOTS1 OHO OTBETUIO, YTO €ro NPUMEHMMOE 3aKOHOOATENBCTBO HE
npegycMaTpuBaeT Takoro U3bATUSA, YNOMSIHYO UCMONb30BaHNe n3obpeTeHni
rocyapCTBEHHbIMU OpraHamm B Liensix obecnedeHnss 340poBbs HaceneHusl.

40. [ocypapcTBa-yreHbl NpeaycMaTpuBaloT TakMe 3akoHoOaTeNbHbIE UCKIMIOYEHNUS U
OorpaHnyeHus], KacarLumecs BblpaboTKn nekapcTBEHHbIX CPEACTB, B Pa3fMyHbIX doopmax.
MHoruve NocygapcTBa-yneHbl UCKIIOYaoT U3 cdepbl NPUMEHEHUA Npas, NPeaoCTaBnsaeMbIX
naTeHToOM, "pa3oBoe"” NpUroToBIEHME NIEKAapCTBEHHOIO npenapara B anTeke no peuenTy Bpaya.
Opyrne NocygapcTBa-yneHbl roBOpAT O "MHAUBMAYANbHOM", "eQUHNYHOM", "Cry4YanHoM",
"npamomM” nnu "HecuctemaTM4yeckom" NPUroToBNEHUU NEKAPCTB B TAKNX Cy4vasx.
3akoHogaTenbLCTBO OAHOro "ocyaapcTBa-yreHa rnacut, 4To NPUroToBrieHre NnekapcTs B
aritekax, "He CcBA3aHHOE C MacCOBbIM NPOM3BOACTBOM" N OCYLLECTBNAEMOE "TONbKO" npu
WCNONHEeHWM peLenTa, ocTaeTcs BHe cdepbl MPpUMEHeHUs npegocTaBnsieMblX NaTEHTOM Mpas.
Kpome TOro, 60mnbLWMHCTBO ["OCyaapCTB-YINEeHOB TakKe pacnpoCTPaHSIoT U3baTne Ha
"OencTteng”, "rnedveHune" unu "npouenypbl”, CBA3aHHbIE C UCMONb30BaHUEM NPUrOTOBNEHHOTO
Takum obpasom nekapctea. B ogHom [locyaapcTBe-yneHe npasa nateHToBnagenoLa Takke He
OENCTBYIOT B OTHOLLEHUM "Npodaxun Takoro nekapcTBEHHOro cpeacTBa Ha pbiHke". B gpyrom
"ocypapcTBe-yneHe BbipaboTka NekapCTBEHHbIX CPeACTB "ANA nocneayoLero XxpaHeHus v
npogaxun” MoxeT He BbiTb NPpU3HaHa pas3oBbiM UCMONb30BaHWEM U300peTeHus, 1,
COOTBETCTBEHHO, PaCCMaTPMBAETCS KaK HapyLUeHWe NUCKITIoUYUTESNbHbLIX NpaB
nateHToobnagarens. AHanorM4HbiM o6pa3om, 3aKoHOA4ATENbCTBO APYrON CTPaHbI rMacuT, 4To
Takoe Ucnonb3oBaHWe 3anaTeHTOBaHHOro n3obpeTeHus nognagaeT Nof U3bAaThe Npu YCroBUK,
YTO "MpY 3TOM HE UCMONb3YIOTCH aKTUBHbIE UHIPEANEHTbI, U3rOTOBIIEHHbIE NMPOMbILLMEHHBIM

crnocobom".

41. [ocypapcTBa-yneHbl No-pa3HOMY OTBeYany Ha BONpoc O npase Ha n3bATue. B ogHom
"ocypoapcTBe-yneHe U3bsATME pacnpocTpaHseTcsa Ha "noboe nuuo, nmeroLliee npaso Ha
NPUroToBrneHne Taknx MeguUNHCKNX CPeACcTB”, XOTA B APYron cTpaHe, OHO pacnpocTpaHaeTcs
Ha COTPYAHWMKOB anTeku, "gonyLeHHbIX" K Takon paboTte. B HEKOTOPbIX CTpaHax NpaBo Ha
nonb3oBaHMe U3bATUEM NpefocTaBngeTca "apmauestam” unum "nposmnsopam”, KOTopble
roTOBAT flekapcTBa B anTeke. [pyrue ctpaHbl yNTOMUHAIOT TOSMbLKO "AOKTOPOB" Unu "Bpaven”.
TpeTbn cTpaHbl NPeaoCTaBNAKT NPAaBO MOMb30BaHNA U3bATUEM KaK JOKTOpaM, TakK U
dapmauestam. OgHo MocynapCTBO-UNeH, 4ONOMHUTENBHO K BbllleYyKa3aHHbIM ABYM
KaTeropmsam npogeccnoHanbHbiX paboTHUKOB, YTOMUHAET "nNuua, A5 KOTOPbIX rOTOBUTCSA
nekapcTBo". HaumMoHaneHoe 3aKoHoOaTernbCTBO ABYX [TOCYyAapCTB-UYNeHOB, KpOMe Bpayen,
onpegeneHHsIM o6pa3om ynomuHaeT ctomatonoros. Bo MHorux locygapcTBax-4neHax a1o
NpaBo He OTpaXKeHO B 3aKkoHo4aTeNbCTBE onpeaeneHHbIM obpasom.

42. Bo MHOMMx cTpaHax npUMeHUMoe 3aKoHOAaTeNbCTBO He NpeaycMaTprBaeT HUKaKMX
orpaHMYeHui B OTHOLLEHUN 0GbeMa nekapCTBEHHbIX CPEACTB, KOTOPblE MOTYT GbITb
MPUrOTOBNEHBI HA OCHOBAHUM AAHHOTO U3bATUS. TEM HE MEHee, HEKOTOpbIe CTPaHbl

non

nogyvepkmBanu, Yto U3bATME pacrnpocTpaHsaeTcd Ha "pa3oBoe”, "ogHOKpaTHOE", unu
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"HecucTemMaTu4eckoe" NpMroToBreHne NekapCTBEHHbIX cpeacTsB B antekax. OaHo MocyaapcTeo-
YyrieH OTMETUSIO, YTO "Bpay He OrpaHUYeH B KOSIMYECTBE peLenToB, KOTOPble OH MOXET
BbINMCaTb B OTHOLLEHUWN OAHOrO N TOro Xe JIeKapCTBEHHOro rnpenaparta MHOMMM nauueHTam".

43. MHorue NocygapcTBa-yneHbl He ganun oTBeTa Ha BONPOC O Liensax rocygapcTBEHHON
NONUTUKN, NEXaLLMX B OCHOBE AAHHOIo n3bAaTuA. OTBETUBLLME CTPaHbl OTMEYanu BaXXHOCTb
obecneyveHunsa 6anaHca mexay nHTepecamu npasoobragaTtenen n nonb3oBaTenen ykazaHHbIX
npaB 1 3aWwmMToNn obLLEeCTBEHHbIX MHTEepecoB. B 4YacTHOCTM, ogHO MocynapcTBO-UnNeH cumTarno,
4YTO U3bSATME "CNOCOBCTBYET Pa3BUTUIO TEXHONOMMYECKMX NHHOBALMA 1 nepeaaye u
pacnpocTpaHeHuto TEXHOSOMI, K B3aMMHOW BbIro4e Npou3BOANTENEN N NOSb30oBaTeENen
TEXHONOMMYECKMX 3HAHUN N B MHTEpPECax counanbHO-9KOHOMMYECKOro 6narococTosaHua”.
MHorve NocygapcTBa-uneHbl oTMevanu, 4To hapmaueBTbl OMMKHbBI NONb30BaThCs CBO6OON B
COCTaBJIEHUWN KOHKPETHbIX NpenapaTtoB No peuenTtam Bpaven, He NOABEPrasiCb PUCKY
06BUHEHWI B HApPYLLEHWUI YCNOBU NaTeHTa. 37O no3sonwuno Obl, Hanpumep, "obnerynTb
OCYLLeCTBIEHME AeATENbHOCTU B chepe 3apaBooxpaHeHns”, "obecneunTb BbINOHEHNE
obLecTBEHHOM ponn MeguumHbl”, "obecneunTb 3almTy 300p0Bbs No4en n nx gOCTyn K
nekapcTBeHHbIM cpeacTBam”. Kpome Toro, ogHo [focynapCcTBO-UNneH oTMETUIO, YTO JaHHas
HOpMa npu3BaHa JOMNOMHUTL 3anpeT Ha NaTEeHTHY OXpaHy MeTOA0B NevYeHns ngen unu
XUBOTHBIX XUPYPrMYeCcKUMu Unmn TepaneBTmyeckumm cpegcteamu. [ipyroe 'ocygapctBo-yneH
nonarasno, YTo Lerib rocy4apCTBEHHON NONUTUKM 3aKmovaeTcd B "npegocTaBieHnn nauneHTam
HeOopPOrnx N Ka4yeCTBEHHbIX NNEKAaPCTBEHHbIX CPeaCcTB" 1 B "COKpaLleHUn 3aTpart no fnHUn
rocyapcTBEHHOro hnHaHCUpoBaHNA 3apaBooxpaHeHns”. HekoTopble MocygapcTBa-yneHbl
nogyepkMeanu, 4To U3bATUE KacaeTCcsd MUHMMAarbHbIX JO3MPOBOK U NPUMEHSAETCS "B
9KCTpeMarnbHbIX CUTyauusax, korga HeobxogMMo okazaHue CPOYHON MeLMULIMHCKOW noMoLmn”, ¢
TeM, 4Tobbl 3TO "He BpeamMro HopMasribHOMY UCNONb30BaHMIO NaTeHTa". AHanornyHbIM
obpasom, gBa 'ocygapcTBa-yneHa, XoTs OHU cYUTanm HenpaBuibHbIM, YTOObI NaTeHTHas
OXpaHa pacnpocTpaHAnochk Ha AeNCTBUSA, CBA3aHHbIE C MPUroTOBIEHMEM NEKapCTB, yKasblBarnw,
4YTO "0ObIYHO CYUMTAETCS, YTO CaM fleKapCTBEHHbIN NpenapaTt COCTaBnseTcs NpoM3BoANTENEM
neKkapCcTBEHHOro NpenapaTa, BfageoLwmm naTteHTHOM NUUEH3NER, U neranbHO NpogaeTcs
Bpa4oM mnu ctomatonorom”. Cpegm npounx Lenen rocyqapCTBEHHOM NONUTUKM ABa
"ocypapcTBa-yurieHa OTMEeTUNN rapMOHM3aLIMI0 HaUMOHaNbHOro 3aKoHo4aTeNnbCTBa C
3aKOHO4aTenbLCTBOM PYrnx CTpaH.

44. Bce N'ocynapcTBa-yrieHbl anu nonoXuTerbHbIA OTBET Ha BONPOC O AOCTaTOMHOCTH
npaBoBou 6a3bl N3bATUS A5 OCYLLECTBIEHNS NOCTaBMNEHHbIX Lernen. B gaHHOM KOHTeKcTe ABa
"ocypapcTBa-yneHa OTMETUIN, YTO U3bATUE HE NPUMEHSETCS, NOCKONbKY NPUrOTOBMEHNE
neKkapCcTBEHHbIX CPEACTB B anTekax bonee He sIBNSIeTCs1 pacnpoCTPaHEHHOW NPaKTUKON B NX
cTpaHax. [MoyTn BCce CTpaHbl OTBETUNN, YTO OHM HE BCTPEYarn HUKaKnx 3aTpyaHeHUn B
NpakTUYeCKon peanunsaumm N3bAaTus.

PA3OEN V: NMPEXAEMNOJIb3OBAHUE

Crtatuctuka oTBeTOB: OO0Lee yncno oTBETOB 72
N3baTme Ha OCHOBaHMM 3aKoHa 61
N3bAaTrne He NnpeaycMOTpeHo / OTBET He Nony4veH 10
HeonpegeneHHoe unm nHoe aHanornyHoe usbdatme 1

45. B 61 13 72 0TBETOB OTMEYanoch, YTO NPUMMEHNMOE 3aKOHOL4ATENLCTBO NpegycMaTpmuBaeT
N3bATUA /UK OrpaHNYEeHNs, CBA3aHHbIE C NPOAOIMKEHNEM NCMONb30BaHMS 3anaTeHTOBaHHbIX
N300peTEeHNN NX NPEXHMMM NONb3oBaTeENAMN (M3bSITME HA OCHOBE NpaBsa
npexagenorb3oBaHns). B oteeTax 10 ocygapcTB-4neHOB OTMEYanoch, YTo Takoe U3baTue He
NpeaycMOTPEHO B UX 3aKOHOAATENbLCTBE UK He BbINo AaHo Hukakoro oteeTa. OgHO
"ocypoapcTBO-4neH O0TBETUNO, CUTyaums B obnacTtun, paccmaTtpusaemon B BornpocHuke,
SABNAETCs HeonpeaeneHHoM.
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46. MHorue cTpaHbl paspeLluaroT TpeTbel CTOPOHE NPOAoKaTb UCMONb30BaHMe
3anaTeHTOBaHHOro 1306peTeHNs, ecnmn oHa 40B6POCOBECTHO MUCMNOMNb3oBana n3obpeTeHne B
Lensix eaTenbHOCT CBOEro NpeanpuaTvs 4o AaTbl NoAgayn 3asBky Ha naTeHT (Mnv AaTthl
npvopuTeTa) UMK OCYLLECTBNANA AENCTBEHHYIO UM Cepbe3Hyto MOAroToBKy K aTomy. OaHako
locyaapcTBa-yneHbl NpeaycMaTpmBaloT Takme 3aKoHoAaTerNbHble N3bATUSA U OrpaHnyeHus,
OCHOBaHHblE Ha NpaBe Npexaenonb3oBaHus, B pasnnyHbIX popmax.

47. B 6onblwunHcTBe 'OCygapCcTB-4NeHOB NPaBoOBOE AENCTBUE NAaTEHTHOM OXpaHbl
N3HavanbHO "orpaHUyeHo", UNn NPU HanMyYUn NpexaenonbL30BaHNs NpPaBoBasi OXpaHa nateHTa
He obecneunBaeTcs — HanpuMep, B CUIy TOrO NOSNOXEHUS, YTO "NaTeHT He UMeeT AeNCTBUS B
OTHOLLEHUN NUL", NCMOMb30BaBLLMX U3006peTeHne A0 AaTbl NOAayYn NaTeHTHOW 3aaBKU (Mnn
AaTtbl npyuopuTeTa) UM YTO Takme nuua He MoryT "BbITb NpUBIIEYEHbl K OTBETCTBEHHOCTU", MU
YTO NMaTeHT "He UMeeT CUMbI" B UX OTHOLLUEHUU Ha TEPPUTOPUM COOTBETCTBYIOLLIETO
"ocypapcTBa-uneHa. B HekoTopbIx Apyrux locygapcTBax-yneHax n3batue Ha oCHOBe
npexaenonb3oBaHnsa OOPMYNMPYETCs Kak NpaBo: Hanpumep, npegycmaTpmsaeTcs "npaso Ha
NNYHOE MCMNOSNb30BaHME N300pPETEHMS, HECMOTPS Ha HanNu4une nateHTa", "nNpaBo Ha
ocyLecTBIieHe AeNCTBUN, YNOMSHYTbIX B [...]" UnuM ycTaHaBnNuBaeTcs, 4YTo
npexaenonb3oBaTens "BnpaBe NCMNonb3oBaTh" 3anateHToBaHHoe n3obpeteHne. OQHO N3 Taknx
"ocypoapcTB-yneHoB onpeaeneHHbIM 06pa3oM yTOYHAET, YTO Npexaenons3oBaTtenb
nonb3yeTcs TOMbKO "NUYHbLIM NpasoM”. B AByx Apyrux locygapcTBax-uneHax npogorkeHue
MCMNONb30BaHNA 3anaTeHTOBaHHOro n3obpeTeHns NpexHMmM Nonb3oBaTenaMmn He ABnseTCs
N3bATUEM N3 NATEHTHON MOHOMOMNUN B CTPOTOM CMbICIE CroBa. VX 3akoHo4aTensCTBO rnacuT,
YTO TaKune MpexxHenornb3oBaTenm "nornb3yTCA HENCKMIOYMTENBHON NMLEH3NEN Ha
nonb30BaHWe npasamu, NpegocTaBneHHbIMKU naTeHToM" 6e3 obsa3aHHOCTY ynnaThbl
nateHToobnagatento kakoro-nnbo Bo3HarpaxaeHus.

48. YTO KacaeTcd BMAOOB AeATENbHOCTU, HA KOTOPblE PacnpoCTPaHAETCa U3bATUE Ha OCHOBE
npasa npexaenonb3oBaHus, To B 6onblMHCTBE [TOCy4apCTB-4YNEeHOB AOCTAaTOYHO, YTOObLI NnLO
"Mcnonb3oBarno n3obpeTeHne Unm ocyLLECTBSAN0 JENCTBEHHYIO N CEPbE3HYIO NOATOTOBKY K
Takomy mcnonb3oBaHuio". PaboTa, cBA3aHHasA ¢ NOArOTOBKOW K MCMOMb30BaHUIO N306peTeHus,
BKITHOHMAETCS B MOHATUE NMpeXaenonb3oBaHnst 60nbLMHCTBOM [TOCyaapCTB-4ieHOB,
npegycmaTpuBaloLLnX N3bATUE HA OCHOBE NpaBa NpeXxaenons30BaHnd, Hanpumep, nytem
YyNOMUHaHNA "HeobXxoaMMbIX NOArOTOBUTENBLHbLIX PaboT" nu "OencTBEHHON U Cepbe3HON
noarotoBku". HekoTopble MocygapcTBa-yneHbl yctaHaBnueaoT TpeboBaHne o ToM, YToObI
"ANLO NCNonb3oBano NpoayKkT, METOA UK npouecc B chepe JeNCTBMSA NaTeHTa nnu
npeanpuHANo onpegeneHHble warn (NyTeM 3aknioveHnst 4OroBOpoB UMM MHbIM 06pa3om) B
HanpasneHnn NCNosib3oBaHWA NPOAYyKTa, MeToda unu npouecca B cepe AeNCTBUA naTeHTa".
Onsa gpyroro N'ocyaapcTtBa-yneHa onpeaenstowmm KputepmuemM aBngaeTca "BnageHune
n3obpeTteHnem". Bo MHormx NocygapcrBax-yneHax usbaTne Ha OCHOBE NpaBa
NpeXaenosib30BaHNs OrpaHNYeHo Npexaenonb3oBaHNeEM Ha X COBCTBEHHOW TeppuTopun. B
apyrom [FocypapcTtee-urieHe npexaenonb3oBaTerib He HeCceT OTBETCTBEHHOCTU nepen
nateHToobnagartenem, ecnvm oH "Kynun, CKOHCTPyMpoBan unun npnobpen obbekT,
OXapaKTepM30BaHHbIN NyHKTamMu hopMysbl n3obpeTeHns”. 3akoHOO4ATENbCTBO HEKOTOPbIX
"ocynapCTB-UrieHOB NOACHAET, YTO AeATeNnbHOCTb Npexaenons3oBaTens JOMmKHa UMEeTb
"nenosble Lenun", ocyLecTBNATbLCA "B pamMmKax ero npegnpustusa nnmn 6usHeca" unum "B pamkax
ero 6usHeca unu gnga ero 6usHeca". OgHo MocygapcTBO-YUNeH onpeaeneHHbiM 06pasom
npegycmaTpuyBaeT NpaBo Npexaenori30BaHus Npoaykramu U MetogamMmu, Kotopoe
pacnpocTpaHsieTca Ha "nioboe nHoe nuuo, [KOTopoe] yxke NPON3BOAUIIO OEHTUYHbBIE NPOAYKTHI,
NPUMEHSANO MAEHTUYHBIN METOA UMK OCYLLIECTBMUNO HEOOXOANMYO MOArOTOBKY ANSA TAKOro
npon3BOACTBa UIN NPUMEHEHUs".

49. bonbwunHCcTBO ["OCygapcTB-4NeHOB NpeaycMaTpuBaloT, B Ka4eCcTBE O4HOMo 13
OOMNOMHUTESbHBIX YCIoBUA, TpeboBaHMe 0 TOM, YTOBbI Npexaenonb3oBaTernb OCYLLEeCTBIIAN
CBOI AeATENbHOCTL "HE3AaBUCMMO OT n3obpeTaTtens n 4O6pOCOBECTHO", UNK "NPUHS MEPBI,
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obecne4nBatoLLme Takoe AoOpocoBecTHOe ncnonb3oBaHme". B ogHom NocyaapcTee-uneHe
[0BpPOCOBECTHOE NCNOSb30BaHME ONpPeaenseTcs Kak MCNonb3oBaHue "6e3 3HaHUA cogepXaHns
N300peTeHmnsl, ykasaHHOro B MaTEHTHOM 3aaBke". B HekoTopbIX [[ocygapcTBax-yneHax
Heobxoanmo, KpoMe Toro, YTobbl NpeXxaenonb3oBaHMe OCYLLIECTBANOCH "HE3aBUCUMO™ Nnn
"HesaBucMMo oT aBTopa". OaHo MocyaapCTBO-YEH OTMETUIO, YTO "HE3ABUCUMOCTb
NPoSIBNISIETCA B CAMOCTOATESIbHOM XapaKTepe TBopYecTBa Npexaenosib3oBaTensd: aTo
O3HayvaeT, YTO peLleHne He Obino pa3paboTaHO Ha OCHOBE OMUCAHWK, YepTexen nuua,
nony4MBLUEro NnaTteHT". 3akoHO4AaTENbCTBO OQHOMO U3 rOCYAApCTB-YNEHOB yCTaHABMMBAET, YTO
"ANLO He BrpaBe NpeTeHaoBaTh Ha OXpaHy Mo YCNOBUSM HACTOSALLEro pasgena, ecnu o0bLexT,
Ha KOTOPOM OCHOBaHa Takasi oxpaHa, bbin nony4yeH oT naTeHToobnagarensa unu nuu,
JencTeyoLnX ¢ ero sBegoma”. B gpyrom NocygapcTBe-uneHe usbAaTne Ha OCHoBe rnpasa
npexaenornb3oBaHns gonyckaeTcs "npu ycnosum, YTo obLLMIA XxapaKTep Takoro
npexaenosib30BaHNs COXPaHAETCH, U YTO Takoe UCMNOSIb30BaHMe He ABNAETCH ABHbIM
a3noynoTtpebneHnem”. OgHo NocyaapCcTBO-4neH onpeaeneHHbIM 06pa3oM yTOYHSET, YTO
N3bATME Ha OCHOBE rpaBa Npexaenonb30BaHNd "He UMeeT CUIbl, eCNN 3HAHUA NOMNy4YeHbl B
pesynbTaTe COBEpPLUEHNS NPOTMBOMNPABHbLIX UM aMoparbHbIX AENCTBUIN NPOTUB
nateHToobnagartens", npu 3ToM NOACHAETCS, YTO "Opems goKa3biBaHMS BO3naraeTcsi Ha nuuo,
ccbinaruweecs” Ha akT Npexaenornb3oBaHns. AHanorm4yHbIM 06pa3om, 3aKoHo4aTENbCTBO
ofHoro mn3 focygapcTB-UNeHoB yCTaHaBNMBaEeT, UTO Npexaenosnb3oBarterb "ob6s3aH
obocHoBaTb NPABOMEPHOCTb U3BATUS SCHBIMWU 1 yoeanTenbHbIMK gokasatenscTeamun”. B
apyrom 'ocygapctBe-uneHe, ogHako, 6pems gokasbiBaHUs 06rerdyeHo, NoCKonbKy “npu
HanMuYnmn NoObIX COMHEHWI AENCTBUA NPeXaenonb3oBaTers, eCiv He OKa3aHOo MHOe,
cumTaroTca 4obpocoBECTHBIMA,

50. Yro kacaeTcsa aaTtbl, UICNONb3YEMON AN YCTAHOBMNEHUS U3bATUSI HA OCHOBE Npasa
npexaenonb30BaHus, 60nbWINMHCTBO [[0CyAapCTB-UNEeHOB yKa3biBatoT A4aTy NoAady NaTeHTHON
3asBK1, XOTS HekoTopble [ocygapcTBa-yneHbl ykasbiBaloT gaTy npuoputeta. B ogHom
locypapcTtBe-yuneHe gata npegplayLero "KOMMep4eCckoro Cnonb3oBaHNs N300peTeHuns
HacTynaeT no KkpaviHen mepe 3a rog 4o "AaTbl NoAayy NaTeHTHOW 3asiBKM UNW AaTbl PacKpbITUS
n3obpeteHns”. [lanee oHO NOACHAET, YTO "0OBLEKT, KOMMepYeckas npogaxa unu
MCMNONb30BaHME KOTOPOrO OCYLLECTBIAKTCS NO OKOHYAHMUN YCTAHOBIIEHHOIO 3aKOHOM
NpeanpoAaXXHOro KOHTPOSBLHOIo Nepuoaa, B TeHEHNE KOTOPOro onpeaenseTcs 6e3onacHoOCTb
nnm paboTocnocobHOCTbL 06BbEKTA [...], cCUMTaeTCa NCNOSb3yeMbIM KOMMEPYECKUM obpasom”.
Opyroe NocyaapcTBoO-4neH NpOBOAUT pasnuyme Mexay HauMoHanbHbIMU U permoHanbHbIMU
NaTEHTHbIMY 3asiBKaMu, 1 B OTHOLLEHUWN PErMOHarbHbIX MATEHTHbLIX 3asSBOK
npexaenonb30BaHne AOMKHO ObiNo MMEeTb MECTO "paHee AaTbl HanpaBneHus yseaomneHms ob
ncnpaBneHun nepesoaa B NaTeHTHbIV peecTp”.

51. B HekoTopbIX [[OCcygapcTBax-yneHax npaBo npexaenonb3oBaTtensa He JonyckaeT
pacLIMpPeHNs KOMMEPYECKON OeATENBHOCTM CBepX 06bema, JOCTUTHYTOro Ha
COOTBETCTBYIOLLYIO AaTy. Hanpumep, npexaenons3oBaTtenb He Bnpase "paclumpaTb 06bem
Npoun3BOACTBA, CyLLLeCTBOBALUNA UMK NIaHUPOBaBLUMIACA B AaTy nofayu nateHTHOM 3asBKN UNu
B AaTy npuoputeTa”, unm "ero obvem He paclumpsietca”. OgHo MocyaapCTBO-UNEH YTOYHSET,
4TO "0CBOBOXAEHNE OT OTBETCTBEHHOCTU, Ha KOTOPOE CChblflaeTcs MU0 Ha OCHOBaHWUA
HacToslLLero pasfgera — 370 He reHepanbHas NUUEH3Na Mo BCEM NyHKTaM OOpMyIbl
n3obpeTeHns, cogepxawencs B COOTBETCTBYIOLLLEM NATEHTE; OHO PACMNpPOCTPaHAETCHA TONbKO
Ha KOHKPETHbIN OOBHEKT, B OTHOLLEHUN KOTOPOro YCTAHOBMNEHO, YTO MMESNIO MECTO KOMMEpPYECKoe
MCNonb3oBaHWe, COOTBETCTBYIOLLEE YCMOBUAM HACTOSLWEro pasgaena, npn aTom ocBoboxaeHvne
OT OTBETCTBEHHOCTM TaKKe pacrnpoCTpPaHAETCs Ha 3MEHEHMS KOonMYecTBa unm obbema
NCNONb30BaHNA 3asiBIEHHOrO 00bHEKTa 1 Ha YyCOBEPLUEHCTBOBAHUS 3asiBSIEHHOIrO 00BHEKTAa,
KOTOpble He HaHOCAT yuwepba 4oNONHUTENBHOMY OTAENbHO 3asBNeHHOMY O6bekTy naTteHTa".
OpHo N'ocyaapcTBO-4SieH KOHKPETHO YTOYHUIO, YTO U3BATME HA OCHOBE NpaBa
npexagenorib3oBaHug TepseT CUny ¢ npekpawieHnemM Ncnonb3oBaHns, ykasas, YTo "nuuo,
npekpaTMBLLee KOMMepPYECcKoe UCnosb3oBaHne obbekTa (MpegyCcMOoTPEeHHOe HaCTOSALW MM
pasfernom) He BnpaBe CCblNaTbCs Ha AedATeNbHOCTb, COBEPLUABLLYIOCA OO AaThl TAKOro
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npekpawleH1si npu 3asasneHnn TpeboeaHnst 06 ocBo60XOEHNM OT OTBETCTBEHHOCTU B
COOTBETCTBMM C HAaCTOSILLMM pa3fenioM NpUMEHUTENbHO K AENCTBMAM, COBEPLUEHHbBIM B AaTy
TaKoro npekpaweHnsa nnm nocne Takow gatbl”.

52. Yt0 KacaeTcs obbema NpMMEHEeHUs AaHHOro U3bATUA, MHorve ocyaapcTBa-yneHsbl
oTMeYvanu, 4To o6beM NpUMEHeHNs "He yCcTaHaBnMBaeTCa NPMMEHMMbIM 3aKOHOA4aTENLCTBOM" .
HecmoTps Ha BbILLEYNOMSIHYTblE 3aKOHOA4ATENbHbIE KPpUTEPUM, onpeaensowmne obbem
npuMeHeHus, 60nbLUMHCTBO Tex 'ocyaapCcTB-4NeHOB, KOTOPbIE NCMOMb3YHT OOHO3HAYHOE
onpegeneHve obbema NPUMEHEHUS, UMEIOT B BUAY KOMMepPYeCcKoe 1UCnonb3oBaHme
n3obpeTeHuns, Hanpumep, "NpaBo NUCNOSb30BaTb U NpogasaTh ApyruM"”, "M3roToBneHune,
ncnonb3oBaHne unu nbyo NOAroTOBKY" UNK "1MCNonb3oBaHMe N3o6peTeHns nnm NOAroToBKY K
Takomy ucnosnb3oBaHuo”. OgHo locyaapcTBO-yreH onpeaenseT 06beM NpUMeEHeHNs Kak
"Npons3BoACTBO NPOAYKTa C UCNONb30BaHWEM 3anaTeHTOBaAHHOIo n3obpeTteHus (nonesHomn
MoZenu), Cnonb3oBaHWe Takoro NpoaykTa, npeanoXxeHne NpoaykTa K npogaxe, BKYas
npeanoxeHue K npogaxe yepes VIHTepHeT, npodaxy, UMNopT (NocTynneHne) n nHole gopmbl
BBeJEHNS B KOMMep4eckuin obopoT, a Takke XpaHeHne npoaykra Ans onpenerneHHbIx uenen'.
Opyroe NocynapcTBO-UneH onpenernseT Ucrnonb30BaHUe Kak "npon3sBoacTBoO, NpoKaT, Npoaaxy
WM MHOE pacnopsbKeHue nNpoaykTom”, a "NPUMEHUTErNbHO K METOAY UNnu npoueccy” —
"MCcnonb3oBaHWe MeToAa Unu npouecca’ Unn coBepLUEHNE BhllleyKasaHHbIX JeNCTBUI 'C
NPOAYKTOM, ABNSALWMMCS pe3ynbTaTtoM NCNoMb30BaHMsa MeToda unm npouecca”. B
BonblmHcTBE OCYyaapCTB-4NEHOB Takoe UCMONb30BaHWE OrPaHNYNBAETCS: HaNpUMep,
npegycmaTpvBaeTCcs OorpaHn4eHne UCronb3oBaHus "TOMNbKO npegenamMm NCnorib3oBaHNA nnu
MOArOTOBKM K MCMOMNb30BaHMIO N306peTeHns 1 Lenu Takoro npeanpusatusa” unm
"CKNIOYNTENBHO ANgd Lenen u B o6beme, COOTBETCTBYHOLUM €ro uensam n obbemy ero
NPEXHEero NCnonb3oBaHWA UNKU ANs NOAroTOBUTENbHbIX paboT, NPon3BoaUMbIX 40 AaTbl NO4aum
NaTeHTHOW 3asiBKM UNW ycTaHoBMneHus npuoputeta”. OgHo ocyaapCcTBO-YSieH ykasarno, 4To
Takoe MCcnornb3oBaHme "A0MKHO OCYLLECTBMAATLCA Ha YCNOBUAX "KOMMEPYECKON TanHbI™, npu
yCIoBuMY, YTO "Takoe UCnornb3oBaHue He ByaeT pacumpaTbesa”.

53. OpHo NocynapcTBO-UNEH OTMETUNO, YTO, NPUMEHUTENBHO K 06beMY NMPUMEHEHNS
0CBOBOXAEHNSA OT OTBETCTBEHHOCTM Ha OCHOBAHMM NpeXaenonb30BaHus, "COOTBETCTBYOLLAsN
OeATenbHOCTb AOMKHa NpeacTaBnsATb CO60N HapyLleHne NaTeHTHbIX NpaBs, NP1 3TOM Takoe
nvuo, AencTeys 4OBPOCOBECTHO, UCMOMb30Baro 06bLEKT [Ha TEPPUTOPUM] B KOMMEPYECKNX
Lensix — B CBsI3M NGO C BHYTPEHHUM KOMMEPYECKMM MCMONb30BaHMEM, NMnbo ¢ hakTnyeckomn
NPOAaXemn Ha PbIHOYHBIX YCNOBUSX, MO0 C MHOWM onepaumen KOMMepPYEeCKon nepeaayn
MONE3HOro KOHEYHOro pesyrbTaTa Takoro KOMMEPYECKOro UCMONb30BaHuUS; 1 [...] Takoe
KOMMeEpYECKOE UCMONb30BaHME MMENO MECTO HE MeHee, YeM 3a rog 4o 6onee paHHen u3s
cnegywownx gart: [...] daktnyeckon aatbl Nnogaym naTeHTHON 3adBKU NO 3adBNEHHOMY
n3obpeTteHunio unu [...] Aatel Ny6NUYHOro packpbITUs MHAOPMaLMK O 3asABNEHHOM
n3obpeteHmn". B gpyrom locygapcTBe-yneHe TEPMUH "MCMONb3oBaHNE" o3HavaeT
"006pOCOBECTHOE MCMONb30BaHNe n3obpeTeHns (4OH6pPOCOBECTHOCTL NOMb30BaTENS
[okasblBaeTca NMnbo TeM, YTO OH pa3paboTan To e caMoe M300peTeHNE HE3AaBUCKMMO OT
nateHToobnagatens, nnbo ybexaeHne nonb3oBaTens B TOM, YTO OH Bnpase cBOOOAHO
MCcnonb3oBaTh AaHHOE TEXHUYECKoe pelueHne)". OgHO peroHanbHoe naTeHTHOE BEAOMCTBO
OTMETUIO, YTO TEPMUH "NCMOSb3OBaHNE" onpeaenseTcd "HaunoHanbHbIM 3aKOHO4aTeNbCTBOM
[orosapuBaroLmxcsa rocygapcTts”.

54. Yto0 KacaeTcs KONMYECTBEHHbIX UMM KAYECTBEHHbIX OrpaHUYEHMIA UCNONb30BaHWS,
BonblMHCTBO OCYaapCTB-YNEHOB HE NPEeAYCMaTPUBAET TaKUX OrPaHUYEHUA UK HE 4arno
HMKakoro oteeTa. HekoTopble [ocygapcTBa-yneHbl NpegycMaTpmBatoT Takme orpaHUYeHns —
Hanpumep, ykasblBasi, YTO "ecnu pakTuyecknii oobem NPon3BoACTBA HMXKE NPOEKTHOTO, TO
KONMYeCTBO NPOAYKLUMM, MPON3BEAEHHOE Ha CYLLECTBYHOLLEM 060pYyAOBaHNM, CUATAETCS
Haxo4sLWwMMcs B Npedenax nepBoHavansHoro oobema”. [lansHenwee npon3BoacTBO Unu
Mcnonb3oBaHMe LOMKHbI NOAAEPKNBATLCA B NpeAenax Takoro nepBoHavanbHOro oobema.
Kpome Toro, B ogHoM "ocyfapcTBe-UreHe Npexaenonb3oBaHne "TepputopmnansHo



SCP/18/3
cTp. 20

orpaHn4eHo" n "MOXHO caenaTb BbIBO4 O TOM, YTO UCMNOSIb30BaHME Npomn3BoanTenem
neKapCTBEHHbIX CPEACTB B X04e KNMUHUYECKNX UCTbITAHUI B CTaLMOHapax He nognagaeTt noj
OaHHoe usbaTme". B Heckonbknx MocygapcTBax-yneHax npasa npexaenonb3oBaTens
OrpaHNYMBaIOTCS NOHATMEM "O4EBUOHOrO 3roynoTpebnenns”.

55. TlMogaenstoLwee 60nbWMHCTBO [[OCYAapCTB-UNEHOB HE NpeaycMaTpmBaeT HUKAKOro
BO3HarpaxgeHus, ykasbliBas, HanpumMep, YTo Nnonb3oBaTerb "COXpaHaeT NpaBo Ha JarnbHenlee
6e3Bo3Me3gHOEe UCNONb30BaHME", YTO "UCKNIOYEHNE OTBETCTBEHHOCTUN 3a HapyLleHne SBNAeTcs
abconoTHbIM". HekoTopble MocygapcTBa-yneHbl, 0QHAKO, YTOYHSAIOT, YTO AaHHbLIA NPUHLIAN
6e3B03Me34HOCTM NPUMEHMM TOMBKO "Npu CyLlecTByoLWmMX macwtabax” nnm 6e3 "pacumpenns
ob6bema npuMeHeHns" NpuHUMNa npexaenons3oBaHus. B ogHom MocynapcTtee-yneHe
npegycMoTPeHOo U3bATHE, KacatoLleecs permoHanbHbIX 3as8BOK B TEX Crydasx, Korga
3asaBneHHoe n3obpeTteHne BbIno MCrnonb30BaHO "nocre nogavv NaTeHTHON 3asiBKV Uy Aathbl
npuopuTeTa, HO O BblAayu naTteHTa", u B 3TOM criyyae "nateHtoobnagarens MmoxeT TpeboBaTb
BbINMaTbl eMy pasyMHOWN KOMMeHcaummn'.

56. YTO KacaeTcd yCTyrnKu Unn NUUEH3npoBaHNA Npas nNpexaenonb3oBaTens, NovTu ase
TpeTn rocyaapcTB-YNeHOB U OOHO pernoHaribHoe naTteHTHoe BeAOMCTBO JornycKanu nepegadvy
n/vnn NnueHsnpoBaHme Takoro npaesa. B HEKOTOPLIX U3 3TUX [TOCyaapCTB-YNEeHOB NPaBo MOXET
ObITb TOMNbKO YCTYNEHO, HO HE MOXET BbITb NLEH3NpoBaHO. B ocTanbHbIX ocyaapcTeax-
YnieHax nNpaBo He MOXeT ObITb HM NepeaaHo, HX NUUEH3MpoBaHO. B nogasnstowem
BonblmHcTBE [OCYyaapCTB-4EHOB, KOTOPbIE AOMYCKAT YCTYMKY U NMLEH3NPOBaHWe npasa
npexagenonb3oBaTtens, npegycmaTpuBaeTcs yCnoBme 0 TOM, Y4TO NpaBo AOSMKHO ObITb
nepegaHo COBMECTHO C Npeanpudatvem, npegycMmatpmeas, Hanpumep, nepegady CoBMECTHO C
"9TOM YacTbio NpeanpuaTus”, "Bcero npeanpuaTnsa unm musHeca, K KOTOPOMY OTHOCUTCS
ocB0obOXaEHME OT OTBETCTBEHHOCTU", "MPOM3BOACTBEHHOrO Nogpasaenenuns”, "npeanpusTms
NN 0enoBou NPaKTUKK", "NpeanpuaTUs, B KOTOPOM OHO BbIfo CO34aHOo U B KOTOPOM
npeanonaranocb ero UCnosib3oBaHne", "ycTynka nnn nepegaya npasa cobCTBEHHOCTU Ha
KOMMNaHWIo NI ee YacTb", "Oenosoe npeanpuaTie, B KOTOPOM UMeeT MEeCTO UCMoSib30BaHue",
"NpegnpuaTusa Unm ero 4eATenbHOCTU, UM COBMECTHO C TaKOM YacTbio NPeanpuaTusa unm ero
peaTenbHocTK", "pabounii npouecc 1 NpoM3BOACTBEHHOE NpeanpuaTue” unu "dupma mnm
CTPYKTypa, B KOTOPOW Takoe NPoU3BOACTBO UIM UCMOMNb30BaHUE OCYLLLECTBNANOCH UMK
nnaHuposanock". B ogHoM ["ocygapcTBe-ufnieHe yCTaHOBIEHO, YTO Nepefaya AOMmKHa UMEeTb
MeCTO COBMECTHO C "npeanpusaTnem, KOTopoe Npou3BoaNT MAEHTUYHYO NPOOYKLNIO UMK
npUMeHseT MOEHTUYHBIA MeTo NPOU3BOACTBA, UM COBMECTHO C €ro 4acTbio, B KOTOPOW
NPONCXOANT NPON3BOACTBO MOEHTUYHOW NPOAYKUNN UITN UCMONb30BaHME MOEHTUYHOMO MeTo4a
NPOW3BOACTBA, U COBMECTHO C NPeanpusTUEM UMW ero YacTblo, KOTopas AOSMKHA
3aHMMaTbCH TakMM NPOM3BOLACTBOM UIK Ucnonb3oBaHueM". B ogHom [locyaapcTee-yuneHe
nepegavda, KpoMe TOro, orpaHuyeHa nepefayen "B Te4eHUE CpoKa XXMU3HM Norb3oBaTensa nunu
nyTem HacneacTBEHHOro UK 3aBeLLaTesibHOro npaBonpeemMcTBa COBMECTHO C €ro
npeanpuaTnem nnmn GusHecoM, UM € YacTbio ero NpeanpuaTua unm usHeca”. Kpome toro, B
HeKOoTOpbIX Apyrnx FocygapcTBax-yneHax ycrnoBusammn asnstoTca nubo “cornacue
nateHToobnagatens" nmbo "nepegadya COBMeCTHO ¢ BusHecom", nnbo nytem "HacnenoBaHus
unu nHoro obuero npasonpeemctea”. B ogHoM ["ocygapcTBe-yneHe NpoBoaUTCS pasnuyne
MeXxay NpaBoM Npexaenonb3oBaTend-huanyeckoro nuua, KoTopoe MOXeT BbITb YCTYNNeHO
NN NnepegaHo no ero CMepTu, U NPaBoOM PUANYECKOrO NnLa, KOTOPOe MOXeT ObiTb NnepeaaHo
TOSILKO Nocne NuKeMaaumMm Takoro nvua.

57. OTBe4asi Ha BOMPOC, KacaroLMNNcst U3bATUSI B CUTyaLMsiX, Korga 3anaTeHToBaHHoe
n306peTeHne UCMonNb30Banock TPETbLEN CTOPOHOW UM Takasi CTOPOHA ocyLLlecTBuna
CepbEe3HY0 NOArOTOBKY K TAKOMY MCMONb30BAHUIO NOCNe aHHYNMPOBaHWA NaTeHTa unu oTkasa B
€ro Bblaye, HO 0 BOCCTaHOBIEHUS NATEHTHbIX NPaB UMY Bblgayu NnaTteHTa, HEKOTopble
ocygapcTBa-yneHbl OTBETUIN, YTO OHU NPeAycMaTpuBaloT Takoe nsbaTe. MHorve
locygapcTBa-yneHbl, 04HaKo, He NpeaycMaTpuBaloT Takoro U3bATUS. B HEeCKONMbKUX
locynapcTBax-yneHax 3akoHo4aTeNbCTBO HE COAEPXKUT HUKaKMUX NMOMOXKEHWUIA NO faHHOMY
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BOMpPOCY Mnn cuTyauus siBnseTcs HeonpegeneHHon. B ogHom [NocygapcTee-yuneHe B
OTHOLLEeHWU npasa "nocrenonb3oBaHNA" YCTaHOBIEHO, YTO, "B OTNUYMe OT npasa
npexaenorib3oBaHns, OHO HE MOXET ObITb NepeaaHo ApyromMy fimuy COBMECTHO C
npegnpuatnem”. Kpome Toro, nocnenonb3oBaHue AOMKHO "OCYLLECTBNATLCA B Nepuoa, koraa
COOTBETCTBYIOLLNN OOBEKT Haxoauncs B 00LLeCTBEHHOM JOCTOSHMM', U "He JOITKHO
pacnpoCTPaHATLCS Ha NocrnenyLwmx nonb3oBartenen”.

58. UT0 KacaeTcs ycrnoBui UCMOMb30BaHUA U3BATUSA, TO B BONbLUMHCTBE OTBETOB HE
YNOMWHAIOTCH HUKaKNe OOMONHUTENbHbIE KPUTEPUM CBEPX TEX, KOTOPbIE YXKe YNOMUHANUCHL B
npeawecTByoWmx nyHkTax. OaHo locyaapcTBo-4neH OTMETUIO, YTO Npexaenons3oBaHve
"OonyckaeTcsa Npu YCNoBUK, YTO TakMe OEeNCTBUSA HE HAHOCAT HeonpasgaHHOro yuepba
HOpManbHOMY MUCMOMb30BaHUIO NAaTEHTa N HEe HAHOCAT Ype3mMepHOro yuepba 3aKkoHHbIM
WHTepecaM naTteHToobnagartens, yunTblBast 3aKOHHbIE MHTEPEChl TPETbUX CTOPOH". Kpome
TOro, COrnacHo MHeHuo oaHoro ocygapcTea-uneHa, Takas AesaTenbHOCTb JOIPKHA
"OCyLLEeCTBNATLCH HA TEPPUTOPUM CTPaHbI N B paMKax 3KOHOMUYECKON OeATENbHOCTU
npexgenonb3oBartens”.

59. YTto KacaeTc4d Lenen rocyaapCcTBEHHON NOSIUTUKK, NEXaLLMX B OCHOBE BBeEHUS
n3bATUSA, MHOTMe [TocyaapcTBa-yneHbl oTMeYanu nHtepechbl obecneveHms 6anaHca,
CNpaBeanuBOCTU UMK OrpaHMYEHns 1 CornacoBaHns pasfnnyHbIX NpPas, Hanpuvep,
obecne4veHune "GanaHca mexagy npaBaMmu naTeHToobnagartens u npaBammn TpeTbEN CTOPOHbI”,
NMOCKOINbKY "Bblaya NaTeHTa He JOIPKHa NULIAaTh CTOPOHY NpaBa OCYLEeCTBNATL AeATENbHOCTb,
KOTOPYHO OHa OCYLLEeCTBIIANA A0 Bblgayn nateHTa", n 4to "nsobpeTtaTtenb He OOMMKEH NULLIATLCS
naTeHTHOM OXpaHbl B pesynbTaTte TarHblX AeNCTBUN TPETbUX CTOPOH, O KOTOPbIX eMYy HUYero He
M3BECTHO". M3bsATME HanpaBneHo Ha To, YToObI "noMoub n3bexaTb HECNpaBEAIMBOCTH,
CyLLIECTBYIOLLEN B peanbHON XXMU3HUW, CBA3aHHOW C TEM, YTO OpraHuM3aumm nnm pusmndeckme
nuua, BNOXMBLUNE NIOACKME N MaTepuarbHble pecypchbl B CO3AaHne U3obpeTeHuns, He MMeroT
BO3MOXXHOCTM MCMNOSb30BaTh CBON COBCTBEHHbIE MHTENMEKTYarbHble JOCTMKEHUSA TONbKO
NMOTOMY, YTO OHW HE NoJanu 3apaHee kakne-nnbo nateHTHble 3aaBkn. CrneayeT OTMETUTD,
OAHAaKO, YTO CTOPOHA, NOSb3YHLLAACH TakuM NPaBoM NPEX4enonb30BaHMs, MOXET NPOAOIKATb
CBOE MPOM3BOACTBO M €ro MCMNONb30BaHME TOMLKO B Npeaenax nepBoHavanibHoro oobema ero
MCMosb30BaHUs, 1 Ntobdoe NpoM3BOACTBO UM NCMONb30BaHME, MPEBbLILLAKLLME TakoN 00HEM,
npenctasnsoT cobon HapyLeHne nateHTHbIX Npas”. OaHo 13 MocyaapCTB-Y1EHOB Takke
CUMTaET, YTO "NO Kakum Obl NpMYMHAM NPEXAenonb30oBaTesb [...] HUM CoOXpaHsn cBoe
n3obpeTteHune B TanHe (HanpumMmep, OTCYTCTBME UHTEPECa K NaTeHTy, AenoBas cTpaTerns u

T. A4.), UCNonb3oBaHWe naTeHToobnagarenemM cBoMX npae B ywepd nHrepecam
npexaenonb3oBaTens cuntaeTca HecnpasennmebimM”. 10 ero MHEHUIO, B OTCYTCTBME HOPM,
KacaroLmxca "npexaenonb3oBaHnsa”, nogaya 3asiBkM Ha naTteHT Obina 6bl BbIHYXAEHHbIM, a He
cBOOOOHBIM OENCTBMEM.

60. HekoTopble ocyaapcTBa-yneHbl ynoMnHatoT 06 yCTaHOBNEHWUM NpaB, roBOPSi, HanpuMep,
0 "npuHumMne npuobpeTeHHbIX Npas”. B ogHom MocygapcTBe-yneHe AaHHbIA MPUHLUN BXOAUT B
COCTaB €ro KOHCTUTYLMOHHbIX HOPM, yCTaHaBnumBawwux "dyHaameHTanbHble npaesa”. Kpome
TOro, HekoTopble ['ocyaapcTBa-yneHbl NonaratT, YTO N3bATUE HaNpPaBeHo Ha "3aLuTy
3KOHOMWYECKOro cTaTyca BriageHu s, npuHagnexawero npexaenons3osaTernto” n
"npenoTBpaLLeHe BO3HUKHOBEHNS HEHYXXHOIO 6pemeHn ana 4o6pOoCOBECTHbIX
nonob3oBatenen”. OHK B BonbLUEn CTENEHM NOAYEPKNBANN IKOHOMUYECKMNE acneKTbl JaHHOro
BOMNpoca, Hanpumep, "0o6poCcoBECTHO OCYLLLECTBNEHHbBIE MHBECTULMMN", "9KOHOMUYECKUI CTaTyC
BNageHusa" nnn "aKOHOMUYECKY0 YBEPEHHOCTb, HEOBXO0AMMYIO AN UHBECTULMNIA 1
ncnonb3oBaHnsa N3obpeTeHnst, coenaHHoro 4o Nogaym naTeHTHon 3asaBkK', BO nsbexaHue
cuTyaumm "noTepu NpaBoMepHO Co3faHHbIX LeHHocTen". CunTaeTca "HecnpaBeanmBbiMm,
yTobbl NaTeHTOOGNagaTENDb MOr NPENSATCTBOBATL NPOAaXKe NPOAYKLUMM, YXXe NPon3BeLeHHON Ha
npegonpuaTumn So Bblgaum emy naTeHTa, npogayka KOTOPOoW He Havanacbh O Bbi4ayn nateHTa".
OpaHo NocymapcTBO-UnieH OTMETUIO, KPOME TOro, YTO NpeXxaenonb30oBaTesib JOMKEH UMETb
BO3MOXHOCTb "MpogosnkaTb €ro UCnonb3oBaHne B TOM Xe obbeme 6e3 ynnaTbl MMUEH3MOHHOro



SCP/18/3
CTp. 22

BO3HarpaxgeHus". MockomnbKy "npaBo Npexaenorib30BaHns NMpU3BaHo 3alUNTUTbL MHTEpPECHI
TPEeTbUX CTOPOH, YXKe BIOXMBLUMX Kanutas B NPOM3BOACTBO", CHUTAETCH, YTO OHO ABMISIeTCA
"3KOHOMMUYECKN BbIrOAHbIM Ans obLecTBa B Lierniom".

61. HekoTopble NocygapcTBa-yneHbl NOSACHSAIOT, YTO AAHHbIN NPUHLMN SBASIETCS CNeaCTBUEM
npuvHUMNa npuoputeTa NEPBOro 3asaBUTENS, yKasblBas, HAaNpuMep, 4To "Npu CTPOrom
NPMMEHEHUN NpUHLMNAa NpMopuTeTa NepBoro 3assutens He obasarenbHo bygeT
crnpaBeannBbIM, YTO CTOPOHA, UCMONb30BaBLUAs TO e camoe u3obpeTeHne 4o nogayn
naTeHTHOW 3asiBKN OPYron CTOPOHON, JOIMKHA ObITh NMLIEHa BO3MOXHOCTM NCMNOMb30BaTh TO Xe
camoe 1n3obpeTeHne, OXpaHsemMoe NaTeHTHbIM MPaBoM, TOMNbKO NOTOMY, YTO 3Ta CTOPOHa
HEeMHOro onosgana c nogayen nateHTHou 3aaBkn. COOTBETCTBEHHO, AaXe eCnv NPUMEHATb
TaKylo NONUTUKY, COXpaHSeTCca HEOHOXOAMMOCTL COorflacoBaHnsl MHTEPECOB NaTteHToobnagaTens
1 noBor CTOPOHbI, Y)Ke UCMOMb30BaBLLEN COOTBETCTBYIOLLIEE N306peTeHne 4o nogadun
naTeHTHon 3asaBkun”. [lanee oTMeyaeTcs, YTO "OHO HanpaBfeHo Ha HedonyLeHne noTepu
NpaBOMEPHO CO3AaHHbIX LleHHOCTEN. HBECTULMM B CyLLeCTBYOLWMNE OO BEKTLI HE AOMKHbI
obecueHuBaTbCA BCNeaCcTBME NocnenyoLwen nogaym gpyrum nmuomM naTeHTHoN 3aaBkun”. Tem
He MeHee, B paMKax KoHUenumum npuobpeTeHHbIX NpaB 0gHO [f0cyaapCTBO-UNEH YTOYHSET, YTO
"NpeaocTaBneHHoe NpaBo AOMKHO CRYXMUTb LiensiM 0CBODOXAEHMS NuLa OT OTBETCTBEHHOCTH
3a npegnonaraemoe HapyLleHne naTeHTHbIX NpaB U HE MOXET nepeaaBaTbCs MO AULEH3UN
apyrum”. [1Byms FocygapcrBaMmn-yrnieHamMmmn ynoMmmHanachb Takas Lesnb rocygapCcTBeHHOM
NONUTUKN, Kak ncnonHeHne Hopm ENK 1 rapmoHnsauna 3akoHogartenscTtea ¢ npasom EC. [Ba
apyrue NocygapcTBa-yneHa ynoMsiHynu Takyto Lenb, Kak nooLpeHne TBopYEeCKon
0eATenbHOCTU, HayYHbIX UCCIEA0BaHNI U TEXHOMNOMMYECKOro passmTus. Hekotopbie
"ocypapcTBa-yreHbl ykasbiBanu, YTo Lenu rocygapcTBeHHON NONUTUKN, OUKTYIOLMe
NPMMEHEHNe OaHHOro U3bATUNA, He onpegeneHbl. OgHO oCyaapcTBO-YNEH yKkasarno, YTO OHO
HaxoguTca "B npoLecce BblpaboTku Takon rocygapcTeeHHon nonutukn”. [pyroe Mocynapcrso-
YfieH yKasarno, 4To, B OTCYTCTBME TaKkon NOSIUTMKN MOXHO CCbINaTbCs Ha NPUHLMN
npuobpeTeHHbIX NpaB. Kpome Toro, oaHo [focyaapCTBO-4neH ykasarno, YTo npaBo
npexgenonb3oBatens npeacraBnseT cobon GanaHcupytoLee NonoxeHne, obecneynsatoLLee
"NbroTHLIN Nepunog Ans npeaBapuTenbHOro NyGrnYyHOro packpbiTua n3obpeTeHns”, ¢ Tem,
4T0ObI "NNUO, NONb3YHOLLEECA BO3MOXHOCTAMU, CBA3AHHBIMU C HEOrPaHNYEHHBIM PacKpbITUEM
NHopMaL MK, coXpaHsano ceoboay B MCMOMb30BaHUN N30OpeTEHNs, HECMOTPS Ha Bbiaavy
nateHra".

62. YTOo KacaeTcsa 3akoHOOATENbHOM UCTOPUK, NapnaMmeHTCKkux aebaToB n cyaebHbix
peLleHnn, oagHo [focyaapCTBO-4rieH OTMETUNO, YTO "n3obpeTeHne, TanHO NpUMeHsBLIEECH
OLHUM NMLIOM, MOXeT ObITb 3anaTeHToBaHO ApyruM”. Takum o6pas3om, B OTCYTCTBME U3BbATUSA
Ha OCHOBe npaBa Npexaenornb3oBaHns "NuLo, TalHO UCMONb3oBaBLLee n3obpeTeHne, JOMKHO
6bIn0 6kl NPeKpaTUTb ero UCMNoNb3oBaHNe, NOCKONbKY Takoe UCMOoNb30BaHNe NPOTUBOPEYUIIO
Obl NaTeHTHOMY npasy. VIHBecTMLMKM Npexaenornb3oBaTens 6binv 6bl NOTEPSIHbLI, YTO ABNAETCH
HebnaronpuATHLIM 3KOHOMUYECKUM pe3ynbTaTtoM Ans obwecTsa B Lernom”. [pyroe
"ocypnapcTBo-4neH ynoMmsiHyno "npucoeguHerne Kk EC n nocneaytollyto patudukaumo
MeXAyHapoOHbIX JOTOBOPOB U KOHBEHUUN, TaknX Kak MioHxeHckas KoHBeHuusa". OgHo
"ocynapcTBO-4rieH OTMETUIO, YTO, NMOCKOSbKY TalHOE Npexaenofib3oBaHNe yXe He ABnseTcs
OOHWM M3 OCHOBaHWI A1 aHHYNMPOBaHWS NaTEHTOB COrfacHoO AenCTBYoLWeMy
3aKoHO4aTenNbCTBY, B OTCYTCTBME U3BATUSA Ha OCHOBE NMpaBa Npexaenonb30BaHWs TanHbIN
npexaenonb3oBaTenb He MOr Bbl 3aLWUTUTLCA OT OTBETCTBEHHOCTU 3@ HapyLUeHWe NaTeHTHbIX
npaB Ha TO e camoe n3obpeTeHue.

63. [logasnsowee 60NbWNHCTBO ["OCYAapCTB-4YNIEHOB cYMTann NpMMeHMMYyIo nNpaBoByto 6asy
N3bATUS 4OCTAaTOUHOM AN JOCTMXKEHUS npecnenyemblx Lenen. Hukakne nameHeHms um
aononHeHus aTon 6a3bl He NpegycmaTpmBatoTca. [pyroe MocygapcTBO-4neH OTMETUIO, YTO
OHO "MnaHupyeT nepecMoTpeTb 3akoH B cpegHecpoYHon nepcrnektnee”. lNopasnsiolee
BOonbLUNHCTBO OCYyaapCTB-YNEHOB HE BCTPETUIO HUKAKMX 3aTPYAHEHUA N "HUKAKNX
3HauMTENbHbIX" 3aTPyOHEHUI B NPaKTUYECKON peannsaumm 4aHHOrO N3bATUS B CBOMX CTpaHax.



SCP/18/3
cTp. 23

OpHo N'ocygapcTBO-4eH OTMETUNO 3aTPYAHEHNS, C KOTOPbIMU MOT Obl CTONKHYTHCS
npasoobnagarens Npu Nnyérnm4yHOM packpbITUM CBOEro n3obpeteHns 4o gaTbl nogaym
naTeHTHOW 3asiBKW1, HO B T€YEHUe NbroTHOro nepmnoga. OHO NOACHMIO, YTO ecnn TPEeTbA
CTOpOHa Ha4yana Ucnonb3oBaTh TO XXe camoe n3obpeTeHne 00 AaThl NO4AYN NATEHTHOW 3asiBKU,
Ha 6ase uHopmaLmm, pasrnalleHHon B Te4YeHMe NbroTHOro nepuona, npasoobnagarens Mor
Obl MCMbITATb NPaKTUYECKNE 3aTPyaHEHUS B [OKa3bIBaHMM TOrO, YTO Takas TPETbS CTOPOHA He
SIBMSIETCS 3aKOHHbBIM "npexaenorib3oatenemM’. Kpome Toro, no3vuus 3asButens,
ocnapvBatloLLEro NPaBo NpeXxaenosib3oBaHms, MoXeT ObITb ocnabneHa nobbiMu
JokasaTtenbcTBamu, CNOCOBHbIMM OCMOPUTEL HOBU3HY €ro 3obpeTeHus..

PA3LEN VI: UCMNOJIb3OBAHUE OB BEKTOB NATEHTHbLIX NPAB HA MHOCTPAHHbIX
CYOAX, CAMOJIETAX U HASEMHbIX TPAHCIMOPTHbLIX CPEACTBAX

Crtatuctmnka oTBeTOB: OO0Lee yncno oTBETOB 72
MN3baTMe Ha OCHOBaHMM 3aKoHa 60
N3bATrne He npedycMOTpeHoO / OTBET He Nosny4veH 10
HeonpeaeneHHoe unm nHoe aHanorm4yHoe u3baTme 2

64. B 60 13 72 oTBETOB OTMEYAroCh, YTO NPUMEHMMOE 3aKOHOAATENLCTBO NpeaycmaTpuBaeT
N3bATUS UMM OrPaHNYEHMS, KacatoLMECs NUCMONb30BaHMSA 0OBHEKTOB MAaTEHTHLIX Npae Ha
MHOCTPaHHbIX CyAax, camorieTax U Ha3eMHbIX TPaHCNOPTHbIX cpeacTeax. ecaTte [ocyaapcTs-
YNEeHOB OTBETUIMU, YTO HE BKMNIOYAOT TAKOEe U3bATUE B CBOE HALMOHAaNbHOE 3aKOHO4aTEeNbCTBO
NN He Aanu HUKakoro oTeeTa. [1Ba [locyaapcTBa-yuneHa, 0TMETMB, YTO UX NPUMEHNMOE
3aKOHOAaTEeNbCTBO He NpeAycMaTpuBaeT Takoe U3bsTMe cpeacTBamun npasa, ykasanu, 4To B UX
topucankumm gencteyet CtaTbs Ster [NapuKckon KOHBEHLUN.

65. DopMynUPOBKN HOPM, UCMOMb3YyeMbIX MHOTMMW CTpaHaMn, B OCHOBHOM COBMagatoT U
oTpaxatoT nonoxeHusa Ctatbh Ster MNapwxckon KOHBEHUMK. B Lenom 60nbLIMHCTBO
"ocygoapcTB-4NeHoB ykasanu, 4To NaTeHTHas oxpaHa He pacrnpoCTpaHAEeTCs Ha UCNoNb3oBaHWe
3anaTteHToBaHHbIX 306peTeHnn Ha 6OPTY MHOCTPaHHbLIX Cya0B, @ TaKkke Ha UCMOSb30BaHUe
3anaTeHToOBaHHbIX N306pEeTEHNI B KOHCTPYKUMM U OYHKLNOHMPOBAHMM BO3AYLUHbIX CyA0B U
CpencTB HAa3eMHOro TpaHCNopTa, BPEMEHHO UK Cry4arlHO HaXo4sLWNXCS Ha UX TEPPUTOPUN.
OpHo N'ocyaapcTBO-USieH MMEeET KOHKPETHYO HOPMY, KacatoLLytoCs MCMONb30BaHWSA
3anaTteHToOBaHHOIo N300bpeTeHnss B KOCMUYECKOM annapaTe, BBO3MOM Ha ee TeppUTOpUIO:
"npegocraBnsgemble NaTEHTOM NpaBa He PacnpoCTPAHATCA HAa 06bEKThI, NpeaHa3HaYeHHbIe
Ons 3anycka B KOCMU4YeCcKoe NpoCTpaHcTBO". MHOrme ctpaHbl OTBETUN, YTO UCMONb30BaHNE
n300peTeHnsa AOMKHO BbiTb CBA3AHO "NUCKNIOYMUTENBHO" ¢ NOTPeBHOCTSMM Kopabns, cygHa,
BO34YLLUHOIO cygHa unv cpeactsa Ha3eMHOro TpaHcrnopTa unm "orpaHnymnBaTbCca” TakoBbIMUN.
Kpome Toro, HekoTopble CTpaHbl NpeaycMaTpuBatoT UHbIE YCIOBUS, KOTOPbIE AOSKHbI
cobnoaaTbCs MHOCTPAHHBIMU TPAHCMOPTHBIMWU CPEACTBaAMU, HaNpUMep, YTo 3anaTeHTOBaHHOe
n3obpeTeHne JOMKHO NCMNONb30BaTbCA "B COOTBETCTBUM C COrnalleHneM, 3aknoYeHHbIM
MeXay CTpaHOW, KOTOPOW OHO NPUHALNEXUT" N COOTBETCTBYIOLLEN CTpaHon, "unum B
COOTBETCTBMM C NHOOBIM MeXAyHapOaHbIM 4OrOBOPOM, K KOTOPOMY NpUcoeamHunncL obe
CTpaHbl, UN1 Ha OCHOBaHUN NPUHLKMNA B3aMMHOW Bbirodbl". Kpome Toro, HekoTopble gpyrue
CTpaHbl NPMBOAMAN NHbIE YCITOBUS, HANpPUMeEp: 3anaTeHToBaHHOE n3obpeTeHne "He
NPUMeHSAEeTCH B NpeanpuHMMaTenbCKux Lensx”, um "He ncrnonb3yeTca Ans Npou3BoaCcTBa
nobbIx TOBApOB A5 NPOAAXN Ha TEPPUTOPUK, NN IKCNOpTa 13" COOTBETCTBYIOLLEN CTPaHbI.
AHanormyHbiM 06pa3om, B ApYron CTpaHe U3bsaTue He pacnpoCTpaHSaeTCs Ha "NMPoOn3BOACTBO,
npeanoXeHne K Npogaxe Nnn UMNOPT 3anaTeHTOBAHHOM MPOAYKLUUKN".

66. B HekoToOpbIXx cTpaHax AonyckaeTcsl BBO3 MHOCTPaHHbIX TPAHCMNOPTHLIX CPeACTB U3
"nobown cTpaHbl”. [Opyrve ctpaHbl ynoMmuHaloT nobbie MocygapcTea-yneHbl MNapmkckoro cotosa
unu ctpaHbl-4neHsl BTO. 3akoHogaTenbCTBO HEKOTOPLIX TOCYyAapCTB-41eHOB
npegycmaTpusaeT NpUMEHeHUe U3bATUSA Ha B3aUMHOW OCHOBE, TO eCTb MHOCTPaHHbIe
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TPaHCNOPTHbIE CpeacTBa AOMKHbI NPUHaANexaTb CTpaHe, NpegoCTaBNALWEN Te Xe npasa
TPaHCMNOPTHLIM CpeacTBaM, 3aperncTpMpoBaHHbIM B MX cTpaHe. Kpome Toro, HaunoHarnbHoe
3aKoHO4aTeNbCTBO HECKOMbKUX [TOCyaapcTB-4eHoB AonyckaeT UMMOPT 3anacHbIX YacTen u
akceccyapoB A5 BO3AYLWHbIX CyAoB 6e3 yrpo3bl HapyLleHWs NaTeHTHbIX Npa., B LEensx
cobntogeHns obsa3atenbCcTB, NpeaycMoTpeHHbix CTatben 27 KoHBEeHUUM 0 MexayHapoaHom
rpakgaHckom aBmaumm ot 7 gekabps 1944 r. (Mukarckon koHBeHumn). B yacTHocTw,
3aKOHOAATEeNbCTBO 3TUX CTPaAH NpegycMmaTpyBaeT, YTO 3anacHble YacTu 1 akceccyapbl MOTyT
BBO3UTbCS HA X TEPPUTOPUIO, XPAHUTLCS HA HEN N MCNONb30BaTLCA AS1 PEMOHTa BO34YLUHOIrO
cyfHa Apyron cTpaHbl HE3aBUCUMO OT Hann4yms naTeHTa.

67. B GonbWMHCTBE CTPaH M3bATME pacnpoCTpaHAEeTCs Ha cyaa, Bo3ayLUHble cyaa 1
cpeacTBa Ha3eMHOro TpaHcrnopTa. B HekoTopbix ApYrMx CTpaHax OHO Takke
pacnpoCcTpaHSAETC Ha KOCMUYECKYIO TEXHUKY.

68. OtBeTbl MHOrMX [OCYAapCTB-YNEHOB HE coaepXaT onpeaeneHms TEPMUHOB "BpeMEHHO"
n/vnu "cny4yanHo" NPUMEHUTENBHO K 3axo4y MHOCTPaHHbIX TPAHCMOPTHLIX CPEACTB Ha UX
HauuoHarnbHylo TeppuToputo. [1Ba [ocygapcTBa-yneHa oTBETUMNK, YTO, COrNacHO NpuHLmMnam
npaBsa, 4OMKHO NCMNOMb30BaTbCA 0ObIYHOE 3HAYEHNE CIrIOB. TEePMUH "BpEMEHHbIE
NPOXOXAEHNS", NCMONb30BaHHbIN B OTBETE APYroM CTPaHbl, yKasbiBan Ha TO, YTO Takoe
TpaHCNOPTHOE CPeaCTBO HE DYHKLMOHMPYET B 3TON CTPaHe Ha NOCTOSIHHON ocHoBe. OH
pacrnpoCcTpaHsaeTCca Ha cuTyaL MM BpeMEHHOro 3axoa, To eCTb 3axoa Ha perynsapHon ocHOBe,
N CNyYamHoOro NpOXoXKAEeHWs!, TO €CTb NPOXOXAEHNSA Yepes ee TEPPUTOPUIO B CBA3N C 0COBbIMU
obctoarenbctBamu. Cyg apyroro locygapcTBa-yneHa NpuHan peLleHne o 3HadeHnn Crioea
"BPEMEHHO", COrfacHO KOTOPOMY "rnaBHOM Lienbio ynotpebneHmsa gaHHOro crnosa 6bino
NpoOBECTN pasnuune Mexay cygamu, KoTopble NpuBrnekanTca pakTuieckn Ans BHYTPEHHUX
onepauuin, n cygamu, CoBepLUatoLLMMN penckl Mexay cTpaHamun'. NockonbKy "HamepeHue
COCTOSSI0 B TOM, YTODObI CyAHO BOLLSIO B €€ TeppuTopuarbHble BOAbl M 3aTEM MOKMHYIO WX,
YyacToTa nepecevyeHnn rpaHunLbl He OTMEHANAa TOro 0BCTOATENBLCTBA, YTO KaXabl 3axo4 B
TeppuTOpuanbHble BOAbl CTPaHbI NIaHMPOBAarcs Kak KpaTkocpoudHbln”'. Kpome Toro, cyn apyrown
CTpaHbl MHTEpnpeTupoBan dpasy "BpeMeHHbIN 3aX04" Kak 03HavatoLLyto "3axon Ha CpokK
KOHEYHOW NPOAOIMKUTESNTbHOCTU, UCKMIOYMUTENBHO C LIeNbio y4acTUsa B MeXayHapoaHON
ToproBne". CooTBETCTBEHHO, BbINO yka3aHo, YTO CYAHO, BO3AYLIHOE CYAHO UK CyXOMnyTHOe
TPaHCMOPTHOE CPeaCcTBO, HAaXoasLWeecd B CTpaHe C LieNbio BbINPY3KM MHOCTPaHHbLIX TOBapoB
n/vnu Norpyskn oTe4ecTBEHHbIX TOBAPOB, NpeHa3HayYeHHbIX A5 BHELIHUX PbIHKOB, CYMTaeTCs
HaxoasLWMMCs B HEN "BPEMEHHO".

69. Llenu rocyaoapCTBeHHOM NOMMTUKM, NEXaBLUME B OCHOBE YCTAaHOBMNEHUSI U3bATUSA,
BKItoYanu: "cobnogeHne cyBepeHHbIX NpaB Hauumn, OTPaXKeHHbIX B UX COBCTBEHHOM
3aKkoHogatenbcTBe 006 MHTENNEeKTyanbHon cobcTBEHHOCTU", "obecneyeHre ycnosum, npu
KOTOPbIX NEPEeABMKEHNE NHOCTPAHHbIX TPAHCMOPTHbLIX CPEACTB HE CAEPXKMBAETCH YrpO30M
HapyLeHna naTeHTHbIX NpaB", "3awmuTa MexayHapoaHbIX NepeBo3ok”, "cobnogeHve
MexayHapoaHbix ob6a3atenscTs, npegycmoTpeHHbix Cornawexnnem TPUNC v Mapukckon

KOHBEHUMeN", "CTUMyNMpoBaHne TBOPYECKON AEATENbHOCTU N Hay4YHbIX UCCregoBaHNA" 1
"obecneyeHne obLEeCTBEHHbIX MHTEPECOB".

70. ToyTtun Bo Bcex MocyaoapcTBax-yneHax, NpeaycMaTpyBatoLLmMX Takoe UsbsaTne, npasoBasi
6asa, Ha KOTOPOV OCHOBaHO AAaHHOE U3bSATUE, CUMTAETCA AOCTAaTOYHOM ANst OCTMKEHUS
npecnegyembix Lenen. B aByx cTpaHax nnaHMpoBarcsi NepecMoTp 3akoHo4aTenbCTea.

PA3OEN VII: BEACTBUSA, HEOBEXOAUMBIE ONSA NONYYEHUA PA3PELLEHUA
roOCYAAPCTBEHHbIX OPTAHOB

CraTnctuka oTBETOB: OO0LLee 4yncno oTBETOB 72
N3bATME Ha OCHOBaHMK 3aKOHa 43
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N3bATrne He npeaycMOTpeHo / OTBET He Nosny4veH 27
HeonpegeneHHoe nnm nHoe aHanoryHoe u3bsaTune 2

71. B 43 13 72 oTBETOB OTMEYarnoch, YTo NPUMEHMMOEe 3aKoHO4AaTENLCTBO NpeaycMmaTpusaeT
N3bATUSA N/NNKN OrPaHNYEHNS, CBSI3aHHbIE C AENCTBUSIMU, HEOOXOANMBIMU AN NONyYeHUs
paspeLLeHnii rocyaapCTBEHHbIX OpraHoB. 29 [focygapcTB-YreHOB OTMETUINN, UTO Takoe
N3bATUE HE COOAEPKMTCA B UX 3aKOHOOATENbCTBE UM HE Janu HUKaKoro oteeta. B oTBeTax
opHoro NocygapcTtBa-yneHa ynoMmHanacb Hopma, kacarowasaca "oba3artenbHoOn nuueH3mmn”, a
apyroe focygapcTBO-UneH ynoMsiHyno obuee nonoxeHue 06 "orpaHuyeHnn eNCTBIS
narteHrta".

72. TocypapcTtBa-yneHbl npegycMaTpuBaloT Takme 3akoHOAaTeNbHbIE U3BATUA U
OorpaHuyeHus, cBA3aHHble C 4ENCTBUAMU, HEOOXOOMMbBIMW OIS NONYYEHUS paspeLleHnin
rocygapCTBEHHbIX OpPraHoB, B pa3nu4yHbix doopmax. B 3akoHogaTenbcTBe 60nbLUMHCTBA
"ocynapcTB-4YNeHOB aHHOE N3bATME ONMUCAHO B KOHKPETHbBIX MPaBOBbIX HOPMAaXx, OA4HAKO B
OQHOW CTpaHe KOHKpeTHasi HopMa 06 N3bATUKN, CBA3AHHOM C pacCMOTPEHNEM BOMNPOCOB
opraHamu rocygapCTBEHHOMO perynmpoBaHns, He NpeayCcMOTPEHO, a OTBET Kacaricsl U3bsATUs,
CBSAI3aHHOrO C NPOBEAEHNEM IKCMEPUMEHTOB/HAYYHbIX UCCNeaoBaHWI, NOCKOMbKY ObIno
COYTEHO, YTO OHO pacnpPoCTpaHseTCs U Ha AaHHoe n3baTue. B ognHHaguaTn cTpaHax nsbaTtue,
CBSI3aHHOE C pacCMOTPEHMEM BOMPOCOB OpraHaMu rocyapCTBEHHOrO perynvpoBaHus, u
U3bATUE, CBA3AHHOE C NPOBeAEHNEM SKCNEPUMEHTOB/HaYyYHbIX NCCneaoBaHnin, onpeaeneHHbIM
o6pa3om NpeaycMOTPEHO KOHKPETHON HopMoW. ELle B 0gHOM CTpaHe nsbAaTne npegycMoTpeHo
He 3aKOHO4ATENbCTBOM O NPOMbILLNIEHHON COBCTBEHHOCTH, @ agMUHUCTPATUBHBIMWU akTamu,
KacalLwmMmnca maTepumarnos, UCMOMb3yeMbIX B 30paBOOXPAHEHNN.

73. Ha Bonpoc o npaBe Ha UCMornb3oBaHWe AaHHOro U3bATUA NoAasnstoLee 6oSbLLMHCTBO
"ocygapcTB-4NeHoB OTBETUNN, YTO HUKAKUX OrPaHUYeHnA B OTHOLLEHUN TOrO, KTO UMEHHO
MOXEeT BOCMOMb30BaTbCA JAaHHbLIM U3BATUEM, HE CYLLIECTBYET, U B COOTBETCTBYHOLLMX 3aKOHaX
BCTpeYalTCHa Takne TepMuHbI, Kak "noboe nuuo”, "niobasa ctopoHa”, "nwbas TpeTba cTopoHa"
unu "noboe opugnyeckoe NuLE". B HEKOTOPbIX OTBETAX YNOMUHANUChL TEPMUHbI "fMLLO,
ncripalumsaroLlee caHKuuio Ha npogaxy", "nuuo, 3anpailumsarollee paspeLleHne Ha npogaxy",
"npeanpuaTre, Xenarllee 3aperncTpmpoBaTh HOBbI NEKAPCTBEHHbIN npenapat”, "KoMnaHus-
NPOM3BOANTENb HEMATEHTOBAHHbIX NIEKapCTBEHHbIX NpenapaToB”, "CTOPOHHMI UMMNOPTEP,
3KcrnopTep, MPOU3BOAUTESb UM N3rOTOBUTENb OOBEKTOB, OXPaHAEMbIX MaTEHTOM" UMK "TpeTbU
CTOPOHbI, HE MetoLLne pa3peLueHuns”. 3akoHodaTenbCTBOM ogHOro focyaapcTBa-yneHa
npegycMoTPeHO, YTO N3bATME KacaeTecs "nuu, NpoBOAALLMX NCCnefoBaHUA, TECTbI U
MCNbITaHNA HenaTEHTOBAHHON MeAULMHCKON NpoayKkumm [...]", BKNoYas "nponssoaurtenen u
NOCTaBLLMKOB MaTepuanos A8 Taknx uccnegoBaHuUn, TeCTOB M UCMbITaHUK". [pyroe
["locynapcTBO-UrieH OTBETUIIO, YTO U3BATMEM MOTYT MOMb30BaTbCA "Te nNuua, 0eNCTBUS KOTOPbIX
"HanpasBneHbl UCKIMYNTENBHO Ha MeTOAbl UCNONb30BaHWUsS n3obpetTeHun, ybeanTensHbIM
o6pa3om cBA3aHHble C pa3paboTkon 1 NpeaocTaBneHmemM MHopmaumm, NpeaycMoTPEHHON
degepanbHbIM  3aKOHOM, PeryrvpyoLwmnmM Npon3BoacTBO, UCMOMNb30BaHNe UNu Npoaaxy
nekapcTBEHHbIX NpenapaToB UM BMONorM4eckon NPOAYKUMK AN BeTepUHapHbIX Lienen'.
lMpMMeHnMoe 3akoHo4aTeNLCTBO psga CTPaH He COAEPXUT KOHKPETHOro yKas3aHus O TOM, KTO

nMmeeT MnpaBo Nosib3oBaTbCA AAHHbIM U3BATUEM.

74. 12 ['ocypapCTB-4fieHOB OTMETUIN, YTO U3BATUE PaCcnpPOCTPaHAETCS Ha NOSTyYeHne
paspeLleHni, KacatoLwwmxes "nborn npogykunn”, ogHako B 60NbLWMHCTBE CTPaH NPUMEHUMOCTb
JaHHOro U3bATUA OrpaHN4YMBaeTCs onpegerieHHbiMU BuaamMmy npogykumnm, TakumMm Kak
"hapmMauieBTMYECKasn NpoayKkums"”, "naTeHToBaHHbIE NIEKAapPCTBEHHbIE Npenapathbl Unu
naTeHTOBaHHasa MeauumMHCKaa annapaTtypa U MHCTPYMeHTLI", "onpeaeneHHble Buabl
MeaNLMHCKON npoayKkumu”, "dpapmMaueBTuyeckas npoayKLmMm U CenbCKOX03ANCTBEHHbIE
XUMuKaTol", "MeankaMmeHTbl", "MeguLUnHcKas npoaykumsa”, "HekoTopble NekapCTBEHHbIe

CpeacTBa 1 arpoxMmuyeckas Npoaykums”, "onpeaeneHHble Buabl MEAULNHCKOW NPOAYKLUN 1
MeauuuHcKas

Mo non

cpencTBa 3allnTbl pacTteHun ', "arfionatn4eckme rekapcrtBeHHble cpeactea ,
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nNpoayKumsa Anga nevyeHns niogen unv meguumMHckas npoaykums ans BeTepuHapHbIX
NpUMeHeHUn" 1 "HenaTeHTOBaHHbIE NekapCcTBEHHbIe npenapaTthl”. CornacHo 3akoHodaTeNnbLCTBY
ofHoro [focygapcTBa-yneHa, u3bsiTve pacnpocTpaHaeTCcsa Ha Bbigady paspeLueHunin
rocyJjapCTBEHHbIX OPraHoB B OTHOLUEHUN "NaTeHTOB Ha (hapMaLeBTUYECKYO MPOoAYKLuIo"
KacaroLmxcsa ToBapos, KoTopble (i) npeaHa3HaveHbl Ang nevyebHoro npumeHeHus, u (i) He
ABNATCH YCTPOUCTBAMM AN MEAULMHCKOrO U nevyebHOoro NpuMeHeHns", Kak OHN
oripefereHsbl B ero NpUMMEHUMOM 3aKOHOOaTenbLCTBe.

75. TocypapcTtBa-uneHbl janv criegyrolmne oTBeTbl Ha BONPOC O AOMYCTUMbIX ENCTBUSAX B
OTHOLUEHUKN 3anaTeHTOBAHHbIX M300peTeHMI, Nognexawmnx gaHHOMY U3baTuio. MHorne
"ocypapcTBa-ureHbl ykasarnu, 4To B pamMKax U3bATUA JONYCTUMbI Takue AeNCTBUSA, Kak
"ncenegoBaHua”, "uUcnbiTaHns", "TecTbl" U/unn "akcnepuMeHTbI”, a Takke "BblTeKkatoLme 13
3TOro NpakTuyeckue TpeboBaHUs", "cBsAI3aHHbIE C 3TUM NpakTU4eckne noTpedHocTn" nnu
"CBSA3aHHbIE C 3TUM npoueaypbl”, HeobxoauMble ANA NONyYeHUs "caHkuun®, "paspeLleHns” unm
"pernctpaunn” ona Npoaaxu NPoAyKTa, Kak OHU onpefereHsl B NPUMEHNMOM
3akoHogatenbcTBe. B ogHom NocygapcTBe-yuneHe nabsaTue pacnpocTpaHseTcsl, B HaCTHOCTM,
Ha "9KCNEepPMMEHTbI U KIMHUYECKME UCNbITaHMSA", B X04€ KOTOPbIX dhapmaLeBTMyeckas
NPOAYKUMS, CoOAepKaLlasi OXpaHAEMbI aKTUBHbIA MHIPEOVEHT, UCMbITbIBAETCA B Lenax coéopa
OaHHbIX, HE0BX0AUMBIX MPU NONy4YeHUM paspeLleHns Ha npogaxy. Bo MHorux MocygapcrBax-
yrieHax B pamkax 4aHHOro U3bATUA JOMYCKalTCa "M3roToBMNeHne" 3anaTteHTOBaHHOro
n3obpeTeHus, ero "ncnonb3oBaHMe", a Takke "npogaxa' u "npeanoxeHue Kk npogaxe”. bonee
TOro, HEKOTOpPbIE ApYyrne CTpaHbl TakKe YyrnoMMHan "KOHCTPyMpoBaHue", a Takke
"3aMmMcTBOBaHue 1 nepegavy”. B Heckonbkux ["ocygapcTBax-yrneHax npumMeHmMmMoe
3aKoHOOAaTeNbCTBO HE YTOUYHAET, Kakme OeACTBUSA ABMAITCH paspeLlleHHbIMU, TOBOPS B LIerNoMm

0 "MeTodax Ucnonb3oBaHWs, He0BXoAMMbIX AN NONYYEHUS pa3peLLeHnii Ha Npoaaxy"”.

76. CornacHo 3akoHogaTenbCTBY MHOMMX [[oCcygapcTB-4neHoB, ANng nonyyYyeHns npasa Ha
N3bATNE paspeLLeHns rocygapCTBEHHbIX OPraHOB OOSMKHbI MCMpaLUMBaTLCA B TOW CTpaHe, B
KOTOpow BbINKn coBepLleHbl COOTBETCTBYIOLLNE OENCTBUS, XOTS B ogMHHaguaTn focygapcTeax-
ynieHax N3bATUE PaACNPOCTPAHANOCH U HA OENCTBUSA, COBEPLUEHHbIE C LieSbio NoyYeHus
paspeLleHns rocyaapCTBEHHbIX OPraHoB B Apyrux ctpaHax. B ogHom NocypgapcTtee-yneHe
coBepLUeHne AencTBMIA, He0BX0OMMbIX AMs NONYYEHUsT pa3peLLeHnsa Ha Npoaaxy, onycKkaeTcs
B Nt0BOM rocygapcTse, asnstowemcsa [JoroeapusatoLLencsa ctopoHon CornaweHuns ob
yupexgeHun BcemmupHon Toproson opraHmsaumm ot 15 anpend 1994 r. HekoTopble 13 CTpaH,
A0nycKaloLWmMX 9KCNOPT, yCTaHaBNMBaKOT Apyrue obssaTenbHble ycnosus. Tak, 0ogHO
"ocypapcTBO-4neH ykasano, YTo Takue gpyrme cTpaHbl 4OSMKHbI MMETh "CONoCTaBMMbIE HOPMbI
perynupoBaHusa cdapmMaueBTudeckon npogykummn'. Opyroe MocyaapcTBo-yseH
npegycMaTpuBaeT, YTO HOpMa, paspeLlaroLas ncnonb3oBaHme n3obpeteHnsa onsa uenewm,
CBSA3aHHbIX C MNOSTyYEHNEM aHaNOrMYHOro paspeLleHnsi rocyaapCTBEHHbIX OPraHoB Mo
3aKoHO4aTeNbCTBY APYron cTpaHbl '[...] NpUMEHseTCs TONbKO B TOM Criyvae, ecrim CpokK
AencTBusa nateHTa 6bin NpoaneH [...], a ToBapbl BKMOYatoT B cebsa unu cogepxar |[...]"
onpegeneHHyto npogykumio. OgHo MocygapcTBo-yneH, Aonyckasi BO3MOXHOCTb aKcnopTa
npoayKummn 3a npegenbsl CBOEN HaLMOHANbHON TEPPUTOPUM, YKasbliBaET, UTO TaKOW SKCNOPT
paspeLuaeTcs TOMNbKO B Lensx cobnogeHns yCTaHOBIEHHbIX B 3TOM rocyJapcTBe YCNoBUi
Bbl4auu paspeLueHuin Ha npogaxy. Kpome Toro, B oTBeTax psga cTpaH ynoMnHaeTcs
BO3MOXHOCTb MMMOpTa TOBapoOB A1 MNOMyYeHNSA pa3peLLeHnin Ha Npoaaxy B 3TUX CTpaHax.

77. ToBops 0 Apyrux KpUTepusx, onpeaenstowmnx obbem n3batus, pag focygapcTs-4neHoB
OTMETUN NPAMYI0 CBA3b MeXAy UCCrneaoBaHUSAMU, UCMbITAHUAMU U BbITEKAIOLWUMU N3 HUX
npakTuyeckumm TpeboBaHmns MK, C OGHOM CTOPOHbI, U paspeLleHneM Unn pernctpaumen, ¢
apyron. AHanornyHbiM 06pasom, HEKOTOpbIE ApyriMe CTpaHbl yKasbiBanu, YTto
COOTBETCTBYIOLLNE OENCTBUA OOMKHbI COBEPLLATLCS "TOSMLKO" UMK "MCKNIOYNTENBHO" ANS
NonyyYeHus paspeLLeHnii rocygapCcTBeHHbIX opraHoB. Ewe ogHo MocynapCTBO-UneH OTMETUIO,
4yTO "OEencTBms, ynoMmHaemble B HacToswen Ctatbe, ONYyCKaloTCa Npu YCroBUn, YTO Takue
OENCTBMS HE HAHOCAT HeonpasAaHHOro ywepba HopManbHOMY MCMOSb30BaHUIO NaTeHTa N He
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NPUYNHAIOT YpEe3MEpPHOro Bpeaa 3akoHHbIM MHTepecam naTeHToobnagaTens, ¢ y4eTom
3aKOHHbIX MHTEPECOB TPETbUX CTOPOH".

78. MHoruve NocygapcTBa-yneHsl, NnpegycmMaTpmBaloLlime JaHHOoe U3bATue, ykasbliBanu, 4To
Lenu rocygapcTBEHHOW NOMIUTUKK, Nexallmne B ero OCHOBE — 3TO HeaonyLeHne (pakTu4eckoro
NPOANEeHUs CPOKOB NAaTEHTOB B MHTepecax nateHToobnagarenen n obecnevyeHue
Hagnexatlero 6anaHca npas. OgHo MocyaapcTBO-YreH NOACHSIET, YTO "B OTCYTCTBME U3bATUSA
anbTepHaTUBHbIE NPOU3BOAUTENN HE NMeNU Bbl BO3MOXHOCTM MONy4vaThb paspeLleHuns
rocyfapcTBEHHbIX OPraHoOB [0 UCTEYEHMS cpoka naTeHTa. OTn npoueaypbl 3aHMManu Obl
onpeperneHHoe Bpems 1 6binv 6bl paBHOCUIbHBI MPOANEHUIO Nepuoda AeNCcTBUSA
UCKMIOYNTENBbHBIX NPaB NepBoHavanbHOro nateHtoobnagarens”. Kpowme Toro, elle ogHoO
"ocynapcTtBo-4yneH, rosopsi o Komuceun BecemmpHom Toproson opraHusaumm "KaHaga —
MaTeHTHas oxpaHa hapMaLLeBTNHEeCKON NPOAYKLMK'Z, OTMETUMO, YTO U3bATME, "NMOMUMO
3aLmMTbl OBLLECTBEHHbIX MHTEPECOB, YCTaHaBMMBAET [...] padyMHbI 6anaHCc MHTepecoB Mexay
npasoobnagaTensammn 1 norb3oBaTeNnaMn Npas UHTeNNeKTyanbHon cobcTtBeHHocTn". o
MHeHuIo Apyroro [flocyaapcTea-yneHa, n3batne Heobxogmmo, "4tobbl TpeboBaHNs
rocy4apCTBEHHOrO peryniMpoBaHns He orpaHnyYnBany KOHKypeHumo". AHanornyHbiM obpasom,
apyrve FocyaapcTBa-yneHbl OTBETUMNN, YTO AHHOE U3BbATME NPEeayCMOTPEHO ANS TOro, YToobI
"cnocobcTBOBaTL NPOAaXKaM HenaTeHTOBaHHbIX NIEKAPCTB" Ha BHYTPEHHMX U BHELLHUX PbIHKaX,

nn

"BKNIOYNTb NbrOTHbIE MOMOXEHUA B MATEHTHLIN pexuM [...]","noowpatb pa3paboTky 1
NULEH3NPOBaHNE KOHKYPUPYIOLLNX MPOOYKTOB", "CTUMYINMPOBATb TBOPYECKYIO OEATENBHOCTL U
obecneyrBaTb NPON3BOACTBO KAYECTBEHHON U MEHEE AOPOron NPOAYKLUN HA MECTHbLIX
NPOU3BOACTBEHHbIX NPeANPUATUAX, C LENbi OKa3aHUs NOMOLLM MaccaM HaceneHus B LIENoM n
COOEeNCTBMA NPOMbILLNIEHHOMY Pa3BUTUIO B YaCTHOCTU'", a Takke "faBaTb BO3MOXHOCTb
HaceneHuo npuobpeTaTtb NekapcTea N MeQULNHCKYIO TEXHUKY M MUHCTPYMEHTbI No 6onee
HU3KMM LieHaM MO UCTEYEHMM CPOKOB MX NaTeHTHOW oxpaHbl”. Kpome Toro, ogHo MocyaapcTtso-
YNeH OTMEeTUNO: "3anHTEepPeCcoBaHHOCTb ObLLIECTBA B AEATENIbHOCTM KOMMNaHWI-
npounsBoanTenen HenaTeHTOBaHHbIX NEKAPCTB CBA3aHa C UX 3HAYUTENbHbBIM BKMNaJoM Kak B
HapalLmBaHme akcnopTa [...], Tak U B 1 obecneyeHne pabounx MeCT Ansi 3HaYNTENbHOro Yymcna
nogen, npexae BCero, Hay4HbIX COTPYAHUKOB, YTO JaeT o0LWecTBY BeiMrpbIw Bnarogaps
KOHKYPEHLUU Ha pbIHKe hbapMaueBTUYEeCKOM MPOAYKLUN U CHUXEHUIO LieH Nog OeACTBUEM
KOHKYpeHUUKn". HecKkosnbKO CTpaH OTBETUIN, YTO AaHHOE N3bATUE NPESYyCMOTPEHO, YTObbI
obecneunTtb cobniogeHme Oupektmue 2004/27/EC n 2004/28/EC.

79. bBonbwunHCTBO NOCYAapCTB-4YNEHOB COYNY NPUMEHUMYIO NPaBoBYO 6a3y N3bATUS
[0CTaTOYHOW ANA AOCTUXEHUS NpecnefyeMblX Lenen Uy He ganu HUKakoro oteeta Ha
AaHHbIV Bonpoc. B Heckonbkux MocygapcTBax-yneHax nnaHMpyeTcsi BHECEHWe NonpaBok B
COOTBETCTBYIOLLEE nonoxeHue (nonoxeHus). B ogHom "ocygapcTBe-yneHe Takas nonpaska
"pacnpocTpaHseT n3baTne, yCTaHOBIEHHOe Ang n3obpeteHun B obnacTtn npon3BoacTBa
nekapcTB Ha Bce TexHonornn". [pyroe 'ocynapcTBo-4neH OTMETUIO, YTO OHO "MPoBOAUT
aHanm3 NpMMeHeHUs N3BbATUSA C LIeNbio OLEHKU ero nonesHoCcTy B CBeTe peanusauum Lenm
co3gaHus cbanaHcupoBaHHOW NAaTEHTHOM CUCTEMBI".

80. bBbonbwKUHCTBO [N'OCYAapCTB-UYNIEHOB HE OTMETUIMN HUKaKUX 3aTpyAHEHU B NPaKTUYECKON
peanusauum gaHHOro n3baTtus. FoBops o 3aTpyaHeHUax, ogHo focygapcTBO-4neH OTMEeTUIO,
4YTO NaTeHToobnagatenn OTHOCATCS K AaHHOMY U3BATUIO OTPULLATENBHO U, COOTBETCTBEHHO,
"CTPEMATCA He JoNYyCKaTb NOSTyYEeHUS pa3peLLleHnii perynmpyowmx MHCTaHUMn, gobusasch
NPUHATUSA COOTBETCTBYIOLLMMM CyaamMm noctaHoBreHun o6 obecneuntenpHbix mepax”. OHO
OTMeTUNo, faree, 4To "cyAbl He NPOSABMAIT €ANHOrNacusa B CBOUX peLleHnax no JaHHOMY
Bonpocy". [pyroe N'ocyaapCTBO-YSieH, 0TMeYas, YTO "TOYHbIN 06 bEM NPUMEHEHUS aHHOro
N3BATUA NOKa HesiceH", cebinanock Ha Ctatbio 10(6) Oupektuebl 2004/27/EC v ykasano: "[...]
HESICHO, Kakune "nUCnblTaHnsa 1 nccrnegoBaHms” nognaaatroT Nod U3bsTUE, U Kakas OeaTernbHOCTb
npencraenseT cobon "BbiTeKaloLLME N3 HUX NpaKkTuyeckme TpedosaHusa". B cBA3M ¢ 3TUM OHO

z Hoknag Komuceun "KaHaga — MNateHTHasa oxpaHa cdapmaueBTudeckomn npogykuun” (DS 114).
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3ajano BOMpoc, BKMOYAOT N1 OHW, HaNnpuMep, "co3aaHne 3anacos NN NpUHATUE
npeaBapuTenbHbIX 3aka3oB”. Kpome Toro, roBopsi 0 HeJaBHEM peLUeHun anennsaumoHHoro
cyaa, npusHasLlero nyénukaumo nHpopmaumm o HenaTteHTOBaHHOM fIeKapCTBEHHOM
npenapate B 6a3e aaHHbIX "G-Standard" HapylweHmemM naTeHTHbIX Npa., 3To ['ocygapcTBo-
YneH ykasarno, 4YTo, cyas Mo Bcemy, cyq "He MpUHAN B pacyeT nonoxeHne QupekTussbl
2004/27/EC, xoTa 3TO NOMOXeHue yxxe 6bINo peanMsoBaHo B HALMOHANbHOM
3akoHogatenbcTee". [pyroe focydapCTBO-UNeH, roBops O rnornpaske, BHECEHHOW B
COOTBETCTBYHOLLYIO HOPMY €ro HaLMOHanNbHOro 3akoHoA4aTenbCTBa, peanusyoLyo npektuey
2004/27/EC, 3agano Bonpoc 0 TOM, UMeEeT N1 OHa 06paTHyLo CUMy B CBETE peLLeHNst
BepxoBHOro cyaa aTou cTpaHsbl, B KOTOPOM ObIfio yKa3aHo, YTo "A0 BCTYNMeHns B cuny 3akoHa
Ne 29/2006 HanpaBneHne o6pasLoB rocygapCTBEHHbIM OpraHam 34paBOOXPaHEHUS He
nognagano nog "n3bATne Ansd NCnonb3oBaHUsA N300peTeHNn B SKCNepUMEHTarnbHbIX Lensax”.
[Opyroe NocynapcTBO-4neH, roBops 0 3aTpyAHEHUsX, yKkasano, YTo "n3bAaTue HU pasy He
NPMMEHASIOCL".

PA3AOEN Viii: ACHEPMNMAHUE NATEHTHDBIX NMPAB

CraTnctuka oTBETOB: OO0LLee 4yncno oTBETOB 72
HaunoHanbHbI NpUHLMN 25
PervoHanbHbIn NpyuHLMN 12
MexayHapoaHbIn NpUHLMN 7
CwmeLuaHHbIV NpuHUMN (Hanpumep, 9
HaLMOHarnbHbI/MeXayHapOoaHbIN)
HeonpepeneHHas cutyaunsa / otBeT He AaH / 19
ncyepnaHue npas He NpegycMaTpmMBaeTcs

81. W3 72 oTBeTOB, HAUMOHAarbHbIA NPUHLMM UcYepnaHua npas 6bin BbiSBEH B 25 oTBeTax,
pervoHarnbHbIn — B 12 OTBETaX M MeXOyHapoaHbIn — B 7 oTBeTax. B 12 oTBeTax oTmevanocs,
4YTO COOTBETCTBYHIOLLME CTPaHbI MPUMEHSIOT CMELLaHHbIE CUCTEMbI, codeTatoLwme: (i) nnbo
HaUMOHarbHbIA U pernoHarbHbIA NPUHUMNLI, (i) TMB0 HauWOHaNbHLIN N MeXAyHapPOAHbLIN
npuHUmMnbl, (i) NTM60 HauMOHaNbHLIN, PperMoHanbHbLIN U MeXayHapoaHbIA NPUHLAMLI
ncyepnaHua npas. B 5 oTBeTax yka3blBanoch, YTo CUTyaums SBnseTca HeonpeaeneHHon. B 13
cnyyasx He 6bI10 JaHO HMKaKOro oTBeTa, U B 1 oTBeTe 0TMeYanoch, YTo ncyepnaHvue npas He
npegycmaTtpuBaetcs. OQHO pernoHaribHoe naTeHTHOe BEAOMCTBO yKa3arno, YTO NPUHLMMLI
ncyeprnaHusa yctaHaenmeatTca ero [loroapvsaroLLMMUCS rocyaapcTBaMu.

82. B cnyyae npuMeHEeHMs HauMOHanbHOro NPUHUMNAG ucyepnaHnga npae 3akoHO4AaTENbCTBO
"ocypgapcTB-y4neHoB NpeaycMaTpuBaeT, Hanpumep, YTo NaTeHTHas oxpaHa "He
pacrnpoCcTpaHsaeTCca Ha AenCcTBUS [...], Kacalowwmecs NpoayKTa, OXpaHAeMoro naTteHToMm, nocre
TOrO, KaK yKasaHHbIA NPOAYKT NOCTYNUI Ha PbIHOK" COOTBETCTBYIOLLEN TEPPUTOPUN, U "He
MOXET NPenATCTBOBATb NOCTYMNNEHUIO B rpaxagaHckun obopot”. OaHo MocyaapcTBo-yneH
YTOYHWUIO, YTO UCHepnaHne NaTeHTHbIX NPaB HAacTynaeT TOMbKO B TOM Cry4yae, ecriv npoaykT
ObIn BBEOEH B rpaxkgaHcknii o6opoT “nateHToobnagarenem nnm c ero cornacus”. Opyroe
"ocygapcTBO-YneH ykasarno, YTO OHO "MpuUMeHseT AOKTPUHY NoApasyMeBaemMoro
NMLEH3MPOBaHUSA, KOTopas 03Ha4aeT, YTo Koraa nateHToobnagarens npogaet
3anaTteHToBaHHOe nsgenve (Unu nsgenue, NoNyYeHHoe B pesynbTaTe NpYMEHEeHUs
3anaTeHToOBaHHOro npouecca), nokynaTens npuobpetaeT NUUEH3N0 Ha UCNOoNb30BaHNe 1
NpoAaxy nsgenus, 1 Bce nocnenyroLne nokynaTteny nosyyatrT TaKyk Xe NULEH3N0".

83. B cnyyae npumMeHeHus permoHarnbHOro npuHLUmuna ncdeprnaHns rnpae HeKoTopble
"ocypapcTBa-yneHbl npegycMaTpmBaloT McHepnaHue npas no permoHanbHOMY NPUHLMNY B
pamMKax eQuHOro pbiHKa — HanNnpuUMep, ycTaHaBnmeag, YTo naTeHToobnagarens He Bnpase
3anpeTuTb AeNCTBUSA B OTHOLLEHMUM NPOAYKUNN, BBIHECEHHOMW "Ha PbIHOK Ha TeppuTopum |...]
nateHToobnagarenem unu c ero onpegeneHHoro corrnacus, Kpome crnyyaes, Korga
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naTeHToobnagarTenb MMEET 3aKOHHbIN MHTEPEC B TOM, YTOObI HE JOMYyCKaTb AANbHENLLNX
npoaax npogykuun”. Tem He MeHee, 60NbLIMHCTBO TOCygapcTB-4YNEHOB NpeaycMaTpuBaoT
orpaHM4YeHne Takoro ncyepnaHusa npae B Cryyasx, Hanpumep, "korga ans aToro umerTcs
NpaBOMEPHbIE MOTMBBI, U caM NpaBoobnagaTens Bo3paxaeT NPOTUB AaNbHENLLNX Npoaax
NPOAYKLUMM, @ UMEHHO, KOorga rnocrne ee nocTynneHns Ha PbIHOK ee COCTOsIHNE n3MeHseTcsa" nnm
B CNny4ae, Korga MMetoTcs "3akOHHble OCHOBaHWUS ANS BO3paXXeHWI NPOTMB AanbHENLEero
NPUCYTCTBMA NPOAYKLMM B XO39NCTBEHHOM 060opoTe”. OfHOo MocyaapcTBO-UNEH,
NPUMEHSIIOLLIEE PEMMOHANbHBIN MPUHLMN UCHEPNaHUsS NpaB, NONb3yeTcs "AOKTPUHOM
noApasyMeBaeMoro NMUEH3NPoBaHus, KoTopas (PyHKUMOHUPYET Kak JOKTPMHA ucdepnaHns
npas". Takum obGpasom, bopmarnbHO "Npu Npogaxe 3anaTteHTOBaHHOIO NpoaykTa
naTeHToobNagaTenb nepefaeTt NoKynaTeno BMECTE C TOBapaMy pas3peLleHne Ha Npogaxy unm
ncnonb3oBaHne nsgenua”. lMNpeueaeHTHbIM NpaBoM Apyroro FocyaapcTBa-yneHa ycTaHOBNEHO
B KayecTBe obLyero npMHUMNa, YTo CTOPOHa, CChinarLLascsa Ha ucyepnaHune npas, 6epeT Ha
cebs 6pemMsa [oka3biBaHMSA HANU4YMsa COOTBETCTBYOLMX NPEANOChINOK.

84. B cnyyvasix npMMeHeHUsa MexayHapoaHoro NpuHuMna ncyepnaHus npas
3aKoHo4aTenbCTBO [[0CyaAapCTB-YNEHOB COOAEPXKUT, HAaNpPUMep, NOMOXEHUSA O TOM, YTO "MMMOPT
3anaTteHToOBaHHOW NPOAYKUMM, BKMoYas 06beKTbl NPOMbILLIIEHHOW COBCTBEHHOCTU NN
NpoAyKumio, pa3paboTaHHyo Npy MOMOLLM 3anaTeHTOBaHHOIoO npouecca, Ha TeppuTopumio [...]
He cyMTaeTcs HapyLeHneM UCKNIoYMTEeNbHbIX NpaB naTeHToobnagartens, ecnu oHa bbina
NpaBoOMEPHO BBEAEHA B KOMMepYECKuin o6opoT B APYron cTpaHe nateHToobnagatenem unm c
ero cornacus”, "...npnobpeTeHHbIe CTOPOHAMKN 3aKOHHBIM 06pa3oM nocre Toro, Kak NPoayKLUmMs
Bbina 3akoHHbIM 06pa3om BBeAeHa B KOMMepYeckuin 060poT noboin CTpaHs!
npaBoobnagarenem unu TpeTbeN CTOPOHON C cornacus npasoobnagarens”. HekoTopble 13
aTnx [ocyaapcTB-YneHoB NpeaycMaTpuBatoT ONONHUTENbHbIE YCIOBUS NPUMEHEHMS
MeXAyHapoaHOro NpuMHUMNa ncyepnaHusa npas, HanpuMep, YCrnoBme o TOM, YTO Takve OeNCTBUS
He OOMMKHbI HAHOCUTBL "HeornpaBAaHHbIN yLepb HopManbHOMY MCMOSb30BaHWUIO NaTeHTa u
Ype3MepHbIN yuepb 3aKoHHbIM MHTEepecam COBCTBEHHMKA NaTeHTa Uinn ero nuueHsnarta'.
OpHo Nocypapcteo-uneH Ao6asuno, YTo nepBoHavanbHO AaHHOE M3bsTue H6bIno OCHOBaHO Ha
peLleHNsX aHTUMOHOMOSIbHON KOMUCCUK, a B HAcTosILLLee BPEMS OHO OCHOBAHO Ha peLLEeHNsAX
CydoB, paccmMaTpmBaloLWLMX Aena O HapyLLEeHNAX pexrma cBOOOAHOM KOHKYPEHLUUN.

85. HekoTopeble NocyaapcTBa-yneHsl NpeaycmMaTpmBaloT codeTaHme pasnuyHbIX NPUHLMNOB
ncyepnaHusi Npae B 3aBMCUMOCTW OT TOro, rAe 3anaTeHTOBaHHas NpoayKkuusi Bnepeble
MOCTyNnuna Ha PbIHOK. Tak, perMoHanbHbI NPUHLMN UCYEpNaHns nNpaB NPUMEHSIETCS, ecrnn
NPOAYKUMSA BNepBble NOCTynuna Ha pblHOK B EBponenckon akoHoMuyeckon 3oHe (ES3), a
HaLMOHanbHbIN NPUHLMN — €Cnu NPOAYKUNS BNepBble NOCTYNMMNa Ha pbiHOK 3a NpeaenamMm
pernoHanbHOro pbiHKa.

86. HekoTopble apyrue MNocyaapcTBa-yneHbl NpeaycMaTpyBaloT NPUMEHeHe pasfnyHbIX
NPUHLMNOB UCYepnaHKs Npas, B 3aBUCMMOCTM OT XapaKTepa COOTBETCTBYHOLLMX TOBApOB.
HekoTopble MocynapcTBa-yneHbl OTMETUNN, YTO OHW NPeayCMaTPUBatoT "KOHKpPETHOe
nonoxeHne o6 UcyepnaHMmn NpaB B OTHOLLEHWUWN pacnpoCcTpaHeHust G1oNorm4eckmnx
mMaTepuanos”. B ogHom u3 Takux focyaapcTB-4neHOB HOPMbI, KacatoLmMecs ncyepnaHus npae,
[AOMNOSHUTENbHO NpeaycMaTpPMBaloT, YTO "Npoaaxa UM nHasi KoMMmepyeckasi oopmMa nepegaym
MIeMEeHHOro ckoTa UMM MHOTO XXMBOTHOIO PENPOAYKTMBHOIO MaTepuarna
CEeINbCKOX03IMCTBEHHOMY MPOU3BOAUTENIO NaTeHTOOGNagaTenemM UM ¢ cornacusi NocnegHero
noapasymeBaeT NpedoCcTaBlieHne CenbCKOX03AMCTBEHHOMY NPOU3BOAMTENIO pa3peLLeHms Ha
MCMonb3oBaHNE UM MOSy4YeHHON NPOAYKUMM ONs pa3sBeaeH st U Pa3MHOXEHUS B
coBCTBEHHOM X03AICTBE" U Ha "MCMOSIb30BaHWE OXPaHSEMOro NaTeHTOM MOrofoBbs B
CEeINbCKOXO3SIMCTBEHHbBIX LIENsX, KPOME CO3[aHusl PenpoayKTMBHOIO 3anaca; Takas
AEeATENbHOCTb BKMOYaET NpeaocTaBneHne XMBOTHLIX UMM MHOTO XXMBOTHOMO PENPOAYKTUBHOMO
mMaTepuana Ans ero cenbCckoxo3scTBEHHOM aesTenbHocTh". Kak ykasbiBaeT 310 ocyaapcTBo-
YneH, "M3 NpeLeaeHTHOro NpaBa C OMEBMAHOCTLIO CreaAyeT, YTO onpeaensowmMM MOMEHTOM
NpY NPYMEHEHUN NPUHLMNA UcYepnaHns Npae sSBMAsSieTCs TO, NOCTynuna v NpoayKumus Ha
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PbIHOK 3aKOHHbIM 06pa3oM”, 1 YTO "NPOAYKLMS, NOCTYNMBLUAS HA PbIHOK HA OCHOBaHWUK
NPVHYAUTENBbHOW NULIEH3UN UNN NpaBa NPeXaenonb30BaHNst, CYMTAETCH NOCTYNUBLLEN HA
PbIHOK 3aKOHHbIM 06pa3om”. Kpome Toro, B ogHoM ["ocygapcTse-yneHe noboe nuuo,
BBO3sLLee 3anaTeHTOBaHHY MeOULUMHCKYHO NPOAYKLMI0 HA OCHOBE OrpaHNUYeHHOro
pernoHarnbHOro NpuHUMna ncyepnaHusa npas, "obsasaHo yBeaoMUTbL 06 3ToM
nateHToobnagarens unu ero NnpaBornpeeMHuKa He No3gHee, Yem 3a Mecsy 40 NoJayn 3asiBKu
Ha nonyyeHue nuueH3uu Ha npodaxy". B gpyrom locygapcTee-yneHe, NpUMMEHSIOLWEM B
LerioM HauuoHarbHbIA MPUHLMI ncuepnaHusa npas, "MUHUCTP 30paBoOXpaHeHUs YNorTHOMOYEH
[...] ycTaHaBnmBaTb yCNoBuKsl, Ha KOTOPbLIX N060N 3anaTeHTOBAHHbIN NIEKAapCTBEHHbIN Npenapat
MOXeT naparnnenbHO BBO3UTLCS Ha [ero Tepputopuio]”.

87. OpHo NocyaapcTBO-YneH NPUMEHSIET pasfnnyHble NPUHLMMBI UCHeprnaHusa npas B
3aBMCUMOCTU OT MeCTa, B KOTOPOM 3anaTeHTOBaHHas NpoAyKUuMsa BRepBble NoCcTynuna Ha
PbIHOK, a TaKkkKe OT XxapakTepa ToBapoB. CornacHo ero NpMMeHMMOMy 3akoHo4aTeNbCTBY, (i) B
KayecTtBe o0LLero npasuna NpMMeEHSETCA perMoHanbHbIN NPUHLMN ncHepnaHns npas,

(i) ogHako, ecnun NaTeHTHasi OxXxpaHa NMeeT BTOPOCTENEHHOE 3HaYeHne BBUAOY
PYHKLMOHANbHbIX CBOMCTB 3anaTeHTOBaHHbIX TOBAPOB, NPUMEHSIETCA MEXAYHaPOLHbIN
NpUHUKUN ncyepnaHng npas, U (iil) HesaBucMMo oT NyHKTOB (i) u (ii), B criyyasax "ycTaHOBNEeHUN
LileH Ha 3anaTeHToBaHHbIe ToBaphbl', B YACTHOCTU, Ha NeKkapCTBEHHbIE CPeacTBa,
"ocynapCcTBOM-UYNEHOM UM CTPAHOM MX KOMMEPYECKOW peanusaunm ToBapbl MOryT
MMMnopTUpoBaTbCA Ans NpodeccnoHanbHbIX LEeNen.

88. B HekoTopbIx [[OCyaapcTBax-yneHax Hemnb3si ¢ onpeaeneHHOCTbIoO roOBOPUTL O
NPUMEHEHUN KOHKPETHOrO NpuHLMNa ncyepnaHus npas, NOCKOMbKY, HaNnpumep, B
3aKoHo4aTenbCTBe "He yKazaHo MecTo ucdepnanua npas”. OgHo ocyaapCcTBO-4YneH OTMETUIO
B 9TOM KOHTEKCTe, YTO npakTukKa ncHepnaHusa npas onpeaensieTca npeueeHTHbIM NpaBoM:
"McyepnaHne unu HemcuepnaHme npae Yalle BCEro 3aBUCUT OT KOHKPETHbIX YCIOBUM,
YCTaHOBIEHHbIX NaTeHToobnagarenem Ans nepBoHavyanbHOM Nnpogaxn'”.

89. bonblWKNHCTBO ["OCYyaapCcTB-4NIEeHOB He JaeT naTeHToobnagarTento npasa BBOAUTb
OrpaHNYeHnss Ha UMNOPT UMM MHOE PacnpPOCTPaHeHNe 3anaTeHTOBAHHOM NPOAYKLUN NyTEM
NPUMEHEHUS onpeaeneHHbIX yBEAOMIEHUN, KOTOpPble MOMN Bbl MMETb NPENMYLLLECTBEHHOE
OencTBMe Hag NPUHATLIM B JaHHOW CTpaHe MPUHLMNOM ncdepnaHms npaB. XoTs HEKOTOpPbIe
Opyrve cTpaHbl 4OMNYCKaT Takue orpaHn4eHnst, Apyrne cTpaHbl yKkasblBaloT, YTO CUTyauus
aBnseTcs HeonpegeneHHon. B ogHom ["ocygapcTBe-yneHe orpaHnyeHns BO3MOXHbI Ha
HaLWOHaNbHOM YPOBHE, MNOCKOMbKY OHO NpefycMaTpmBaeT nogpasymesaemMoe
NUUEH3NPOBaHNE, KOTOPOE MOXET 3aMEHATLCSA JOrOBOPHBLIMU YCIIOBUAMM, HO HEBO3MOXHbI Ha
pernoHanbHOM YpPOBHE BBMAY YHUKANbHOCTN perMoHanbHoro poiHka. [pyroe locyaapcTBo-yneH
OTMEeTUNOo, 4YTo "NpaBoobnagaTens MOXET He AOMNYyCKaTb BBO3a TPETbeW CTOPOHON, 6e3 ero
cornacus, npoaykumn, asnstoLenca o6beKTOM NaTteHTa, UM MCNosib3oBaHKs npoLecca unm
NPOAYKUMM, NONYYEHHbIX HENOCPEACTBEHHbLIM NPYMEHEHMEM 3anaTeHTOBaHHOMo npouecca’.
OpHo NocygapcTBo-uneH npuBoanT cnegytowee nonoxeHne Cornawexns o cesoboae
Toproenu: "Kaxgas CtopoHa obecnevnBaeT nopsgokK, Npu KOTOPOM UCKIOUYUMTENBHOE NpaBo
nateHToobnagartens He gonyckaTb BBO3a 3anaTeHTOBaHHOW NPOLYKUUN NN NPOSYKLMN,
NOMy4YeHHON NyTEM NPUMEHEHUS 3anaTeHTOBAHHOIO npolecca, 6e3 ero cornacusi He 4OMKHO
OrpaHNYMBaTbLCSA NPOAAKEN UM PpacnpPOCTPaHEHNEM TaKOM NPOAYKUUN BHE ee TEpPUTOpUM, No
KpanHen mepe, B TeX Cnyyasx, korga nateHToobrnagarenb yCTaHOBWUIT, NO LOrOBOPY MW B MHOW
dopme, orpaHnyeHus Ha BBo3". [pyroe 'ocyaapcTBO-UneH gornyckaet NnpuMeHeHune
OrpaHNYeHnst B KOHKPETHOW OTPaCcnu, NOCKOMbKY "pa3peluaeTcs HaHeceHue Ha
3anaTeHToBaHHbIE MNPOAYKThI, MMEIOLLME OTHOLLEHME K SIEKapCTBEHHbIM Npenaparam,
nocTaBfisieMbIM rOCy4apCTBEHHbIM BEAOMCTBAM, ONpeaeneHHbIX YBEAOMIEHUN O HANMYuK
orpaHn4eHus".

90. C TOuYKM 3peHus MHormx FocyaapcTB-YIeHOB UCKOMbIE LieNW rocyAapCTBEHHOW MNONUTUKM
cBsi3aHbl ¢ 0becneveHneM "agekBaTHoOro banaHca MHTepecoB naTeHToobnagarenen un
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notpebutenen” unm "npaBunbHOro codeTaHns nNpae nateHToobnagarenen ¢ UHTepecamm
cBoboabl TOProBnNn" 1 TemM NPUHLMMNOM, YTO NaTeHToobnaaaTtens "nonyyunn Bo3HarpaxaeHve 3a
npoaaxy"”. MNpuHUMN ncyepnaHusa npas CryXuT "uenu nogaepXxaHns HopmanbHOro
9KOHOMMWYECKOro nopsigka nytem NpeaoTBpaLLeHNs OrpaHnYeHnin Ha 06opoT N NCNONb30BaHUE
3anaTeHToOBaHHOW NPOAYKUMM Ha pbiHKe". [Janee, "MCKNIOYMTESNbHOE NPaBO pacnopsiXeHns
oxpaHsiemoro obbekTa NpUHaaNexunT ero 3akoHHomy npuobpetatento”. OTmevaeTcs, 4YTO
HeorpaHu4yeHHOe NpaBo "MOXET HapyLlaTb onpeaeneHHOCTb YCNoBUin TOProBnn™ n "mMeLuaTtb
nocriegyroLwuM npogaxam oxpaHsemon npogykumm”. Kpome Toro, ogHo "ocyaapcTBo-yneH
cuYuTaeT, YTO Lenb COCTOUT B "rapaHTUpOBaHUM MHTepecoB notpebutens”. Nomumo 3Toro,
ncyepnaHune npas AomMKHO obecneunBaTb 6anaHc "Mexay oxpaHou n3obpeTeHus u
o6LecTBEHHON BbIrOAO0N, a TaKkkKe CornacoBbiBaTh 3anHTEPECOBAHHOCTbL B 060pOTE NpoayKLmMK
B MEXAyHapoaHOW TOProene u npaBom nateHToobnagatens”. Takum obpa3om, B HEKOTOPbIX
"ocypgapcTBax-uneHax, ucyepnaHue npae HanpasneHo Ha "obecneyeHne ceBoboabl TOProenn
mexay FocyaapctBamu-vneHamu" onpeaeneHHoro permoHa n "cbanaHcupoBaHHOCTN CUCTEMBI
N pa3BUTUS KOHKypeHumn". OgHo MocyaapcTBO-YreH Bbipa3uso 03aboYyeHHOCTb No NoBoay
TOro, 4YTO B MPOTUBHOM Cry4ae "KOHTpOsib NateHToobnagarens Hag nocnegyowumm
npoaaxamu mor 6bl NPUBOAMUTL K UCKYCCTBEHHOMY pasfeny BHyTPeHHero pbiHka”. OgHo
"ocypapcTBO-UreH ykasano, 4To "CyTb NpuHUMNa ucyeprnaHmsa naTeHTHbIX NpaB COCTOUT B TOM,
4YTO NaTeHToObNadaTenb UNn NHoe NULo, AENCTBYIOLLEE C ero pa3peLleHnsi, OTKasblBaeTcsl OT
CBOEro MOHOIMOJTLHOrO NpaBa Ha NUCMNOMb30BaHME OXPaAHAEMOro 06beKTa B XO39NCTBEHHOM
CMbICIe nocrne ero nepBoHayanbHOro BBeAEHNA Ha 3aKOHHbIX OCHOBaHUSAX B rpaXkaaHCKUn
o6opoT. Mocneaytouiee ABUXKEHNE MaTepMarnbHbIX HOCUTENEN, BONnoLlaLwmx B cebe
TEXHUYECKME peLleHnsl, HaxoanTcsa BHe cdpepbl NPUMEHNUMOCTIN NaTeHTHOW MoHononun”. OgHo
"ocypnapcTtBo-4neH cebinanock Ha Cornawenne TPUMNC n ogHo NocyaapcTBo-yneH
"paspabatbiBaeT Takyo rocygapCTBEHHYIO NONMTUKY". YTO KacaeTcsa ncyepnaHvs npas
NMPUMEHUTESNBLHO K KOHKPETHOW oTpacnun, oaHo focyaapCTBO-4YrieH OTMETUIN0, YTO OHO AOMKHO
"obecneymBaTb CMTyaLMIO, NPy KOTOPOW N1, NpuobpeTatoLlee pasMHOXaeMbln maTepuan
[...], MeeT dhaKkTNYeCcKyto BO3MOXHOCTb BblpallMBaTb €ro, MOCKOMNbKY 3TOT MaTepuan
npuobpeTancs ¢ Takou Lernbio”, a Takke obecrneunBaTb "NOCTaBKM NIEKapCTBEHHbIX CPeACTB".

91. HekoTopble NocygapcTBa-yneHbl NPUBOAMIN AaHHbIE O 3aKOHOA4ATENbHON UCTOPUA
[JaHHOW HOPMbI, YKa3blBas, Harnpumep, 4YTo "daHHoe NpaBo XapakTepmn3oBanoch Kak "nuueHsns".
B ogHom NocygapcTtBe-yneHe B xoAe napnameHTckux Aebatos 66110 0TMEeYeHo, YTo
napannenbHbIi UMMIopPT “"obecneynBaeT GanaHc MHTEPECOB MeXAy NpaBaMu NMPOMbILLIEHHON
cobcTBEHHOCTU" 1 "NpaBaMu rpaxkgaH, KoTopble 3alMLLaTCA OT NpaB NPOMbILLIIEHHON
COBCTBEHHOCTN MEeXaHU3MOM napanfensHoro nMnopTa, Tem caMmblM NpegoTBpaLLas
BO3MOXHble 3rnoynoTpebneHusa npasamn”. OgHo ["locyaapCTBO-4rieH OTMETUNO, YTO AaHHOe
nonoxeHuve "peanunsyet ceoboay Bbibopa, KOTOPYO AaeT B 3TOM OTHOoWweHun CornawieHme
TPUNC".

92. YT0 KacaeTcsa AOCTATOYHOCTM NPUMEHUMON NpaBoBoK 6a3bl, 6onbLMHCTBO MocynapcTs-
YNIEHOB COYSIN CBOW CUCTEMbI COOTBETCTBYIOLLMMU UX 3a4a4aM 1 He NpeaBuaenn BHECEHUS B
HUX KaKNX-NMBo M3MeHeHn n gononHeHun. OaHo MocyaapCTBO-UNEH € HeonpeaeneHHom
CUCTEMOW NCYEpNaHns NpaB OTMETUIO, YTO OHO paccMaTpuUBaeT BapmaHT nepecmoTpa
"3akoHO4aTENbCTBA C LeNblo NPOSICHEHUSA HOPM, KacaloLMXCa ncHepnaHns npas
(mexgyHapoaHbIv npuHumn)”. OgHo MocyaapCTBO-YneH OTMETUINO, YTO OHO CYMTaeT CBOE
3aKoHO4aTEeNbCTBO "pellarLlmm 3Ty 3agady”, HO BCe 3aKoHodaTeNnbLCTBO B obnactu
NHTEeNNeKTyanbHOM cob6CTBEHHOCTUN ByaeT "NepecMoTPEHO C Lenbio BO3MOXHOMO
pecdopmmpoBaHua”. OgHo [MocygapcTBO-YneH, NPUMEHSOLLEe HauMOHaNbHbIA NPUHLMN
ncyepnaHmg nNpae, ykasano, 4To "B HacTosLLee BpeMs aTa TeMa 0bcyxaaeTcs pasfiMyHbIMm
opraHamu BnacTu u npeacraBuTeENs MU pasnuyHblix otpacnen”. [dpyroe FocyaapcTBo-yneH
OTMETUIIO B 3TOM KOHTEKCTE, YTO, "NpUHMMas BO BHUMaHME, YTO ucyepnaHue npas no
MEXOYHapPOAHOMY NPUHLMNY MOXET NPUBOAUTL K 0cnabreHuto naTeHTHOW OXpaHhl,
3akoHogaTenb pewnn npegnucatb HOPMbl UCHEPNaHUS NpaB No HaLMOHaNbHOMY NPUHLKMNY".
AHanormnyHblM 06pa3om, ogHo MocyaapCcTBO-4neH OTMETUIO, YTO ero npaBoBon 6asbl No
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BOMPOCY ncyepnaHma npaB He4OCTATOYHO, K1, COOTBETCTBEHHO, NPaBUTENTLCTBO "yCTaHOBVIJ'IO
Apyrve OononHUTENbHbIE N3BATUA, HANPUMEP, PEXUM NPUHYOUTENBHOMO NULIEH3MPOBaHUA".

93. UYT0 KacaeTCs BO3HUKLUMNX 3aTpyAHEHUIN, BonbLUIMHCTBO ["ocyaapcTB-4neHoB coobwmno ob
OTCYTCTBUW 3aTPYAHEHUI UMK UX HE3HaumTenbHocTU. OaHo [ocyaapCTBO-4YneH OTMETUNO, YTO,
B CBA3W C TEM, YTO CMCTEMA perncTpaumnm naTeHToOB He peann3oBaHa, 3akoHo4aTenbLCTBO 06
ncyepnaHum nNpas eLle He BHegpeHo B npakTuky. OgHo MocynapcTBO-yneH, npumMeHsioLee
HaUMOHarnbHbIA NPUHLUMIM ncHepnaHua npas, coobmno o6 onpeaeneHHbIX 3aTpyaHEHUSIX, "B
OCHOBHOM B 061acTi 30paBOOXpPaHEeHUs 1 OrpaHnYeHns napannensHoro umnopta”. OgHo
"ocynapcTBO-YneH OTMETUIO 3aTpyaHEHMS, "MMEBLLME MECTO B CBA3N C BBO3OM B CTPaHy
KOHTpaakTHOM hapMaLieBTUYECKON NpoayKUnn'.
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PA30EN IX: BbIOQAYA MPUHYAUTENbHbIX NMMUEH3UA U UCMONb30BAHUE
rOCYOAPCTBEHHbIMUA OPTAHAMU
A BbIOAYA MPUHYOUTENbHbLIX NMALIEH3UIA
CraTnctuka oTBETOB: OO0LLee 4yncno oTBETOB 72
N3bATME Ha OCHOBaHMK 3aKOHa 70
N3bATre He NpedyCcMOTPeHO / OTBET HEe Nony4veH 2
PasnunyHble oCHOBaHWsS 4NS BblAayun NPUHYANTENbHbBIX
NNLEH3NI
Heuncnonb3oBaHue 54
OTKas B Bblgaye nuueH3nm 45
HestenbHOCTb, NnogpbiBatoLLias cBOH6OAHYHO 38
KOHKYPEHLMIO
O6LecTBEHHOE 300POBLE 43
HaunoHanbHas 6e3onacHOCTb 42
HauunoHanbHoe YpesBblHanHOe NoroXxeHne 37
3aBuCUMblE NATEHTHI 46
Mpoyee 21

94. B 70 u3 72 oTBETOB OTMEYaroch, YTo NPUMEHMMOEe 3aKoHO4AaTENLCTBO NpeaycMmaTpusaeT
U3BATUSA /NN OrpaHNYEeHUs, KacaloLmMecs Bbldayun NpUHyaUTENbHbIX NuueHsnin. [Ba
"ocypapcTBa-yuneHa OTMETUIN, YTO He NpeaycMaTpmBaloT Takux U3bATUIN B CBOEM
3aKoHoAaTenbLCTBE UMY He Janu Hukakoro oteeta. OOQHO perMoHanbHoe NaTeHTHOe BeJOMCTBO
yKasano, 4To Bblgaya npuHyauTernbHbIX NULEH3UA perynupyeTtca ero [lorosapmBarommmncs
rocygapcteamu. HekoTopble MocygapcTBa-yneHbl NpuBenu obLMpPHbIE CCbINIKM Ha CBOE
npeueneHTHoe nNpaso.

95. B Lenom B NOMOXeHMsIX HAaUMOHaNbHOro 3akoHoA4ATeNbCTBaA O NPUHYAUTESNTBHOM
NUUEeH3MpoBaHMK Bbin BbISABMEH psAg obLmMX aneMeHToB unu TpebosaHun. OHWM BKNIOYAKOT:

(i) nonyyatenen nMuUeH3un 1 YNONHOMOYEHHbIN opraH (opraHsl), Bbigarowun (BblgaroLme)
NPUHYANUTENbHbIE NULEH3UK; (i) OCHOBaAHWS, HA KOTOPbIX MOTYT Bbl4aBaTbCA NPUHYAUTENbHbIE
nuueHsuy; (i) npeawecTeyoWme WarK, KoTopble A0SMKHbI Oblnv ObITb NPeaNPUHATLI ANLIOM,
ncnpalumsarLLmMM NPUHYANUTENBHYIO NULEH3NI0, 4518 NonyvYeHns JOBPOBObHOM NMULLEH3NN

(c onpegeneHHbIMN NckNoYeHnamu); (iv) orpaHnyeHue cdepbl NPUMEHEHUSA U CPOKa AenCcTBUSA
NPUHYOUTENBHOW NULEH3UN, COOTBETCTBYIOLEee Lenn paspelleHmns; (V) HeUCKNIYNTENbHbIN
XxapakTtep nuueHsuu; (Vi) 3anpeT Ha nepegady nNUUEH3NN NHaye Kak COBMECTHO C
npegnpuatnem; (vi) Bblgaya paspelueHns NpeMMyLLLeCTBEHHO A5 NOCTaBOK HA BHYTPEHHWI
PbIHOK

(c onpegeneHHbIMN NCKNYeHnamK); (Viil) BoHarpaxkgeHve, nognexawiee ynnarte
nateHToobnagartento, u (ix) BO3MOXHOCTb OBXanoBaHWs peLleHns B cyge.

96. B nopaenstowem 60NbLLUMHCTBE OTBETOB OTMEYAETCH HECKONBbKO OCHOBAHMWI, Ha KOTOPbIX
MOryT nogaBaTbCA 3anpochl Ha Bblgayy NPUHYAUTENbHbIX NIMLEH3UA B COOTBETCTBUN C
NPMMEHMMbIM 3aKOHOAATENbCTBOM COOTBETCTBYIOLLEN CTPaHbl. BO MHOrMx oTBeTax npMBoaaTcs
cneayroLme OCHOBaHMS: "HENCMNONb30BaHME UIM HEQOCTAaTOMHOE UCMOMb30BaHNE
3anaTeHToBaHHOro n3obpeteHns" (58 oTBeTOB); "3aBMUCUMblE NaTeHThl" (46 OTBETOB); "OTKa3 B
Bblgaye NuLEeH3Nin Ha pasyMHbIX ycroBusax” (45 oTBeToB); "obLiecTBeHHoe 3gopoBbe” (43
oTBeTa); "HauumoHanbHasa 6e3onacHocTb” (42 oTBETA); "AEATENbHOCTb, NoAPbIBaoLLas
CBOBOOHYIO KOHKYPEHLMIO U/nnn HegobpocoBecTHast KOHKypeHuma" (38 oTBeToB);
"HaLmMoHanbHoe YpesBbliHaNHOE NOMNOXEHUE W/nnn YpesBblHanHasa cutyaums” (37 oTBETOB); U
"npoyne ocHoBaHuAa" (21 oTBeT).

97. HekoTopble [ocyaapcTBa-YneHbl NpeaycMaTpmBaloT MHbIe OCHOBAHMWS Bblaayn

NPUHYANTENbHbIX NMUUEH3WUIA, Takne Kak "MoTpebGHOCTN HaLMOHaNbHOM 3KOHOMUKK", "YacTUYHOE
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coBnageHue npas obrnagartens nateHTa Ha GUOTEXHONOMMYECKY0 NPOAYKLMIO U COBCTBEHHMKA

AT

copTa pacteHuun", "npuHyaguTenbHaa nuueH3usa ansa pacteHmesona-cenekumoHepa”,
"NpuHyanTenbHas nuueHsns no ycnoeuam Jorosopa 06 yupexaeHun EBpaToma", "cnydan,
Koraa naTeHT He ucnonb3oBancs B opme, CnocobCTBYIOLEN Pa3BUTUIO TEXHONOMNYECKNX
WHHOBAaLUUN 1 Nnepegade n pacnpocTpaHeHMo TEXHONOMMI", "oxpaHa npupoabl”,
"HeJoCTaTOYHOCTb NPEANOXEeHNS COOTBETCTBYHOLMX TOBAPOB, paboT uUnu yCrnyr Ha pbliHKE B
pes3ynbTate HeNCNonb30BaHMsA (HE4OCTaTOYHOrO UCMONb30BaHWSA) KOHKPETHOrO N306peTeHns",
"roTOBHOCTb M06Oro nmua ncnonb3oBaTb COOTBETCTBYIOLUIN 3anaTeHTOBaHHbIN O6bEKT",
"cepbesHas yrpo3sa obLecTBEHHbIM MHTEpecam”, "coepXXnBaHme opraHmsaumm unm passmTums
NPOMBbILLIEHHON N KOMMEPYECKON OEeATENbHOCTU", UK "KOHKPETHbLIE MONOXEHNS,
npeaycMOTpeHHbIe 3aKOHOM O KOHTPOSe Haf 3arps3HeHnem Bo3gyxa v npasunamu Komuccnm

Mo perynmpoBaHuUIO S4EPHON 3HEPreTUKA'.

98. YTO KacaeTcsi OCHOBAHUSA, KacatoLLerocsi "HemMcnonb3oBaHUA" NaTeHTa, rMaBHbIM
MOMEHTOM, YNOMUHABLUMMCS rocyAapcTBamMmu-yrieHamu 66150 TO, YTO NATEHT He
NCMOnb30BariCa Ha TEPPUTOPMM CTPaHbl B TEYEHWE OnpeaenieHHOro Cpoka unm ncnosib3oBarcs
6e3 NpaBoMepHbIX MPUYMH B CTENEHW, HEAOCTATOYHOWN AN YOOBNETBOPEHUS PLIHOYHOMO
cnpoca Tepputopun. HekoTtopble locyaapcTBa-yneHbl KOHKPETHO onpeaendatoT nonyyarens
nuueHsum kak "nrboe opugmyeckoe unu dusmdeckoe nuuo”. B ogHom MocyaapcTee-yuneHe
NPUMEHMMOE 3aKOHOL4AaTENBbCTBO onpeaeneHHbIM 0bpa3oM ykasbiBaeT, YTo
"nateHToobnagatens u3 ctpaHol BTO" (nateHTOOGNagaTenb, SBAAIOWMIACS rpaXKgaHUHOM Unn
Xutenem cTpaHbl, Bxoasuwen B BTO, unu nmetowmii B Takon CTpaHe pearnbHOe 1 AeNCTBYyloLLEe
MPOMBbILLSIEHHOE UM KOMMEPYECKOE NMPEANPUSTUE) HE MOXET MONYYUTb NPUHYAUTENBHYIO
JNTINLIEH3MIO NO OCHOBAHUAM "HEUCMONb30BaHUA UM HEAOCTAaTOYHOro UCMNoNbL30BaHNSA"
3anaTeHTOBaHHOIro N3006peTeHNs], B TO BPEMS Kak NaTeHToobnagaTenb U3 CTpaHbl, He
Bxogawen B BTO, moxeT notpeboBaTh Bblgaym NPUHYANTENBHOWN NULEH3UN HA TaKoM
OCHOBaHUMW.

99. B uenax onpegeneHusi Toro, 4To nNpeacrasnseT cobon "Hencnonb3oBaHWe Unu
HeJoCTaTOYHOE MUCMOorb3oBaHUe", 6OMbLWMHCTBO [TOcyaapCcTB-4YNeHoB onpeaensitoT TEPMUH
"ucnonb3oBaHue". HekoTopble [locyaapcTBa-yneHbl JOMOMHUTENBHO YTOYHSAKOT, YTO
MCNOob30BaHNEe MOXET/OOMKHO OCYLLLECTBNATLCA HEMOCPEACTBEHHO UMK Yepes OQHOro Uru
HECKOJTbKNX NULIEH3MAaTOB, NyTEM 3aKMOYEeHUS NULEH3MOHHOIO cornalleHuns, YCTyrnku npasa Ha
XO35NCTBEHHOE MCMOSb30BaHWe, BbiAayuun NIMLEH3UN UK 3KCnnyaTaumm NpoOMbILLIIEHHOTO
npegnpuaTna Nnu nytTem ero "O4oCTaToMHOro U HENPEepPLIBHOrO" UCNOMNb30BaHUSA. B HEKOTOPbIX
"ocygapcTBax-yneHax ogHUM U3 OCHOBaHW ANS BbiAavv NPUHYOUTENbHLIX NULEH3UA
ABIISAETCH OTCYTCTBUE NOATOTOBKM K UCMOMb30BaHWUIO - TaK, Harnpumep, NpuHyguTerbHas
nuueH3na MoxeT BbiTb Bbli4aHa B TEX Cryyasx, Koraa nateHtoobnagartens "He Havan
MCcnonb3oBaTb N306peTEHNE NN OCYLLECTBASATL PearibHyl0 U CePbe3HYH0 NOArOTOBKY K TaKOMy
NCrnonb3oBaHUIO".

100. B 6onblmHcTBe OCYAapCTB-4NEHOB NepMog BPEMEHU, B TEYEHNE KOTOPOro
NPUHYOUTENBbHAs NMLEH3NS HE MOXET BbITb BblaHa NO OCHOBaAHUAM HEWCNONb30BaHUA (Mnn
He0CTaTOMHOMo UCMONb30BaHNSA) COCTaBNSAET TpY rofa C AaThbl BblAauyy NaTeHTa unm YyeTbipe
roga c gatbl nogaym naTeHTHoN 3aaBkuU. [puMeHMMoe 3akoHOA4aTeNbCTBO MHOMMX CTPaH
OONOJSTHUTENBHO YTOYHAET, YTO YKa3aHHbIN Nepuos BpeMeHU cocTaBndaeT Tpy roga ¢ aathbl
Bbldayu nNaTeHTa unuv YeTblipe roda ¢ Aatbl NO4a4YN NAaTEHTHOW 3asBKU, B 3aBUCUMOCTU OT TOrO,
Kakow nepuo nctekaet nosgHee. B npumeHMMOM 3akoHodaTenbCTBE HEKOTOPLIX [[ocyaapcTB-
YIIEHOB BCTPEYAaKTCH HEKOTOPLIE MHbIE BapuaHThbl, Harnpumep, "3 roga ¢ gartbl Bblaa4m nateHTa"
n "Tpu roga c gatbl nyénukauun”. B ogHoM "ocygapcTBe-unieHe 3TOT CPOK "A0SHKEH
ycTaHaBnuBaTtbCsa cyaoMm".

101. HepocraToyHoe ucnosnb3oBaHue onpeaensieTca B HeKoTopbIx focyaapcTBax-yneHax ¢
Y4ETOM PbIHOYHOW CUTYaLMKN — HaNpuMep, Kak "HeJoCTaToOYHOE A MOKPbITUS BHYTPEHHErO

cnpoca", "cnocobHoe yaoBneTBOPUTb CNPOC Ha HaLMOHANbHOM PbIHKE" UMW B CPaBHEHUN C
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pesynbTatamu "aHanunsa noTpebHoCTen BHyTPEHHErO pbiHKA". HekoTopble [ocyaapcTBa-yneHbl
nonb3ytTcs Bonee obLWMMM KPUTEPUAMM, TAKUMM KakK "HegoCTaTOYHO ucnonbadyetcd”, "He
yOOBNETBOPAETCA Ha pasyMHbIX YCAOBUAX" UK "NMpUMeHsaeTcs JOGPOCOBECTHO 1 B
A0CTaTOYHbIX MacwTabax”, UM Ka4ecTBEHHbIMU U KONMYECTBEHHBIMU KPUTEPUAMU, TAKUMU Kak
"OTCYTCTBYET Ha [TeppPUTOPUMN CTPaHbI] B 4OCTAaTOMHOM KONMYECTBE MW KayecTBe U no
3apaHee YCTaHOBMEHHbLIM Pa3yMHbIM LieHaM", "B HE4OCTaTOYHOM KONn4ecTBe, HeaeKkBaTHOro
KayecTBa Unu ro Ypes3mMepHOo BbICOKUM LieHaM" UNnuv OarT OTCbIIKY K "CTOMMOCTU NULIEH3UN,
onpegensemon npu cpaBHMMbIX obcTtosiTenbcTBax”. B Heckonbkux MocygapcTBax-yneHax
npegycMOTPEHO YCIIOBUE O TOM, YTO NATEHT "HE MCNONb3yeTcs Taknm obpasom B Hambornee
MOSIHON NPaKTUYECKM AOCTUXKMMON cTeneHn". "Hanbonee nonHasa cteneHs" onpenensieTcs kak
"HamBbILLIMI 06BEM NPOM3BOACTBA, NPAKTUYECKM AOCTUXUMbIN U CyLLLEeCTBEHHBbIM 06pa3om

HeobXxoanMbIN ONs yOOBNETBOPEHUS cnpoca'.

102. B 6onblimHcTBE [OCYAapCTB-4YNEHOB HEMUCMONb30BaHNE NN HEAOCTaTOYHOE
ncnonb3oBaHve n3obpeTeHns MoxeT 6biTb 060CHOBAHO NPaBOMEPHbBIMU NPUYMHAMM: "MOTYT
ObITb AOKa3aHbl 3aKOHHbIE OCHOBaHWS AN HEUCNONb30BaHWUS N306peTeHns"”, "¢ y4eTOM OaHHbIX
obcToaTenbCTB", "yaoBneTBopuTEnbHasa npuymHa', "nateHtoobnagarens 060CHOBLIBAET
Heucnonb3oBaHne", "npueMnemMasi NpudnHa HENCNONb30BaHUs M300peTeHNA" unm
"OCHOBaTENbHbIE NPUYMHBLI OTCYTCTBUA TAKOro NPeanpuUaTUS, Hanmyne [KoTopbix] AokasaHo".
Takune NpnymHbl B 60NbLUIMHCTBE Takux [OCy4apCTB-UNEHOB NMEHT TEXHUYECKUN,
9KOHOMWYECKNA UNU HIOPUANYECKUIA XapaKTep U YTOYHAKTCH AONONHUTENBHO Kak, Hanpumep,
"aprymeHTbl 3aKOHHOro XapakTtepa (BKoyas opuamyeckue, TeEXHUYEeCKMe U SKOHOMUYecKme),
noaTBepXOeHHble KOMNETEHTHbIMK opraHamu Bnactn". Kak ykaszaHo ogHum FocyaapcTBoM-
yneHowm, "TexHn4eckme, IKOHOMUYECKNE NN NPaBoBbIE NPUYNHBI OOBEKTUBHOIO Xapakrepa
CUYMTAOTCA 3aKOHHbIM ONpaBAaHMeM HECNOCOBHOCTU NCMOMNBb30BaTb NaTeHT. [puynHamuy,
KOTOpble MPU3HAKTCA NPENATCTBMAMM ANS UCNOSb30BaHNA 3anaTeHTOBaHHOMO n3obpeTeHuns,
ABMAKTCS T€ NPUYKHBI, HA KOTOpPble NaTeHToobnagartenb He MMeET BO3MOXXHOCTM NOBNUATL".
AHanormyHbiM 06pa3om, ynomMmnHaoTcs "06bEKTUBHbIE TPYOHOCTU IOPUANYECKOTO U
TEXHUYECKOro Xxapakrepa, He3aBMCUMbIE OT BOMNKN N 06CTOATENBCTB NaTeHToobnagarens,
Jenaroume ncnonb3oBaHne N300peTeHNS HEBO3MOXHbLIM U HE MO3BOMSIOLLME MPUMEHSTL €ro
B 6onee wmpokom macwtabe”. [pyroe [0cyaapCTBO-4YeH NOSICHMIO, YTO, "HanpumMep, ecnu
Npoun3BOACTBO, BBO3 UMY NpoAaxa 3anpeLLeHbl NpaBUTeNbLCTBOM, HUKaKas NpuHyauTerbHas
NULEH3NA He OOMKHA BbldaBaTbCA HAa OCHOBAHMW HENCMONb30BaHUSA UM HEQOCTAaTOYHOIO
ncnonb3oBaHnsa n3obpeteHns”. bonee TOro, CornacHo 3akoHOL4aTENbCTBY APYroro
"ocynapcTBa-ureHa, "oCHOBaHMEM HENCNONb30BaHWSA UM HEAOCTAaTOYHOrO NCNONb30BaHUSA
n3006peTeHnsa” MoryT CnyxuTb "obcToATensCcTBa HENPEOJONMMON CUIbl NN O6CTOATENLCTBA,
He 3aBuUcALLME OT BOMW NaTeHToobnagartens unu HeNOAKOHTPOrbHbIE eMY”, HO He "OTCyTCTBME
9KOHOMMWYECKMX PECYPCOB UMM OTCYTCTBME XO3ANCTBEHHON Lienecoobpas3HOCTM Takoro
ncnonb3oBaHua”. OgHo MocygapCTBO-YeH ykasano, YTo gaxe "3aTpyaHeHus ¢ obecneyeHnem
CbIpbs UK NPOBEMbI HEXBATKM PECYPCOB HE MOTYT CYMTaATbCA 0BOCHOBAHHBLIMM NPUYUHaAMK',
Kpome Toro, HekoTopble ["ocyaapcTBa-ysieHbl NOACHAIOT, YTO Takue NpUYnHbI He YKa3blBaloTCS B
3aKkoHo4aTenbCcTBe M OyayT onpenenaTbCs B KaXAoM KOHKpeTHOM cnyvae. OaHo ocyaapcTeo-
YfieH OTMETUNO, YTO 3aKOHOA4ATENbCTBO OCTaBMASET "NMobyH0 OLLEHKY Ha YCMOTPEHME cyabm'.
MaTteHTOOBNagatenb, No KpanHen mepe, B ogHoM ["ocygapcTBe-yneHe, 0b6a3aH NpegocTaBuTb
"nokasaTtenbCcTBa TOro, YTo 06CTOATENBCTBA CAENanu ycTpaHeHNe HENCNOoNb30BaHUS UK
HeJOCTaTOMHOCTU UCMOMNb30BaHUSA ero nateHTa HeBO3MOXHbIM". B apyrom Nocyaapctee-uneHe
NPUMEHSETCS KOHKPETHbIN aHanms, NpyM KOTOPOM YYMThLIBAOTCA Crieayowme MOMEHTbI:
XapakTtep n3obpeTeHns, UCTEKLLNIN CPOK U MepbI, Y>Ke NPUHATbIE NaTeHToobnagatenem unum
nobbIM NuueH3mMaTom Ana obecnevyeHnsa Ncnonb3oBaHnsa n3obpeTeHnsa B NofiHOM obbeme,
cnocoBHocTb Noboro nuua, KoTopomy ByaeT BbigaHa NMLEH3USE Ha OCHOBaHWM
COOTBETCTBYIOLLIErO NMOCTAHOBMNEHNS, NCNOSb30BaTh M300pETEHME B OOLLECTBEHHbIX MHTEPECAX,
a Takxke, pUCKU, KOTOPble AOMKHbI ObITb NPUHATHI HA cebsa TakMM NULLOM B CBSA3U C
npuBnevYeHmemM Kanurtana n Mcnosib3oBaHMeM n3obpeTeHus, ecnm ero 3anpoc 0 BblIHECEHU
COOTBETCTBYIOLLIErO peLleHns ByaeT yaOBNETBOPEH.
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103. HekoTopsble 'ocyaapcTBa-yrieHbl paccMaTpuBaloT TOMbKO BONPOC O HEUCMONb30BaHUK
UM HeA4OCTaTOYHOM UCMONb30BaHUN N30bpeTeHnn Ha cBoen Tepputopun. [sa NocypapcTtsa-
yneHa npegycMaTpuBaloT NPUMEHEHNE HEKOTOPLIX KOHKPETHBIX YCOBWIA, Hanpumep: "Ha
YCrOBUSAX B3aMMHOCTU NPaBUTENLCTBO MOXET YCTAHOBUTL, YTO [...] UCNONb3oBaHWe
n3o06peTeHns B ApYron CTpaHe AOSMKHO CHUMTATbCA PABHOCUIbHBIM €ro MCMOfb30BaHUIO B

AaHHOW cTpaHe", "unu B Apyron cTpaHe, Kotopasa bygeT onpeaeneHa Ha OCHOBaHUN
MCMNOSTHUTENbHbIX PaCNOPsSKEHNIN".

104. HekoTopble [locyaapcTBa-ysieHbl He CYNTAKT MMMNOPT UCMOMNb30BaHMEM NaTeHTa UIn He
OroBapvBaoT 3TOT MOMEHT B CBOMX HOPMATMBHbIX NonoxeHusax. B 6onbwmnHcTBe ocyaapcTs-
4YNIEHOB MMMOPT CYMTaeTCsa nUcnonb3oBaHMeM nateHta. OgHako B HEKOTOpbIX focygapcTBax-
4yneHax NPUMEHSIOTCA OrpaHUYEeHNs, COrfacHO KOTOPbIM, Hanpumep, UMNOpPT paccMaTpuBaeTcs
KaK ncnosb3oBaHne n3obpeTeHns TONbKO "B TOWM Mepe, B KaKOM OH He BrieyeT 3a cobon
yCTaHOBIeHMe Ype3mepHon LeHbl". B ogHom MocydapcTBe-yuneHe MMnopT cumTaeTca
ncnonb3oBaHNeM N30bpeTeHns, ecnu OH OoCTaToveH Ans "yaoBneTBOpeHns notpebHocTen
BHYTPEHHErO pblHKa B pa3yMHOM KONMYeCcTBe, NpU pa3yMHOM KayecTBe U No pa3yMHOW LieHe, 3a
CYeT BHYTpeHHero npoussoacTtea U uMmnopta”. Kpome Toro, ogHa ctpaHa onpeneneHHbIM
o6pa3om ykasblBaeT, YTO "MCMNONb30BaHNEM" 3anaTeHTOBAHHOIO N306peTeHnsa cumtaeTca
MMMNOpPT 3anaTeHTOBaAHHOW NPOAYKUMW MO KparHen mepe B 04HO ['ocyaapcTBo-yneH
EBponewnckoro Coto3a nnv EBponenckon 9KOHOMUYECKON 30HbI. [1Be CTpaHbl onpeaeneHHbIM
0o6pa3om OTMETUNN, YTO €CNN UMEET MECTO UMMOPT 3anaTeHTOBaHHOW NPOAYKLMM NO KpanHewn
Mepe B 0fHy cTpaHy-yneHa BTO, oH cumTaeTcd, cornacHo NpuMEeHMMOMY 3aKOHOAATENbCTBY,
"Mcnonb3oBaHMeM" 3anaTeHToBaHHOIo n3obpeteHns. B ogHom NocygapcTee-yneHe "MmnopT
cam no cebe He ABNsEeTCA "UCNONb30BaHMEM" NaTeHTa, O4HAKO MMMOPT, OCYLLECTBASEMbIN Ha
3aKOHHOM OCHOBaHWW, MOXET 03Ha4yaTb, YTO 3anaTeHToOBaHHOE U30bpeTeHne NpMMeHsaeTcsa Ha
TEpPPUTOPUM CTPaHbl ANA yAOBNETBOPEHUS BHYTPEHHEro cnpoca”. AHanornyHbiM obpasom, kak
ykasbiBaeT gpyroe ['ocygapCTBO-4reH, "COOTBETCTBEHHO, MMMOPT 3anaTeHTOBaAHHOW NpoayKunm
13 Opyron cTpaHbl He 06s13aTENbHO UCKIIOYAET Bblaady NpUHyanTENbHON nuueHsnn. OgHako B
crny4ae uMnopTa naTteHToobnagartenb MOXeT UMEeTb 3aKOHHbIE OCHOBaHWS ANs
Heuncnonb3oBaHNsa n3obpeTeHns".

105. YTo0 KacaeTcsa ocHOBaHWI OTKa3a naTteHToobnagaTens BblaaBaTb JULEH3UU U
onpegeneHnss TepMUHOB "pasyMHble YCnoBus” u "pasyMHbIn cpok”, 6onblumMHCTBO [TocygapcTs-
YIEHOB He Jano HUKakuxX AONOMHUTENbHbIX NOsICHEHNA. HekoTopble MocyaapcTea-yneHsbl
yKasanu, 4To CMbICI BblpaXXeHui "pa3yMHble yCcrnoBus" 1 "cpoK” onpegenseTcs, Hanpumep,
"nexona M3 hakToB M 0BCTOATENBLCTB KaXkaoro cry4vas”, B "KaXgoM KOHKPETHOM crny4dae™ nnm
"Ha yCrnoBUAX, COOTBETCTBYIOLLMX NPUHATON NpakTuke". HekoTopble "ocyaapcTBa-yneHbl
OTMETUNN, YTO NOHATME Pa3yMHOCTN "onpenenseTca KOHKpPeTHbIMK obcTosiTenscTBaMn”,
Taknmu Kak "obnacTtb TEXHONOrMN, COLITOBbIE NEPCNEKTMBDI, Pa3Mep JIMLEH3NOHHbIX NnaTexen
3a MCMNONb30BaHME aHANMOrMYHbIX TEXHOMOMNI, BNOXEHHbIE CpeacTa” unm "akoHoMn4eckas
CTOMMOCTb NOSTyYeHUS paspeLlleHnd [...], C ydeTOM CpeaHNX CTaBOK JIMLEH3MOHHbIX MraTexen
Ons COOTBETCTBYIOLLIEN OTPACIIU, MPUMEHSAEMbIX B KOMMEPYECKUX NMNLEH3NOHHbBIX JOroBopax
MeXxay He3aBMCUMbIMW CTOPOHaMM™ UNu “"pasyMHOCTU Bo3HarpaxaeHusa". [pyroe
"ocyaapCTBO-YeH YTOYHMWIO, YTO 3TN TEPMUHBLI "HE YYUTLIBAKOT 0OLLECTBEHHbIE UHTEPECHI U
BO3HUKAIOT, N0 CyTW Aena, n3 dhakTta cyllectsoBaHMsa nateHTa". B ogHom [TocygapcTBe-yneHe
pa3yMHOCTb "npegnonaraeT ydeT 3aTpaTt naTeHToobnagarens Ha NpOM3BOACTBO U CObIT
n3genusi, yCrioBmmn, Ha KOTOpPbIX OH JOroBapuBaeTCs C NokynaTensMu, a Takke OT TOro, MoXeT
nn Takaqa ueHa ObITb NpUHATa pbIHKOM". pn 9TOM NOACHAETCS, YTO TO, Kakue ycrnoBus
cunTalTCAa pasyMHbIMM, 3aBUCUT OT "XapakTepa n3obpeTteHns, ycnosum nobbix NMUEH3nN,
BbldaHHbIX HA OCHOBaHWM NaTeHTa, 3aTpaT 1 00a3aTenbLCTB NaTeHToobNagaTens B OTHOLEHUN
naTeHTa 1 3anpocoB HacerneHus. YcraHaBnueaemMmas nateHtoobnagatenem ueHa gormkHa 6bitb
AobpocoBeCcTHOM U He BbiTb HanpaBneHa Ha orpaHu4eHne unu caepxxmeaxme cnpoca”. Cyapl
apyroro locygapcTBa-yneHa NnpuMEHSIIOT criedyowmi kputepun: "B kakon cteneHmn
NpOun3BOANTENM, KenaloLlme N3rotaBnMeaTh 3anaTeHToBaHHOe U3gernve 1 UCnonbL3oBaTh ero
Ha KOMMEpPYECKNX Hayanax, rotoBbl U B COCTOAHUU Nnatntb?"
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106. OpgHo NocygapcTBO-YreH ykasano, YTo BONPOC O TOM, YTO MMEHHO ABMseTCs "pasyMHbIM",
pellaeTcsa npaBUTenbCcTBOM. HekoTopble NocyaapcTBa-yneHbl 0TMeYanu, Y4To nimuo,
ucrnpaluvBarolLiee NUUeH3no, 00513aHO NpeacTaBnATh "gokasaTenscTea” nnm
"HeonpoBepXUMbIE fOKa3aTeNnbCcTBa", a ogHo "ocyaapCcTBO-4YneH AOMNONHUTENBHO yKasano, 4YTo
OOIMKHbI NPeACcTaBNATbLCS "AoKasaTenbCTBa TOro, YTO LeHbl naTeHToobnagarens 6oinu
HeoBboCHOBaHHbIMK". YTO KacaeTcsi pasyMHOCTU CPOKa, yCTaHaBMMBAEMOro ANg NonyyYyeHns
006pOBOSbHOM NULIEH3MKN, HEKOTOPbIE ["0CYyAapCTBa-UYNeHbl YKa3bIBaOT TPEXMECAYHbIN NN
LIECTUMECHAYHbIN cpoK. OHM yKasbIBaKOT, YTO, HANpMMep, "CPOK, HE MPEBLILIAIOLLNA LLIECTH
MeCSILIEB C AaThbl, B KOTOPYO naTteHToobnagartens 6bi1 yBeAOMIEH MCpaLLMBaOLWUM NLIOM O
XenaHum nony4ntb 4OBPOBOMBHYIO NIMLEH3NIO 1 NpeafiaraeMblX YCNOBUAX TAKOW NMLEH3UN, A0
0aTbl, B KOTOPYIO MCnpalumBatoLLee nmuo 6oino ysegoMneHo nateHToobnagarenem o CBOEM
OKOHYaTeNnbLHOM peLLEHUN 0TKa3aTb B YAOBETBOPEHUN NPEOSTIOXKEHUS, JOMKEH CHMTATLCS
pa3yMHbIM CPOKOM" MUIM YTO CPOK, COCTaBNAOLLMIA "Tpy Mecsua C AaTbl HAaNpaBrieHNsa Npocbobl
0 Bblgaye nuueHsnmn'" aBnseTca pasymMmHbiM cpokoM. OpHo ocyaapcTBO-4neH OTMETUINO0, YTO
CPOK, KOTOPbIN JOMKEH CUNTATBLCS pasyMHbIM, AOSMKEH ONPeaensTbCs C y4ETOM BPEMEHM,
Heobxoanmoro npasoobnagartento Ans NPUHATUA PeLLeHNs NOCne OLEeHKM 9KOHOMUYECKUX U
TEXHUYECKMX CTOPOH M306peTeHunn.

107. Y10 KacaeTcsi OCHOBaAHUS, CBA3AHHOMO C aHTUKOHKYPEHTHOM AeATeNbHOCTbIO, MHOrne
"ocypnapcTBa-yneHbl He NPUBENN HUKAKMX OOMNOMHUTENbHbBIX NosicHeHnn. OgHo MocyaapcTeo-
YrieH, roBop4A o0 NpeLeaeHTHOM nNpaBe pernoHanbHOro NaTeHTHoro cyaa, ykasaro, 4To
"Mcnonb3oBaHWe NpaB MHTENNEeKTyanbHON COBCTBEHHOCTU MOXET NpeacTaBnsATb cobon
HeaobpOoCOBECTHYIO KOHKYpeHuuio". HekoTopble MocyaapcTBa-yneHbl NpyBoguIu
nepeyncnuTenbHble NepeYH BUOOB aHTUKOHKYPEHTHOM AeaTenbHOCTU. OHM BKMAOYanu B HUX,
Hanpumep, 3aBbllLeHWe LeH, B YaCTHOCTH, "yCTaHOBMNEHNE Ype3MepPHO BbICOKUX UMN
ONCKPYMWHALIMOHHBIX LeH Ha 3anaTeHToBaHHYo dhapmaueBTUYECKY MPOaYKLMIO
CpaBHUTENbHO CO CpeaAHEPbIHOYHbIMY LieHaMn", "yCTaHOBIIEHNE YPE3MEPHO BbICOKUX UK
OVCKPUMWHALMOHHBIX LeH Ha 3anaTeHTOBaHHYIO MPOAYKUUIO" Unu "ycTaHOBNEHNe Ypes3MepHbIX
LeH", "B 4aCTHOCTWU, B TeX Criydasx, Koraa MMerTCcs pbIHOYHbIE NpearoXeHUs No LeHam
3HAYMTENBbHO HMKE LieH, yCTaHaBnMBaeMbIX NateHToobnagaTenem Ha Takyto e NpoayKumio'.
Kpome Toro, aHTUKOHKYpPEeHTHas AeATerNbHOCTb MOXET NpUHMMaTh (OOpMY NULLEHNA J0CTYNa K
"BaXKHEMLWNM YCrNoBUAM NPOM3BOACTBA", HAaNpuMep, "nuLeHne KOHKypeHTa gocTyna K
BaXXHEMNLUMM YCIOBUSAM NPOU3BOACTBA" UNWU, aHanormyHelM 06pasom, "oTCyTCTBUE PLIHOYHOMO
npeanoXeHns Ha pasyMHbIX KOMMepYecKnx ycnosuax”. Opyron Bua aHTUKOHKYPEHTHON
AeATenbHOCTN, YNOMUHABLLMIACS HEKOTOPbLIMU [TocygapcTBamMmu-4rieHamu, kacancs BbITECHEHUS
KOHKYPEHTOB — Hanpumep, nytem "cosgaHns npensaTCcTBUN 151 KOMMEPYECKON UK
NPOW3BOACTBEHHON OEATENBHOCTU" UMK "COBEpPLLUEHNA OENCTBUIN, HanpaBfeHHbIX Ha
HeponyweHne nx geatenbHoctn”. OgHo ocyaapCTBO-YneH OTMETUNO Cryyan, korga "nveeTtca
BbICOKasi BEpOATHOCTb TOro, YTO Npenaraemoe CrnsiHue CyLeCTBEHHO OrpaHnynT
KOHKypeHuuto". HekoTopble [ocyaapcTBa-uneHbl npegycmaTpmsatoT 6onee obuime
POpMYNMPOBKM AN onpeaeneHnss aHTUKOHKYPEHTHON OeATeNbHOCTU, Hanpumep, "niobble
WHble EeNCTBUS, XapaKTepu3yTCs HauNOHanbHbIM 3aKOHO4ATENbCTBOM Kak
aHTUKOHKYPEHTHbIE, HapyLlatoLmne unm orpaHuymBatoLLime KOHKYpPEeHLNIO", "aHTUKOHKYPEeHTHas
npakTuka, NpoTMBOpeYaLLas UM MoryLas NnpoTMBOPEUYNTb OBLLECTBEHHBIM MHTEpPEecaM" unu
"orpaHuyeHne ToproeBnn N AeAaTenbLHOCTb, MPOTMBOpeYalllas rocygapCTtBeHHOM nonutuke”. B
BonblmnHcTBE TOCcyaapCTB-4NeHoB onpeaeneHne aHTUKOHKYPEHTHON AesATeNnbHOCTN AaeTcs "B
3aBMCUMOCTU OT OBCTOATENBLCTB", UM OHWN HE ONPEeAENSAT TEPMUH " aHTUKOHKYPEHTHas
npakTuka" [...] cam no cebe, a N1Lb ONUCLIBAIOT KOHKPETHbIE (POPMbI 4ENCTBUI, KOTOPbIE

npu3HaloTca HenpuemnemMmbiMn®,

108. YTo KacaeTcsa npeuedeHTHOro npaea, ogHO focyaapcTBO-YrneH ykasano, 4To "Bbligada
NPUHYANUTENBHbBIX NMULEH3MI MOXET Takke OblTb NpegycMOoTpeHa aHTUMOHOMNOSTbHbLIM
3aKkoHopaTtenbCcTBOM". B 3TOM cnyyae MoXeT OblTb MCMOb30BaHO "TO BO3paXKeHUe Mo UCKY,
yTO [NaTeHTOOGNaaaTenb] 3noynoTpebnsaeT cBoen AOMUHMPYIOLEN NO3MLMEN HA PbIHKE,
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OTKa3bIBasICb 3aKIMOYUTb C OTBETYMKOM NMULEH3NOHHBIN OrOBOP Ha HEAUCKPUMMHALMOHHBIX
YCMNOBUSIX U YCMNOBUSIX, HE CO3AalOLLMX NPENATCTBUM ANs aeatensHocTn”. "OgHako
naTeHToobnagaTenb AoMnyckaeT 3noynoTpebneHre TonbKo B TOM Clyyae, eCnm 0TBETUYNK
Hanpasun emMy 6e3ycrnoBHoe NpPeanoXeHne O 3aKMYEeHNM NINLLEH3MOHHOIO A0roBOpa, KOTOPbIM
OH OCTaeTcH CBA3aHHbIM, U KOTOpoe NaTeHToobnagaTenb He BNpaBe OTKNOHUTb, HE HAapYLUMB
3anpeT Ha QUCKPMMUHALMOHHBIE NNW NPENATCTBYOLWME AEUCTBUS, U €CNN OTBETYMK, €CMNU OH
yXe ncrnonb3yeT 0ObEKT NAaTEHTHbIX NPaB, U B TON Mepe, B KaKoW 3TO AernaeTcs, cobniogaeT
0b6s13aTenbCTBa, KOTOPbIE MOANEXALLMA 3aKITHYEHMIO NMULEH3NOHHBIN OrOBOP YCTaHaBNUBaeT
B OTHOLLEHUWN NCMONb30BaHNS NMLEH3MPOBAHHOIO 06bekTa. Ecnm oTBeTYMK paccmaTpmBaeT
NULEH3NOHHbIE YCroBMSA NaTeHToobnagarTens kak YypeamepHble U rpaHuMyalLme co
3noynotpebneHnem, unu ecnu nateHToobnagartenb OTKka3biBaeTCH yka3aTb CyMMy
NVLEH3NOHHOrO BO3HarpaxaeHus, TpebosaHve o 6e3yCrnoBHOM MPeanoXeHUn UCNOoMHAETCH
npeanoxeHmem O 3aKoYeHUN NMLEH3VOHHOMO AOr0BOpPa, B KOTOPOM NULeH3nap 06s3aH
yKasaTb TaKyl CnpaBe IBYIO, MO ero yCMOTPEHUIO, CYMMY JIMLLEH3VOHHOTO BO3HarpaXaeHust".
Opyroe "ocyaapcTBO-4neH NpmMBeno OOLLY0 CCbISIKY Ha HOPMbI 3aKOHOA4ATENbCTBA O 3aluTe
notpebutenen.

109. HekoTopsble ['ocynapcTBa-yreHbl oTMeyarnu, YTo ycTaHoBreHe oakta aHTUKOHKYPEHTHOM
0eATenbHOCTM UNnu 3asiBfIEHME O HanMM4YuUKn Takom OesTeNIbHOCTU OTHOCUTCS K KOMMETEHL MK

non

KOHKPETHbIX OpraHoB, Hanpumep, "cyaebHoro unm agMMHUCTPaTMBHOIO opraHa”, "nboro

non

aHTUMOHOMOMMUCTUYECKOrO BEAOMCTBA U NOCTaHOBNEHMS NMoboro cyaa”, "agMUHUCTPATUBHbBIX
unu cyaebHbIx npoueccyanbHbIX AencTBui”, "eaepanbHOro npaBmMTenbCcTBa U cyaebHoro
opraHa", "Komuccum no genam o 3awmte KOHKypeHuuu, 'ocygapcTBEHHOro cekpeTtaps nnm
MUHUCTPa npasutenbcTea”, unu "Cyga no genam o 3awmuTe KOHKypeHumn'. HekoTopble
"ocypapcTBa-yreHbl orpaHn4Mnu Bblgavy NpUHyaUTENbHbIX NULEH3UA MO OCHOBAHUAM
HanNMuYnsa aHTUKOHKYPEHTHOW AEATENBbHOCTM chepammn 34paBOOXPaHEHNS U NPOM3BOACTBA
NonynpoBOAHMKOBOW TEXHUKN. B apyrom NocygapcTee-yneHe OCHOBaHWSA AN4 Bblgayn
NPUHYANTENbBHbBIX NMULEH3MI TakKe yNOMUHaNMCb B CBA3M € "genomM o6 nsobpeteHuu,
KacaroLwemMcs MEANLIMHCKOrO UarHOCTUYECKOro NpoayKTa unm npolecca, [B paMmkax KOToporo]
JOIMKHa ObITb BblAaHa HEUCKITIOUUTENbHASA NULEH3NSA AN YCTPaHEeHUs 4ENCTBUI, MPU3HAHHbIX
B Xo4e cynebHoro nnn agMMHUCTPaTMBHOIO NpoLecca aHTUKOHKYPEHTHbIMKU". OgHO
"locynapcTBO-4rieH OTMETUNO, YTO "aHTMMOHOMOSbHbLIE OpraHbl HEe MONMHOMOYHbLI MPUHUMATL
peLleHns o0 Bblgaye NPUHyaUTENbHbIX NMLEH3UI MO UToramMm PacCMOTPEHMS Aen O HapYLUEHUSIX

3aKoHoA4aTenbCTBa O 3alUuTe KOHKYpeHLuuun".

110. [Mpu Bblga@yYe NPUHYOUTENBHBLIX NNLEH3UR MO OCHOBAHMIO 3aBUCUMOCTUN NaTEHTOB
BaXXHbIMW KPUTEPUAMU, OTMEYEHHBIMU MHOTMMK [TOCyaapcTBamMu-UneHamm, ABNAITCS
"TEXHUYECKUI Nporpecc” 1 "3Ha4YnTENbHbIN SKOHOMUYECKUN MHTepeC". BonbLUMHCTBO
"ocypapcTB-uneHoB, JornycKalLne Takoe OCHOBaHWe, NpeaycMaTpmuBaloT Tpy pasnnyHbIX
TpeboBaHus, a UMeHHO: (i) N300peTeHME HE MOXET NCNOoNb3oBaThCs 6e3 HapyLLIeHnst ApYroro
naTteHTa, (ii) 13obpeTeHne, oxpaHaemoe 6onee NO3aHNM NO BPEMEHW NAaTEHTOM, NpeAcTaBnseT
cobor BaxXHOe TexHMYecKoe JOCTKeHne, U (iil) BaxkHOe 9KOHOMUYECKOe 3HaYeHne
OTHOCUTENBLHO N300peTEHNS, OXpaHsaemMoro bonee paHHUM MO BPEMEHU MATEHTOM.
AHanornyHeiMm obpas3om, B HEKOTOPbIX ocyaapcTBax-yrneHax B NpUMeHMMOM
3aKoHO4aTenbCTBE MCMOMb3YTCH, HAaNnpUMep, Takne BblpaXKeHusi, 4To bonee Nno3gHui no
BPEMEHU NATEHT SABMSIETCH "3aBUCMMbIM" UNK "HEOOX0ANMbIM ANS UCNOSb30BaHNA NaTeHTa".
TepMuH "3aBUCMMBIN" ONpeaensdeTcs, Hanpumep, crnegywmm obpasom: "nmuo,
ncnpawmnsaroee NUMUEHs3nto, He B COCTOSIHMM UCNONb30BaTbh CBOE N300peTeHNe,
3anaTteHToBaHHOe no3gHee, 6e3 HapyLeHns yCrnoBui naTeHTa, BblAaHHOMO paHbLue” nnu "6es
3TOro Ucnosib3oBaHne nateHTa Obino 6bl TEXHUYECKM 1 SKOHOMUYECKN HeuenecoobpasHbim”. B
OByx locygapcTBax-yneHax Heobxoanmo, Kpome Toro, 4Tobbl CTOPOHA He CMOorna B pasyMHbIN
CPOK MONy4nTb cornacue nateHToobnagarens Ha NCNonNb3oBaHME N306peTEHNSA Ha Pa3yMHbIX
YCIOBUSX, ABMAHOLWMNXCA 0ObIYHBIMU B XO35IMCTBEHHOW NMPaKTUKe, NN YTobbl UMENN MECTo
KOHCyNnbTaumMn No BOMPOCY O BblAaye HEUCKMIOYMUTENBHOMO naTeHTa.
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111. BonblMHCTBO ["OCygapcTB-YNeHoB NpedycMaTpmuBatoT, YTO B Criyvasix, Koraa takas
nuueHsuns BolgaeTtca, obnagartens 6onee paHHEro NO BpeMeHW naTteHTa Takke JOMKEH NMeTb
npaso TpeboBaThb Bblgayn eMy HEUCKOYMUTENBHON NULIEH3UN HA NCMNONb30BaHMe bonee
Nno3gHero no BpeMeHn naTeHTa. Takas nepekpecTHas MMUEH3NS AOMKHa BblAaBaTbCA Ha
pasyMHbIX ycnosuax. B gByx FocypapcTteax-yneHax npegycmatpuBaeTcs, 4To oba naTeHTa, K
KOTOPbIM OTHOCUTCS NepeKPecTHas NULEH3NS, AOIMKHbI "CAY>KUTb OOHOW U TOW e uenn'.
Kpome Toro, "npaBo nosib30BaHus, BbldaHHOE B OTHOLLUEHUWN NEPBOro NaTteHTa, MOXeT
nepegasaTbCA NUUOM, Briaeowmm NPUHYANTENBHOM NUUEH3NEN, TONMbKO NPy YyCroBumn
OAHOBPEMEHHOW Nepedayn Yact KoMmnaHmn" unm "6onee No3gHero No BpemeHun nateHta". B
HEKOTOpPbIX N3 3TUX [(0Cy4apCTB-UNEHOB, KPOME TOro, YCTAaHOBSIEHO, YTO NPUHYAUTENbHAA
NLEH3MA He MOXeT ObITb UCKIoYNTENBbHOW. HekoTopble MocyaapcTBa-yneHbl ykasbliBanu, Y4To
NPUHyOMTENbHAas NMLUEH3NS AOMMKHA OblTb OrpaHMyeHa no cgepe ee NPUMEHEHU 1 00bLemy,
KOTopble HeobxoaMMbl ANs ucnonb3oBaHnsa n3obpeteHns obnagatenem 6onee no3gHero no
BpeMeHu nateHTa. Cymma nnatexa AormkHa ObiTb HE HWXKE LieHbl NTIMLEH3MK, onpeaensemon B
COOTBETCTBMM C NPUHATON NpakTukon. OpHO ocynapCTBO-YNEH yTOYHUIIO, YTO, B Cnyyae
n3obpeTeHuns, Kacaroerocs "npouecca NnogroToBKM XMMUYECKON, hapMaLeBTUYECKON UK
nMLweBon Npoaykuun®, kKak obnagarenb NnateHTa Ha npouecc, Tak n obnagarens NnateHTa Ha
NPOAYKUMIO MMELOT NpaBo TpeboBaTb BblAaym UM NPUHYAUTENBHON NUUeH3nn. Kpome Toro,
3aKoHO4aTeNbCTBO HEKOTOPLIX [[OCYyAapCTB-4NeHOB NpegycMaTpmBaeT Bbigady
NPUHYOUTENBHBLIX HEUCKMIOYUTESBHBLIX NEPEKPECTHBIX NMULEH3NN Ha UCNOSb30BaHME
n306peTeHnn B 06rnactn BUOTEXHONOIMN, OCHOBAHHBLIX HA MATEHTaXx, OXPaHSALNX copTa
pacTteHuii (cM. Takke Pasgen X).

112. BonblMHCTBO ["OCygapcTB-YreHoB, KOTopble NpeaycMaTpuBatoT Bblgayy
NPUHYOUTENBHBLIX MULEH3UA MO OCHOBAHUAM Hanuung "HauMoHanbHOro YpesBbl4anHoOro
NONoXeHnsa" NnNn "4ypesBblyanHbix OBCTOATENLCTB", HE AalT onpeaeneHns Taknx
obcTtoaTenbcTB. B HekoTopbIx MOcygapcTBax-yneHax HaumoHarnbHoe YpesBblidanHoe
NnosioXeHue onpegendeTcsd nyreMm nepevyncrieHns NpuMepos, Harnpuvep: "yrposa
HauunoHanbHon 6esonacHocTK”, "yrpo3a rocygapcTBeHHon 6e3onacHocTn', "BOEHHOE
HanageHue", "BorHa", "katacTpodbl Unn KpynHble nponcliecTsns”, "3awmTa obLeCcTBEHHbIX
MHTEepecoB B 061acTu 30paBoOOXpPaHEHUS N OOLECTBEHHOIO NTaHns", "obwecTBeHHoE

300pOoBbE", "ANMAEMUS UMK MHASA aHanorm4yHas cutyauus”, "Hekommepyeckoe obLeCTBEHHOe

Mcnonb30oBaHKue", "3almrta u ynydueHne cpegbl 00MTaHma nogen”, "sawmra n ynydweHme
OKpyXXatoLLen cpefibl, KOHKPETHbIN KOMMepPYECKUn nHTepec" 1 "ocobblt MHTEPEC K KOHKPETHOM
OTpacrnm 9KOHOMUKM UK CUTYyaumu, Koraa HeOBX0ANMMO N3MEHUTb MPAaKTUKY, NPU3HaHYO B
pamkax cyaebHoro unu agMUHUCTPaTUBHOIO npouecca HEeKOHKYpeHTHon . B ogHom
"ocypoapcTBe-yneHe OHU onpeaenstoTca B obweM Buae kak "HapyLeHne HopmasbHOM
XU3HeOeATenbLHOCTU HaceneHns B MeCcTe UM perMoHe B pesyrbTaTe HecYacTHbIX Cnyyaes,
KaTtacTpod, NPMPOLHbIX NN counanbHo-6uonornyecknx 6eacTBUin, KOTOPbIE NPUBESN UK
Mornu 6bl NpuBecTn K rmbenu niogen n 3KOHOMUYECKUM NoTepsam”, B APYroM — Kak cuTyaums,
KoTopagq "CTaBUT MOA Yrpo3y CoXpaHeHue rocygapctsa unu ero rpaxgan”. [dpyroe
"ocynapcTBO-4neH OTMETUIIO, YTO, COrNacHO BBOAHbLIM NOMOXEHUAM 3aKoHa, Takue
obcToaTenbCcTBa KacaTcst 0COB0 BaXHbIX 0OLLECTBEHHbIX MHTEPECOB, 3aTparmsarLLmx,
HanpuMep, BOMPOCHI HaUMOHarbHOM 6e30nacHOCTH, AOCTyNa HaceneHus K MeanumnHCKom
NPOAYKLUMM 1 NPOAOBOSLCTBUIO, SHEPrOCHABXEHNs1, CeTen CBA3N U T. 4.

113. OpHo N'ocymapcTBoO-yneH, He AaBas HUKaKoro onpeaeneHus, ykasano, 4To "nog
"HauMOHanbHbIM Ype3BblHaNHbIM MONIOXXEHNEM" MOHNMAIOTCS BOWMHbI UNK Ntobble
YypesBblyalHble CUTYyaLuMK1, co3fatoLmne yrposy Anga cTpaHbl, unu niobble NnpupoaHbie
KaTacTpodbl UNn NnaHgeMmmnyeckme 6onesHn, KoTopble NpeacTaBnanu 6ul cobon cnyyam
"HauMOHanNbHOro Ype3BbliYaNHOro NONOXEHN" UNKn "4YpessblyanHble obcTosaTenscTea™. [pyroe
"ocynapcTBO-yrieH OTMETUNO, YTO "HauMOHamNbHbIM Ype3BblYaiHbIM MOMOXEHNEM UITU YTPO30W
6e3onacHOCTM CTpaHbl cuMTaeTcs cepbesHasa 6onesHb, 06bABNEeHHas NPUOPUTETHON Yrpo3omn
"eHepanbHbIM COBETOM MO Aenam 3apaBooxpaHeHus”, Hanpumep, "anuaemmna rpunna A(HIN1)
B anpene 2009 r. [...]. Tem He MeHee, NPUMEHSATL MePY BblAaun NMULEH3UN, OUKTYEMbIX
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ob6LecTBeHHON NOTPEBHOCTLIO, HE NOTPeboBanNoCh, NOCKONbKY dapMaLeBTUYECKNE KOMNAHUW,
OTBETCTBEHHbIE 32 NPOM3BOACTBO aHTUBUPYCHBIX [...] rapaHTUpOBanu NOCTaBKM 3TUX
nekapcTBeHHbIX cpeacTs”. [Opyroe ocygapCcTBO-4neH OTMETUIIO, YTO NPUMepbI
HaLMOHAarbHOro Ype3BbIMaNHOrO NOSIOKEHNS MOTYT BKNtoYaTb NpobremMbl B 06n1acTu oxpaHbl
300poBbs HaceneHus, ceasaHHble ¢ BUY/CINL, TyGekynesom, manspuen n nHbIMK
anuaemMunyecknmm 6onesHamu.

114. HekoTopsble 'ocyaapcTBa-yreHbl oTMeyarnu, 4To B CUTyaLmMsx HaLunoHansHoro
Ype3BbI4ANHOMO NOSIOKEHUSA NPUHYANTENBHYIO NIMLEH3MIO BNpaBe nonyyYnts "noboe numuo,
Xenawuee ucnosnb3oBaTh" 3anaTeHToBaHHOE n3obpeTteHne. B gpyrom MocygapcTee-uneHe
A0mnycKaeTcs, YTO NaTEeHT MOXeT ucnonb3oBaTbes "ex officio” "nbbim nuuom” nnu
"rocygapCTBEHHOM OpraHn3aumen unm OgHUM UM HECKONbKMMN NuLammn nyermMyHoro unm
YacTHOro npaea, ykasaHHbIMW 1151 3Ton uenun'.

115. YT0 KacaeTcs 06X NPUHLMNOB, KOTOPbIE AOMKHbI MPUMEHATLCHA B OTHOLLEHUN
BO3HarpaxgeHus, NpuynTaroLLerocs K Boinnare nonyyarenem npuHyamTerbHOW NULEeH3nm
nateHToobnagartento, HekoTopble ocygapcTBa-yneHbl OTMEYanu, YTo OHU He
npegycMaTpuBatoT Takmx obwmx npuHumnnos. MHorne Mocygapctsa-yneHbl ynoMmHanm
Hanuyne obLLMX OPUEHTUPOB NI NPUHLMIMOB, ONpeaensaoLWmX Takyto CyMMYy "C y4eToM
06CTOATENLCTB, CYLLECTBYHOLUNX B KAXAOM KOHKPETHOM CrlyYyae U 3KOHOMUYECKOro 3Ha4YeHuUs
BblJa4M Takoro paspeLleHns”, a Takke "¢ y4eTom xapakrepa nsobpetenuns”, unum "ycnosum
nUEeH3MpoBaHMsA B 0611acTh, K KOTOPOW OTHOCUTCS M3obpeteHme”. BonblwmHcTBO MOcyaapcTs-
4YNeHoB npegycMaTpmBaeT HEOOXOAMMOCTb yYeTa IKOHOMUYECKOW CTOMMOCTU NULIEH3NM.
Hanpumep, ogHo "locygapcTBO-YneH oTMeYaeT, YTO COOTBETCTBYIOLLMIA OpraH AOMKeH UMeThb "B
BMAY CPEOHIO CTaBKY JIMLEH3NOHHbIX NnaTexen B COOTBETCTBYOWEN obnacTtun, NCnonb3yemyto
B KOMMEpPYECKNX NMULEH3MOHHbIX JOroBopax Mexay HesaBnucuMbIMU cTopoHamu”. [pyroe
"ocyoapcTBO-4YneH ykasbiBaeT, YTO Takoe Bo3HarpaxaeHne AomkHO ObiTb "He HXe LieHbl
NUUEH3UK, ONpeaensieMon B COOTBETCTBMM C 0ObIYHONM NpakTukon”. Kpome Toro, ogHo
"ocyoapcTBO-UneH 3aaBnseT o cTpemrieHun obecneunTb "MakcumarbHble npeMMyLLecTsa Ans
nateHToobnagarens, gonyckas npy 3TOM rnosiy4yeHne pasymHoun npubsinu nuueHsmaTom”. K
yucny Opyrnx OOnonHUTeNbHbIX akTopoB, YNOMUHAaBLUMXCHA HEKOTOpLIMU ["ocygapcTBaMu-
YneHamu, OTHOCATCA HEOBXOAUMOCTb YCTPAHEHUSI HEKOHKYPEHTHON OeATENbHOCTU N "CTeneHb
ncnonb3oBaHuA" NUuUeHsnn. Yto kacaetcs hopmbl nnaTtexa, oaHo [focyaapCcTBO-YreH
OTMETUNO, YTO COOTBETCTBYHOLLNIA OpraH "o0bsi3aH ycTaHaBnNMBaTb CyMMY BO3HArpaxaeHus,
nepruoamMyecKkn BbINauynBaeMoro nuueH3naTom nateHtoobnagarento”. B gpyrom Mocypapcree-
ynieHe, COrnacHoO yCTaHOBIIEHHOMY NOPSAKY, BO3HArpaxaeHue "asnsetca npeaMmeTomM
cornacoBaHusa Mexay AByMS CTOpoHamu. B crnyyae He[OCTMXeHUA CTOpOHaMu1 CorfalleHuns
NpUHUMaETCH COOTBETCTBYIOLLEE pelleHre AOMUHUCTPATUBHOIO yrpaBreHns Mo NaTeHTHbIM
Bornpocam npu locygapcteeHHOM coBeTe". Kpome Toro, MHorve flocygapcTBa-yneHsl
npegycMaTpuBatoT, YTO B Criydae 3HaYnTEeNbHOro N3MeHeHUs O6CTOATENLCTB
COOTBETCTBYIOLLNIA OpraH Bripaee no 3anpocy OAHOW N3 CTOPOH 0TO3BaThb JULIEH3UIO UMK
YCTaHOBUTb HOBbIE YCNOBUA NULEH3NPOBAHNA.

116. OpgHo NocypapcTBO-YneH npeaycmaTpuBaeT KOHKPETHbIE HOPMbI, KacatoLumecs
BO3HarpaxgeHus npu Bolgaye NpUHyAUTENbHbIX NULEH3UI, KacaloLWwuxca nmnopTta/akernopTta
NaTeHTOBaHHbIX NeKapCTBEHHbIX cpeacTB. Cyabl OMKHbI YYMTbIBATb "9KOHOMUYECKYHO
CTOMMOCTL" U "rTyMaHuUTapHbIe NN HEKOMMEPYECKNE (PaKTOPbI, CBA3AHHbIE C Bblaademn
nuueHsun”. B ogHoMm NocydapcTBe-uneHe Bo3HarpaxaeHue onpenenseTcs Kak "cymma,
BbIMnayMBaemMas iMueH3MaToM B pasmepe 3% OT oOLLen CTOMMOCTM NpoAdaX aHHON
XUMMUYECKON NPOAYKLMK, C Y4ETOM €€ PblHOYHOW LeHbl". B gpyrom MocygapcTtee-uneHe
NPUMEHSIOTCS PasfnyHble NOSIOXKEHMS B OTHOLLEHMM NaTeHToobnagaTenen us cTpaHx,
BXOOSLWMX 1 He Bxoasawmx B BTO, a umeHHo: anga nateHToobnagarenen u3 crpaH-uneHos BTO
npumeHsieTcs "Bo3HarpaxgeHue, agekBaTtHOe B COOTBETCTBYIOLLNX OOCTOATENBCTBAX, C Y4€TOM
9KOHOMWYECKOW CTOMMOCTM NULEH3MK", a ANnga naTeHToobnagaTenen M3 cTpaH, He BXOASLWMX B
BTO - "pa3ymHOe BO3HarpaxgeHue ¢ y4eToMm xapaktepa usobpeteHus”. YTto kacaetcs
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NonynpOBOAHNKOBOWN TEXHUKM, HEKOTOpPbIE [OCYyAapCTBa-UNeHbl ykasanu, YTo B paMkax
ncnpaeneHns 4encTBUA, NPU3HAHHbIX PELLEHNEM Cyaa v aaMUHUCTPATUBHOIO opraHa
HEKOHKYPEHTHbIMU, MOXET NPUMEHATLCS TONbKO HEKOMMEPYECKOe rocy4apCTBEHHOE
MCMOosb30BaHNe N3obpeTeHus.

117. Yto KacaeTcsa KonMyecTBa criydaeB Bbigaun NPUHYOUTENbHbBIX JIULEH3UA N TEXHUYECKNX
obnacTten, B KOTOPbIX OHM BblAaBanucb, 60NbWNHCTBO [[OCYAapCTB-YNEHOB yKka3anu, YTo UM
HEen3BECTHbI Takne cyaebHble peLleHusl, YTO OHN HE UMEIOT COOTBETCTBYHOLLNX OAHHbBIX UK YTO
cnyyau Bblgavv NpUHygUTENbHbIX JIMLEH3UI HE 3adDMKCUPOBAaHbI HA UX TEpPUTOPUN.
HekoTopble NocygapcTBa-yneHbl COOBLLMNK, YTO Bblgadva NPUHYAUTENbHbLIX NNLEH3UN
NPUMEHANAacb O4YeHb PEAKO M B O4EHb HEMHOIMX Cy4dasix kacanacb hapmaleBTU4EeCKON
npoaykumn. OgHo NocyaapcTBo-yneH coobLmnno, YTo ero naTeHTHoe Be4OMCTBO Bblgano ogHy
NPUHYOUTENBHYIO NULEH3WIO B nepunog ¢ 1961 r. no 2004 r., 1 4TO aTa NpUHyAnTENLHANA
nuueHsunsa 6bina aHHynMpoBaHa cyaom. B ogHom MocygapcTtee-uneHe, "umeny Mecto cnyvau
X04aTanucTB O NPUHATUN apOUTPaXKHbIX peLleHnin”, HO "He BbIno crnyyaes, YTobbl HA OCHOBaHUK
apbuTpaxHoro pelleHus Gbina BblgaHa HeUCKoUnTeNbHasa nuueHauns”. B ogHon ctpaHe 6bina
BblJaHa oAHa NpUHyaMTENbHAsA NULEH3Ns B 4oObIBaOLLEN NPOMBILLNIEHHOCTH, B APYron — ogHa
NPUHYAUTENbHAsS NULEH3USA Ha UCMONb30BaHUE NPOAYKLMUN AN 3alMTbl paCTEHUIN U eLle ABe
NNLEH3UN — Ha UCNonb3oBaHne hapmaveBTudeckon npoaykuuun. Ewe B ogHon ctpaHe 6bina
BbldaHa HENCKNIYNTENBHAs NNLEH3NSA Ha NCNOSb30BaHMe MeToga Npou3BoacTea buc-Tuo-
GeH3ona, B CBA3M C TEM, YTO 3TOT METOA HE MUCMONb30BariCsi Ha KOMMEPYECKON OCHOBE B
TeyeHue Tpex npeablaywmx net 6e3 onpaBaaHHbIX ocHoBaHun. OgHo MocygapcTBo-YneH
Coo6LLKNNOo 0 ABYX Cry4Yasix Bblgaym cygamu NpuHygUTENbHbIX MULEH3UA Ha NCNOSb30BaHNE
3aBMCUMbIX N30OpETEHNI: LLIKONIbHOW NapThbl, MO3BONAOLWEN YYEeHMKY paboTaTb CTOA U cuas ¢
BO3MOXHOCTb0 nepeobopyaoBaHusa nog nobown poct, n npeobpasoBaTens NepeMEHHOro Toka B
NoCTOsIHHBIN. B ogHom NocypnapcTBe-yneHe 6bina BblgaHa NpUHyaMTENbHANA NMLEH3NS B
obnactu mawwmHocTpoeHus (Knacc MIMK: F16B13) o 0CHOBaHWAM HEUCMONb30BaHNS
n3obpetenus. [pyroe [ocyaapCTBO-YNEH ykasano, YTo NPUHYAUTENbHbIE NTULEH3UN He
BblgaBanncb B HEM B Te4eHue nocnegHux 10 net, n 4To rocygapcTBo nonyvyaeT OYeHb Marno
3anpocoB Ha Bblgavy NPUHYAUTENbHbIX NULEH3UA, CpefHee YNCIO KOTOPbIX, MO OLEHKe,
COCTaBnsieT MeHee O4HOro 3anpoca B roa.

118. YT0 KacaeTcs Lenen rocygapcTBEHHOM NONUTUKM NPU Bblgade NPUHyaMTENbHbIX
nuueH3nn, MHorne FocyaapcTBa-YneHbl ykasanu criegyowme Lenu: HeaonylieHme
3noynoTpebneHns nckniYnTenbHbIMK NpaBamn; obecneyeHne 6anaHca; obecneveHue
06LEeCTBEHHbIX MHTEPECOB U BO3MOXHOCTEN NOMy4YeHUs NPOAYKLUMM NO AOCTYMNHBIM LieHaM.
HekoTopsle NocynapcTBa-yneHbl ctpemMaTcs obecneunTb 6anaHc mexay uHTepecamm
nateHToobnagarenen n HTeEpecammn TpeTbUX CTOPOH. Hanprumep, OHU ynoMuHanm
HeobxoanmocTb "obecneveHnsa 6anaHca mexay npegocTaBneHHbIMU MOHOMOSbHBIMU NpaBamu
1 obLLeCcTBEHHbIMU MHTepecammn” 1 "obecnedeHns GanaHca, NyTeM NPMMEHEHUS CPeacTB
OorpaHvyYeHuns npas, NpU HanNM4Mn nHTepecoB HGonee BbICOKOro nopsaka”. B umcne apyrmnx
Lenen rocygapCTBEHHON NONUTUKKU, KOTOPbIE NpecrnefoBanucb HeKOTopbiMu ["ocygapcTBamu-
YneHamu, HasblBanucb HegoMnyLeHe 3noynoTpedneHna NCKNIYUTENbHBIMM NpaBaMu,
Hanpumep, "3awuTa HaceneHmst oT NbbIX 310yNOTPEBNEHNN NCKNIOYMUTENBHBIMW NpaBaMun’,
W1 OrpaHMYeHne MOHONMOSbHLIX MPaB "dKOHOMUYECKUMU UM couMarnbHbIMU NMNepaTnBamu,
OTBEYaoLLMM 00LWECTBEHHBIM MHTEPECAM, KOTOpble cunTatoTca 6onee BaKHbIMU" Unn
"3alLmTa HaceneHus ot nrboro 3noynoTpebneHnsa NCKNIYNTENBHLIMU NPpaBamM,
npegocTaBreHHbIMU NaTeHToobnagaTento".

119. [anee, HekoTopble 'ocyaapcTBa-YneHbl yNTOMUHAKOT MHTEPEeChl rocyaapcTea nnm
HaceneHus B LLeNoM, KOTOpble XapaKTepusyoTcs Kak "coobpaxeHus, CBA3aHHbIe C
o0LLecTBEHHBIMN NHTEpPecamMun", "pa3BUTNE 3KOHOMUKN U POCT BnarococTtosiHus obuiecTea",
">XM3HEHHO Ba)XHblI MHTEPEC AN 3KOHOMMUKWN CTpaHbl, 300POBbSA HAaCeNeHMs NN HauMoHanbHOM
06OpOHbI, UK Criydau, Korga Hemcnonb3oBaHWE UNN HE4OCTAaTOMHOE UCMONb30BaHMe Taknx

NaTeHTOB HAHOCUT Cepbe3Hblv yLepd NoTpebHOCTAM CcTpaHbl”, unu "obLiecTBeHHast nonb3a'.
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OpHo 'ocygapcTBO-4ieH OTMETUNO BaXKHOCTb MCMNOSIb30BaHNSA NATEHTOB "ANS NOOLPEHUS
WHHOBAaLMN 1 JanbHENLWero passmuTuUsa Hayku U TEXHUKU APYrMMy 3auHTEPEeCOBaHHbIMN
nuuamn”. [pyras uenb, ynoMmsHyTas ogHum u3 focygapcTs-yneHoB, hopMynupoBanach Kak
"cogencTaune pasBUTUIO TOProBnv N POCTY 3KOHOMUKN HaLLe CTpaHbl MyTEM UCMOMNb30BaHUA
NaTeHTOB Kak MCTOYHMKA NOTEHLManbLHOro 4OXo4a He TONbKo AN nateHToobnagarenemn, HO U
Ansa cTpaHbl B Luenom”. 1o ero MHeHuio, BblAaya NpuHyauMTeNbHbIX NUUEH3N AoSMKHA BbiTh, B
YacTHOCTW, HarnpasrieHa Ha "nepefadyy U pacnpocTpaHeHue TexHonorum". Kpome Toro, ogHo
"ocynapcTBO-YnNeH OTMETUIO, YTO "MHHOBALMOHHbBIN Npouecc caepxusancs 6bl, ecnv Obl
nateHToobnagartens, He BblgaBas IMLUEH3UN [Ha 3aBUCUMbIE NaTeHTbl], MOr NpenaTCcTBOBaTb
ncnonb3oBaHuio 1 gopaboTke n3obpeteHnsa”. OgHo MocyaapcTBO-YreH yka3ano HeCKOSbKO
Lenen rocygapCTBEHHON NOMUTUKK, TakKMe Kak "HegonyweHne 3noynotpebneHuns npasamm co
CTOpOHbI NpaBoobnagaTenen, cogencTane BHEAPEHNIO N306peTEHNN N NPOSYKTOB TBOPYECKOM
aedatenbHoCcTH, obecneyeHne HopMaribHOro PYHKLMOHUPOBAHWS NAaTEHTHOW CUCTEMBI U
rapaHTMpoBaHWe MHTEPEeCOB rocygapcTea 1 HaceneHusa". Opyroe ocynapcTBO-UneH OTMETUIo
B Ka4yecCTBe Lenen cBoen NoNUTUKM Npu Bbligavye NPUHYyAUTENbHbIX NMLEH3M obecneyeHre
AocTyna K npogykuumn n "3awmtbl noTpebutenen”, ¢ Tem, 4Tobbl "npegnpusatua n notpebutenn
nMenn pasymMHble BO3MOXHOCTW NOMNyYeHUsa 3anaTteHToOBaHHOW NpoayKuMu No pasyMHbIM
LueHam", a npoaykums bbina "gocTynHa Ana noTeHunanebHbiX nonb3osartenen”. MpumeHss
MeXaHW3M BblAaun MPUHYAUTENbHbBIX NULEH3UW, 04HO [TocyaapCTBO-YreH HaMepeHo
"noby>xgaTb CTOPOHbLI K COrfacoBaHMio 1 3aKNiOYeHNIo JOBPOBOMbHbLIX NMNLEH3UOHHbIX
cornatlueHnin BMECTO NpUMeHeHUs npoLeaypsbl, ABASOLLENCA, N0 CyLecTBY, ABYCTOPOHHUM
cyaebHbIM cnopoMm, B NOMbITKE NONYYNTb NPUHYANTENBHYIO NuueH3uo”. [pyroe MocyaapcTeo-
YfieH yKkasarno, YTO ofHa 13 ero Leren coCTouT B "HeJonyLWeHUM U npecevyeHnn
aHTUKOHKYPEHTHOro noBeaeHus".

120. HekoTopble ["ocyaapcTBa-yneHbl npegycMaTpmBatoT KOHKPETHbIE Lieny rocyAapCTBEHHON
NONUTUKN B 06NacTu oxpaHbl 340poBbs HaceneHuns. OgHo focyaapCTBO-4reH ykasano
KOHKPETHbIE LeNnn rocyaapCTBEHHOM NOMUTUKKL: "MCNONb30BaHWE CUCTEMbI, NPEAYCMOTPEHHON
lMpoTokonom o BHeceHun nameHeHmn B Cornawenne TPUMC (NpuHATbIM eHepanbHbIM
coeetom BTO 6 gekabpsa 2005 r.) 4ns umnopTa NekapcTBEHHOro npenapara” n "akcnopT
hapmaueBTMYECKOM NpoayKuun B Apyrne ctpaHbl-dneHbl BTO". [dpyroe ocyaapcTBo-yneH
YNOMMHaET B Ka4eCTBE OQHOWN KOHKPETHOWN Lienun rocygapCTBEHHOM NONUTUKK obecneveHune
yCnyr 3gpaBOOXpaHeHns Ansa HaceneHus, Hanpumep, B opmMe "BO3MOXHOCTEN NOMNy4eHus
hapmaueBTMYECKOM NpoayKUnnM Ans peweHns npobnem B cepe oxpaHbl 340p0BbS
HaceneHusi, C KOTOPbIMX CTaNKUBaKTCS MHOTME pa3BUBaOLLNECH N HAMMeEHee pasBuUTbIe
cTpaHbl, 0cobeHHO cBA3aHHbIX ¢ BUY/CINWOom, Ty6ekynesom, mansapus v Apyrumm
anvaemunyeckummn bonesHsmn”. OaHo focyaapCTBO-4YNeH OTMETUIO, YTO OHO HaxoauTcs "B
npouecce pa3paboTKkn Takon rocyaapCTBEHHON NOMUTUKN'.

121. YT0 KacaeTcs UCTOpPUN 3aKoHoAATeNbCTBA, NapraMeHTCkux 4ebaToB 1 cyaebHbIX
peLeHnin, 6onbLUNMHCTBO fOCyaapCTB-YNEHOB He Aano HUKaKoW AOMONMHUTENBHOM MHpOpMaLmK.
OpHo NocyaapcTBo-4sieH NoApobHO NPOMANIOCTPUMPOBANo HOPMbl CBOErO 3aKoHoAAaTeNbCTBA
no JaHHOMY BOMpPOCY, OCHOBaHHbIe Ha obLiem npase. [pyroe MocynapcTBO-YrieH OTMETUIO,
4YTO B Liensax BkNoYeHnsa nonoxeHun Cornawexns TPUMC o npuHyanTENbHbBIX NIMLEH3UAX B €ro
HauMOHanbHOe 3aKOHOA4ATENbCTBO ObININ CKOPPEKTUPOBAHbBI MONOXEHNA 3akOHa O NaTeHTax.
Ewe ogHo N'ocyaapcTBO-4neH NoO4YEpPKHYOo, YTO "C TEYEHNEM BPEMEHUN NONOXEHUS €ro
3aKkoHo4aTenbCTBa NOABEPIIIMCH PasfnnYHbIM KOPPEKTUPOBKaM 1 fopaboTtkam"”. [oBops o
NPVHYANTENBbHOM NEPEKPECTHOM NNLEH3MPOBAHMM, KacatoLEeMCHA NaTEHTOB, OXPaHSAOLLNX
pacTeHus 1 copTa pacTeHun, ogHo ocyaapCcTBO-YNeH ykasarno, YTO COOTBETCTBYOLLEee
n3bsaTME ObINO BKIIOYEHO B €r0 3aKOHOAATENLCTBO "Nocne npucoegmMHeHns kK EBponenckomy
Cotosy. OgHo lNocygapcTBo-4neH ykasarno, YTo, kak BUOHO U3 MPOTOKOMOB NaprameHTCKUX
aebatoB, HOPMbI O BblAaye NPUHYAUTENbHbBIX NIMLEH3WI ObINK NPUHATHI C Lenblo "obecneyeHns
NnHTepecoB notpebutenen”. OaHo NocygapCTBO-YNEH yKasaso, Y4To NpaBo Bbigaudun
NPUHYAUTENBHBLIX NNLUEH3NIN NepBOHaYanbHO npuHagnexano CoBeTy NO TOProene, OT KOTOPOro
OHO nepewwno k CyaebHomy komuTeTy Nnpyu TanHOM CoBETE U 3aTeEM, Ha OCHOBaHUU
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nocneayoLlen nonpaeBku K 3akOHY O NaTteHTax, NPUHATON B Havane XX B., K cygam. Kpome
TOro, Ha permoHansHoM ypoBHe EBponenckum Cyaom 66110 NPUHATO pelleHre o TOM, YTO ogHa
CTpaHa "He Bnpase BblgaBaTb NPUHYAUTENbHbIE NULEH3UN, ECNN CNPOC Ha 3anaTeHTOBaHHYIO
NPOAYKLUMIO NOKPbIBAETCA MMMOPTOM U3 OPYrnX rocyaapcTs-4neHoB EBponerickoro Corosa”.

122. YT0 KacaeTcsa COOTBETCTBMSA NPUMEHMMOWN NPaBOBON Ba3sbl NOCTABMEHHbLIM LIENSM,
BonbLlmHCTBO OCyaapcTB-4neHoB NMBo cyMTany ee cOoTBETCTBYIOLWEN, NMnMBO He fanu
HuMKakoro oteeTa. B ogHom NocygapcTee-uneHe obcyxgaeTca 3aKOHOMPOEKT O
pedopMmMpoBaHMKM aHHOW cuctembl. Tpu FocygapcTea-yneHa 3assunim o He0BXoauMOCTH
BHECEHMS MONPaBOK B X 3aKOHOA4ATENbCTBO AN peanu3aumm [NpoTokona o BHeECEHUN
nameHeHun B Cornawenne TPUMNC, peanuaytowmnx Joxckyto deknapauunio o CornaweHmm
TPUMC n 3gpaBooxpaHeHnn. OgHo MocynapCTBO-UNeH OTMETUIO, YTO CUCTEMA CUMUTaAETCH
A0CTaTO4YHOW, MOCKOSbKY "[CYUMTaeTCs, YTO] HEMCKNIYNTENbHAsS NULEH3US, BbiAaBaeMas nocne
OCYLLECTBIEHUSA onpeaenieHHbIX npoueayp no npocbbe nuua, HamepeHHOro NCNoNb3oBaTb
3anaTteHToBaHHOe n3obpeTeHne, oTBeyaeT uenam 3akoHa o nateHTax". OgHo MNocygapcTtso-
YNEeH CYMTAaNo O4YeHb ManNoBEPOATHLIM, YTO, BBUAY HEQABHErO NPUHATUS BaXKHOMO
3aKOHOMNPOEKTa 0 pePOpPMMPOBaHMN NATEHTHOIO 3aKOHOAATENbLCTBA, OHO BHECET B AAHHbIN
3aKOH KaKue-TO AOMOSTHUTENbHbIE N3MEHEHUS B 0603pnmMom ByayLiem.

123. BonbluMHCTBO ["OCYyaapCTB-YeHOB OTMETUNN, YTO OHU HE UCMbITBIBAKOT KakMx-nnbo
3aTpyaHeHun. HekoTtopble ocyaapcTeBa-yneHbl ykasanu, YTo cucteMa UCnonb3yeTcs B
He6OonbLUOW CTENEHN, NN YTO OHW HE UCNbITLIBAKOT HUKAKNX 3aTPyOHEHWUI, MOCKOSbKY CMOPOB
He Bo3HMKaeT. OaHo NocyaapCcTBO-UieH OTMETUIO B KayecTBe NpobrieMbl "3HaunTenbHoe
Opemsa gokasbiBaHUS, NOXalleecs Ha nuuo, obpallarLlleecs ¢ 3anpocom O Bbigave
NpUHyAnTENbHON NuueH3un”. [dpyroe ocyaapCcTBO-YneH OTMETUNO HEAOCTAaTOYHOCTb UMK
NMOSIHOE OTCYTCTBME MOLLHOCTEN NO NPOU3BOACTBY HENATEHTOBAHHOM (hapmaLeBTUYECKOM
NPOAYKLMM Y OTEYECTBEHHLIX NPEANPUATUIA, 4axe ecrnv Obl NPUHYANTENbHBIE NNLEH3UN
BblOaBalnucChb.

B NCMNOJNb30OBAHNE IOCYOAPCTBEHHLIMKW OPIrAHAMU

Cratuctmka oTBeTOB: OO06Lee Yynucno oTBETOB 72
N3baTMe Ha OCHOBaHMM 3aKoHa 49
N3baTre He NpedycMOTPeHO / OTBET He NonyveH 23
PasnunyHble 0OCHOBaHWS ANg Bbiaavm NPUHYANTENBHON
NULIEH3UN:

Hewncnonb3oBaHue 14
OTKa3 B Bblga4e nuLeH3nmn 13
[eatenbHOCTb, NOApbIBaOLLAas CBOOOAHYIO 13
KOHKYPEHLNIO

O6LLecTBEHHOE 300POBLE 29
HauunoHnanbHas 6e3onacHoOCTb 37
HaumoHansHoe YpesBbl4anHOe NONoXKeHne 29
3aBUCUMbIE NATEHTbI 5
Mpoyee 20

124. B 49 n3 72 oTBETOB OTMEYarnocCb, YTO NPUMEHMMOE 3aKOHOAATENbCTBO NpegycMaTpmBaeT
N3bATNE, CBA3AHHOE C UCNOSb30BaHNEM M300PETEHUS rOCY4apPCTBEHHbIMU OopraHamn. B 22
cnyyasx OTMeYeHo, YTO NPUMEHNUMOE 3aKOHOOAaTeNbCTBO HE NpeycMaTpuBaeT Takoro N3bAaTus
MM He JaHO HMKAKOro OTBeTa.

125. 3akoHogaTenbCTBO MHOrMX f0CcyaapCTB-4eHOB rnacuT, 4to, B kadyectse obLiero
npasuna n Npu onpegeneHHbIX 06CTOATENBCTBAX, YNOSTHOMOYEHHbIV OpraH Brnpase BblAaTh,
6e3 cornacusa naTeHToobnagarens, rocyaapCTBEHHOMY OpraHy unu TpeTben CTOPOHe,
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YNOSIHOMOYEHHOW roCyAapCTBOM, NMUEH3NIO, AatOLLYH0 NPaBO Ha UCMONb30BaHUE M300peTeHus.
OpHako rocyaapcTBa-yneHbl NPUMEHSIIOT TaKo MeXaHU3M B pasnunyHbiX hopmax.

126. YT0 KacaeTcs NpaBOBbIX OCHOBaHUN AN MOMYyYEeHUs rocy4apCTBEHHbIMU OpraHamu npas
Ha ncnonb3oBaHue n3obpeTeHns, B NogasnsioLwem 60nbLMHCTBE OTBETOB YNOMUHAETCS
HeCKOnbKo OCHoBaHW. Hanbonee TunuYHble ynoMMHaeMble OCHOBaHUSA — 3TO "HauMoHanbHas
6e3onacHocTb" (37 0TBETOB); "HaUMOHaNbHOE Ype3BbldanHoe NoNoXeHne u/nnu YpessblHanHas
cutyauma” (29 oTeeToB); "340poBbe HaceneHus" (29 oTBeToB); "MHble ocHoBaHMA" (20
OTBETOB); "HENCMONb30BaHNE UM HEAOCTaTOYHOE UCMOMb30BaHNe 3anaTeHTOBaHHOMO
n3obpeteHuns” (14 oTeeToB); "0TKa3 B BblAaye NUUEH3MN Ha pasyMHbIx ycrosusx” (13 oTBeToB);
"aHTUKOHKYpPEHTHasa AesaTenbHOCTb U/nnu HegobpocoBecTHast KOHKypeHUus" (13 oTBeTOB); U
"3aBuCHMble naTeHTbl" (5 OTBETOB).

127. B 4ncne gpyrux KOHKPETHbIX NPUYMH UCNONb30BaHWS 306peTeHnn rocygapcTBEHHbIMU
opraHamu ["ocygapcTBa-yneHbl oTMevanu cneayowme: "obopoHa CTpaHbl BO BPEMSI BOWHbI,
MATEXEN UMW NHbBIX aHaNOMM4YHbIX Ype3BblvarHbIX CUTYaL M UK 3alumTa ObLLECTBEHHbIX
NMHTepecor", "npupoaHoe 6eacTeme, katactTpoda, aNMAEMUS UMK MHbIE YPEe3BblHanHbIE
cuTyaummn', "obLiecTBeHHbIN MHTepec”, "3almTa 300poBbsa HaceneHms", "akonornyeckas
GesonacHocCTh", "oxpaHa 1 ynydweHune cpeabl 06uTaHma nogen”, "passmutue BaXKHbIX OTpacnemn
SKOHOMUKM", "ocobasn 3aMHTepeCcoBaHHOCTbL B Pa3BUTUKN onpeadeneHHON oTpacin 3KOHOMUKU
NN HeoBXo0ANMOCTb UCMPaBNEHNS 4ENCTBUIA, MPU3HAHHBIX CYyA0M UM agMUHUCTPATUBHBIM
OpraHoM HEKOHKYPEHTHbIMKN", "KOHKPETHbIE KOMMEpPYEeCKne HTepecsl”, "HapalimBaHne u
OPUEHTMPOBAHME 3KCMopTa 1 CoKpaLleHne uMmnopTa, Unn nmnopTa nbbIX KNnaccos n3genum, U3
BCEX unu NiobbIX CTpaH B MHTEpecax BblpaBHMBaHMSA TOproBoro 6anaHca” n/unm "notpebHocTu

HaLUMOHarbHOW 3KOHOMUKN".

128. YTto KacaeTcsa onpeneneHnst "HaLMOHaNbHOro Ype3Bbi4aNHOMO NOMNOXKEHUA" UK
"YypesBblYanHbIX 06CTOATENBLCTB", HONBLUINMHCTBO [[OCYAapCTB-YNEHOB HE NPUBOAAT HUKAKNX
OOMNOMHUTESNbHBIX onpeaeneHnini, NOMMMO PasnUYHbIX YXXe NepeyvmcrieHHbIX OCHOBaHUN.
"ocypgapcTBa-yneHbl, KOTOpble onpeaenstioT 3TN NOHATUSA, YTOMUHAKOT NPy 3TOM
NCKNIOYMTENBbHBIN XapakTep Takux 06CTOATENbCTB M Yyrpo3y Ans "COXpaHeHWUst NOCTaBOK
Ba)XHENLUMX TOBAPOB M yCNyr, HeobxoaumbIx Ans xusHeobecneyeHms coobuiectsa”, unm
NPMBOAAT MHblEe NOAOOHbIE BblpaXeHus. B npyMmeHnMoM 3akoHogaTensCcTBe O4HOro
"ocypoapcTBa-yneHa roBopuTcs, YTO NPUMEPOM TaKOW Ype3Bbl4aNHOM CUTYaLMM MOXET CYXUTb
MacLwTabHbIN KpM3nc B chepe 34paBooxpaHeHmns. 3akoHogaTenbHasi Hopma gpyroro
"ocypgapcTBa-yneHa rnacut: "YpessblvanHas cuTtyaumst — 3TO CUTyaLumsl, COXMBLLAACS B
onpegeneHHon obnactu B pesynbTaTe onacHbIX NPUPOAHBLIX UMW TEXHOMEHHbIX SABNEHUN,
HecYacCTHbIX crny4yaeB, 6eAcTBMIA, NPUPOAHBIX UITM UHBIX KAaTacTpod, KOTopas MOXET NPUYUHUTL
NN NpUYNHUNAG NOTEPU, HAHECTU Bpe[, 300POBLI0 NI0AEN UMW OKpYXKaloLen cpeae, Bbl3aBaTb
3HauyuTenbHble PMHAHCOBbLIE NOTEPU U YXyALUEeHWe YCNOBUIN XN3HW nogen”. B ogHom
"ocypnapcTBe-yneHe yrpo3a HaumoHanbHom 6e30nacHOCTU cBs3bIBaeTCs ¢ "obecnevyeHnem
COXpaHeHUs NOCTaBOK BaXXHEMNLLMX TOBAPOB U YCNyr', a HauMoHarnbHoe YpesBblyanHoe
NOMNoXeHne — TONMbKO C “"nekapcTBeHHbIMU NpenapaTamu n cpegcteamun”. B npyumeHnmMom
3aKoHoAaTenbLCTBE HEKOTOPbLIX [[0CyaapCTB-YNEeHOB YyNOMUHAETCA BOMHA UMW UHblE
aHanornyHble cutyaumn. Tak, ogHo [focynapCTBO-UNeH oTMeyYaeT, YTO ero 3aKoHo4aTerbCTBO
He JaeT onpeaeneHuns 3Toro NOHATUA, HO OHO MOXET nogpasymMeBaTb BOEHHOE HanageHue unm
BOVHY, SMUAEMUIO UMW UHbIE aHarnorn4Hble cuTyauun.

129. YT0 KacaeTcs opraHa, NPUHMMalOLLEro peLlleHns 06 Ccnonb3oBaHUN N30bpeTeHni
rocygapcTBeHHbIMW OpraHaMu, NpUMEHNMoe 3akoHoA4aTeNbCTBO HEKOTOPLIX [focyaapcTB-
YNeHOoB yrnoMuHaeT "cyapl”, "ynosiHoMoYeHHbIn opran”, "Koponsa”, nnmn "KopoHy". B
3aKoHoJaTenbCTBE HEKOTOPLIX ["OCyAapCTB-UreHOB roBOPUTCS, YTO UCNONb30BaHWe
n3obpeTeHnin rocygapcTBEeHHbLIMM OpraHaMn OCyLLLeCTBseTcs "no npockbe nwboro
3aMHTEPECOBaHHOrO fMua NN ynoriHOMOYEHHOro opraHa, unu "ex officio™, nnn npnmeHstoTcs

MHble aHanorMyHble OPMyrMPOBKMU.
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130. BonbluMHCTBO ["OCYyaapcTB-YreHoB, NpeaycMaTpmBaloLLMX N3bsaTUE, CBA3aHHOE C
ncnonb3oBaHNeM M30bpeTeHunit rocygapCTBEHHbIMM OpraHamu, ykasarsu, 4To
nateHToobnagatento AOMKHbI HANPaBnATLCS yBegoMeHMs 06 3TOM B Criyyasix, Korga ato
pasyMHbIM 06pa3oM BO3MOXKHO, C MHGbOPMaLMEN O NPUHATMM peLleHnsa 06 ncnonb3osaHnn
N300peTeHns rocygapcTBEHHbIMM OpraHaMun 1 cpepe ero NnpuMmeHeHus. HekoTtopble
"ocypapcTBa-yneHbl npegycMmatpuatoT TpeboBaHme 0 ToM, YTOObI Takoe yBeAoOMeHne
HanpaBnNAnochb B NMCbMeHHOM Buae. Kpome Toro, oHun ycTaHaBnvBaloT TpeboBaHme O TOM,
4YTO6bI Cdhepa NPUMEHEHMS U CPOK TAaKoOro UCNONb3oBaHNS Bblnn OrpaHNYeHbl Lenbko, 4ng
KOTOPOW Takoe UCMNoNb30BaHMe ObINo NPeaycMOTPEHO, N YTOOLI OHO MMENO
HenCcKnuYnTENbHLIN XapakTep. HekoTopble MocygapcTBa-yneHbl onpeaeneHHbIM obpasom
ykasanu, 4to "nioboe ncnonb3oBaHme JOIMKHO BbITb CBA3AHO Npexae BCEro co cHabxeHuem
BHYTPEHHero pblHka". HekoTopkle locygapcTBa-yneHbl 0OTMeYanu, ganee, Yto Takoe
paspeLleHne He MoXeT BbiTb NepeyCcTynfeHo, UM MOXET ObITb NEPEYCTYNIEHO TOMbKO "C
nepegaden NpeanpuaTus (UK YyacTu NpeanpuaTUa), B KOTOPOM UCMNOMNb3yeTCs
3anaTteHToBaHHoe n3obpeteHne”. NpumeHnmoe 3akoHoaaTenbLCcTBO oaHoro 'ocygapcTea-
yneHa npegycmaTpyBaeT, YTO rocy4apcTBO "He AOITKHO nuwaTth nateHToobnaaarens npasa
Bbldauu paspelleHnin”. HekoTopsle 'ocyaapcTBa-yneHbl KOHKPETHO OTMeYarnu B KadecTse
Heobxoanmoro ycroBus To, YTO NMLO, UCNpalLMBaloLLee paspeLlleHne, JOMKHO ObIno cHavana
NPUHATE Mepbl AENCTBUSA K TOMY, YTOBbI NONYy4nTh Y NnateHToobnagaTtens 4OOPOBOMbHYO
NNLEH3MIO HA Pa3yMHbIX KOMMEPYECKMX YCIOBUAX U B pa3yMHbIN cpok. [pyroe NocyaapcTeo-
YneH npegycmaTpmBaeT, YTo pelleHne 06 MCnonb3oBaHUN N306peTeHNs rocyaapCTBEHHbIMN
opraHamm MOXeT ObITb NPMHATO "B Ntoboe Bpems"”, gaxe B NEPUOL PaCCMOTPEHUS NATEHTHON
3asBKW OO Bblgayv NaTeHTa, BKMNoYasa aTan, B Te4eHNe KOTOPOro naTeHTHas 3asiBka OCTaeTcs
KOHMAEHUMaNbHON.

131. HekoTopble MocynapcTBa-yneHbl onpeaerneHHbIM 06pasomM ykasanu, YTo NULEH3UN Ha
MCnonb3oBaHne N30bpeTeHuii rocy4apCTBEHHbIMU OpraHamu OOMKHbI GbiTb
HeuckntoumTenbHelMKU. Pag MocyaapcTe-4neHoB npegycMaTpuBaeT NoNoXeHns oo
"aKcnponpuauum naTeHTHoro npaea’.

132. Yto KacaeTcsa nonb3oBarenen nuueH3nn, BolgaBaeMblx Npy MCNOMb30BaHUN
n3obpeTeHnn rocygapcTBEHHbIMM OpraHaMmm, 60nbLUMHCTBO [TOCy4apCTB-UNEHOB yKasanu B
KayeCcTBe TaKOBbIX rOCYJapPCTBEHHbIE BEAOMCTBA M TPETbW CTOPOHbI, HAaNpuvep,
"rocygapcTBeHHOe Be4OMCTBO UMK TPETbE NULO, yKadaHHOE MUHUCTPOM",
"npaBnTeNbCTBEHHbIE NOAPA3AeNneHus unu [...] rocygapcTBeHHoOe npeanpuaTne nnu
BEAOMCTBO" Unn "rocyfapCTBEHHOE UM MyHUUMNANbHOE yupexaeHue, pusnyeckme mnm
topuanyeckue nuua, pabotawLwwme Ha poiHke". HekoTopble focyaapcTBa-yneHbl ykasanu, 4To
YNONHOMOYEHHbIW OpraH BripaBe aHHYNMPOBaTb peLLeHne Mpuy rnpekpaLwleHnn JencTBums
0B6CTOATENBLCTB, KOTOPLIE NPUBENN K MPUHATUIO peLLeHns 06 NCnonb30BaHNN
3anaTeHTOBAHHOIo N3006peTeHus.

133. BonblumMHCTBO ["OCYyagapcTB-YreHOB NpeaycMaTpmBatoT, YTO UCMONb3oBaHNE N3obpeTeHnin
rocyapCTBEHHbIMU OpraHamMu AOSMKHO OCYLLECTBNATLCA TOMNbKO NPWU YCNOBUW BbiNnathl
A0CTaTOYHOro B COOTBETCTBYHOLLMX OBCTOATENBCTBAX BO3HArpaXaeHus, ¢ y4eTom
9KOHOMMYECKOM CTOMMOCTM peleHns. OHM yKasblBaloT, YTO pa3mMep NIMLEH3MOHHbIX NnaTtexen
OOJSDKEH onpefenaTbCa cornaweHnem mexay rocyaapcrsoM 1 nateHtoobnagarenem (Mnm
nogarternem 3asiBKM Ha Bblgady nateHTa). B oTcyTcTBME B3MMHON JOTOBOPEHHOCTU pasmep
NNLEH3NOHHBIX NNaTexen ycTaHaBNMBaeTCa YNONHOMOYEHHbIM OpraHoM, Hanpumep, cyaom. B
ofHoM [locyaapcTBe-yneHe nateHToobnagarens, n306peTeHne KOTOporo UCMosib30Banoch Unn
NPUMEHANOCH B NPOU3BOACTBE rocy4apCTBOM UK B MHTepecax NnocrnegHero, Bnpase
NpeabABUTb FOCY4aPCTBY UCK O "BbiNnaTte pa3yMHOro 1 NOSIHOrO BO3MELLEHMS 3a Takoe
MCcnonb3oBaHve 1 NpPou3BoACcTBO. "Pa3yMHOe 1 NonHoe" BO3MELLeHNe AOMKHO BKNoYaTh B
cebs pasyMHble 3aTpaTbl NaTeHTOObNaaaTens, BKIYas pasyMHoe Bo3HarpaxaeHue
CBUOETENEeN-3KCNepPTOB M IOPUCTOB, NPMBIEKAEMbIX NPWN OCYLLECTBNEHWM NPOLIECCYanbHbIX
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aencteun”. Kpome T0ro, ogHo MocygapcTBo-YneH ykasasno, YTo ecrnv CO6CTBEHHUK
n3o06peTeHnsa NoHec yobITOK Unu yuwepb BCrieacTeBne HapyLIeHNS TariHbl TAaKoro nsobpeTeHns,
rocygapcTBo 0683aHO BbINAaTUTh eMy pasyMHYt0 KOMMNEHCaLUMIO.

134. Y10 KacaeTcs Konu4yecTBa Criy4yaeB MCMOMb30BaHNA N300peTeHn rocyaapCTBEHHbIMN
opraHamm 1 TeXHUYECKNX obnacTen, B KOTOPbIX Takue peLleHns NPUMEHANNCL, BOMbLUNHCTBO
"ocyoapcTB-YNeHOB ykasanu, YTO OHW HUKOrAa HEe NPUMEHSINUCE, UITM YTO OHU HE UMEIOT TaKnxX
OaHHbIX, UM YTO Takue cnyyau He JOKYMEHTUpoBaHbl. HekoTopble [ocyaapcTBa-yneHsbl
OTMETUNMN, YTO, MOCKOSbKY HUKaKne agMUHUCTPaTUBHbBIE OpraHbl HE yYacTBOBanu B
rocyapCTBEHHOM MCMOMNb30BaHUN M300OPETEHUI, OLlEHKA YaCTOTbl TaKMX CriyvyaeB
3aTpygHutenoHa. OpHo MocynapcTBO-YNEH YTOYHUIO, YTO NaTEHTHbIE BeAOMCTBA OObIYHO He
BMELUMBAOTCA B "BONPOCHI UCMOMb30BaHUA N306peTeHnin rocyaapctBoM”, U UTO
COOTBETCTBYIOLLIEE FOCYAAPCTBEHHOE BEAOMCTBO BESIO NEPEroBOpbl HEMOCPEACTBEHHO C
nateHtoobnagatenem. OagHako, COrnmacHO ero npeacTaBreHnto, NonoXXeHust oo
NCNoNb30BaHNM U306peTEHNI rOCYAapCTBOM NPUMEHSIOTCS peaKo, MOCKOSbKY rocyaapCcTBO
npegnovnTaeT 4OroBOpUTLCS 00 YCrOBMAX NUUEH3NPOBaAHUS, Kak 9TO genana Okl 1 nobdas
apyrasa ctopoHa. 1o ero MHeHuto, BeCbMa BEPOSATHO, YTO HEOBXOAMMOCTb pacdeTa 1 BbinnaTbl
KOMMeHcaumm 3a UCNonb3oBaHme M306peTeHns rocygapcTBOM Urpano CBOK pPosib Mpu
NPUHATUN pELLEHMS B NONb3Y 3akmntoveHnst 0ObIYHOMO NULEH3MOHHOIO gorosopa. [pyroe
"ocyaapCTBO-4nieH OTMETUNO, YTO YacTOTYy MCNOSb30BaHNSA N300peTEHNI FOCYAapCTBEHHBIMMN
opraHamm MOXHO Nerko onpeaenuTb, MOCKOSbKY NMULEH3MM Ha rocy4apCTBEHHOE
MCMosib30BaHMe He "BbldaBarnuvck” Kak TakoBble — HAanpoTUB, rocyAapcTBY NpeabAaBsaucb NCKU
O HapyLEeHMM NaTEHTHbIX NpaB, 1 OHO NPU3HaBaNoOCb OTBETCTBEHHbLIM 3a TakOe HapyLUeHue.
OpHo NocygapcTBO-4neH ynoMsaHyno oauH cnop, oTHocawmnes K 2004 r., kacatowumnes
n3obpeTteHuns B obnactv hapmaueBTUHECKON NPOAYKLNN.

135. Y10 KacaeTcs Lernen rocygapcTBeHHOM NOSIMTUKM, NeXalux B OCHOBE U3bATUSA,
npeanonaraLLero NCnosnb3oBaHne 3o6peTeHns rocyaapCTBEHHbIMM OpraHaMm, HEKOTOpbIe
"ocygapcTBa-yneHbl oTMeYanu ">KM3HEHHO BaXKHble" 1 "00LecTBEeHHbIE NHTepeCh!”,
3awmwaemble rocygapctsom. OHM OTMeYanu, YTo U3bsTMe, NO3BONSALLEe rOCYAapCTBEHHbBIM
opraHam Mcnonb3oBaTb N3006peTeHus, AaeT "rocygapcTBy 4OCTATOYHbIM 06beM npas B
yYpesBbl4aNHOW CUTYaLUN UM HaUMOHaNbHOM Ype3BbliYaiHOM NONoXeHUU", No3BonsaeT
rocygapcTsy "nony4vatb yCTPOWCTBA UMK YCNYrn, KOTOpble HEOOXOAMMbI eMY ANSA peLleHnst ero
COBCTBEHHbIX roCyJapCTBEHHbIX 3a4a4", JaeT BO3MOXHOCTb rapaHTUpoBaTh ">KU3HEHHO
BaXXHble MHTEPECHI [B Cry4asx, KOTopble MOrnn 6bl] NPUBECTU K CEPbEe3HbIM HapPYLLIEHUAM B
obecneyveHnn NOTPEBHOCTEN CTpaHbI" NN CnocobCTBYIOT "GrarococTosHUIO HaceneHns". [1ea
"ocypnapcTtBa-yneHa OTMETUNK, YTO OBLLECTBEHHbIE MHTEPECHI AOMKHbI rapaHTUPOBaTbLCS,
4yT0ObI "y40OBNETBOPATH CPOYHbIE NOTPEOHOCTN 0BLLECTBA NPW AKCTPEMArbHbIX CUTyauusax" nnm
"B UpesBbl4alHbIX CUTyaLMsaX, CBA3aHHbIX CO crnyvasamm anugemuin”. OgHo MocygapcTBo-yneH
OTMETUINO, YTO NepBOCTENEHHLIM MOTUBOM JAaHHOW roCcyAapCTBEHHOW MONUTUKM ABNAETCH
"obecnevyeHne HaceneHnto BO3MOXHOCTTEN NOSyYeHNst 3anaTteHToBaHHON npoaykumn'. [Ba
locypapcTtBa-yneHa oTMeTUNK, YTo paboTor No Bblgaye NaTEHTOB B paMKaxX UCMOSTHEHUSA CBOMX
dYHKLUMI FOCYAapCTBO HE AOSMKHO co3faBaTh NPenaTCTBUA AS1s1 CBOen COOCTBEHHOM
OeATenbHOCTN, CBSA3aHHOM € obecneyeHreM obLLecTBEHHbIX MHTepecoB. bbino ykasaHo, 4To "B
OTNnyMe OT YaCTHbIX TOProBLEB, rocy4apcTBO, JENCTBYS Yepes CBOU nogpasgeneHna n
opraHbl, 06bIYHO 3aHMMAETCsl He KOMMEPYECKON AeATENbHOCTLIO, @ BbINOMHAET 00 EeCTBEHHbIE
dYHKUUN, U, COOTBETCTBEHHO, AOMKHO 3aHMMaTb 0coboe nonoxeHwe B Borpoce 06
MCNoNb30BaHUM 3anaTeHToBaHHbIX 3o06peteHnn”. OgHo MocyaapCcTBO-4YneH oTMeYano, 4To B
NPOTMBHOM CIly4ae MCNonb3oBaHMe nateHTa "npoTnBopeyvmno 6bl UHTEpecaM OXpaHbl
300pOoBbsA HaceneHus" n "npoTneopeYdnno Bbl HTEPecam HauMoHaNbHOM SKOHOMUKK". YTO
KacaeTCs MHbIX Lernen rocygapcTBeHHOW NONUTUKK, ogHO [TocyaapCTBO-YNeH YNOMSIHYNo
"3awmTy notpebutenen”, a HekoTopble apyrue Nocygapctea-yuneHol — Cornawenne TPUMC.

136. Y10 KacaeTcs 3akoHOAATENbLHOM MCTOPUK, NapriaMeHTCKuX AebaToB 1 cyaebHbIX
peLleHnin, HekoTopble "ocyaapcTBa-yneHbl YNoMUHanu AnunTernbHY UCTOPUIO JAHHON HOPMbI U
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COOTBETCTBYIOLLEE npeueaeHTHoe npaBo. OaHo MocyaapCcTBO-YrieH OTMETUIO, YTO
3aKkoHofaTenbHOe HaMepeHMe 3aKmnyanoch B ToM YToObI "NpegoctaBuTb n3obpeteHne B
pacnopsbkeHne COOTBETCTBYIOLLNX NPaBUTENBLCTB B MHTEPEcax UX AeATENbHOCTU cpasy, a He Mo
NCTEYEHMN CpOKa AENCTBUSA NaTeHTHOM rpaMoTbl”. OaHOo focyaapCTBO-UieH coobLmno, 4To
NCnonb30BaHNe N306pPETEHNIN rocygapCTBEHHLIMM OpraHaMmm 6bino NpeayCcMOTPEHO B
nepBOHaYanbHON BEPCUKN 3aKOHa O MaTeHTax, HO MOABEPIIIOCh pAay KOPPEKTUPOBOK B XO4E
nocnegyrowmx Tpex pecdopm. OaHo locyaapCTBO-UYneH OTMETUIO, YTO B 3aKOHOA4AaTENbHOM
UCTOPUK coaepaTca OTCbINKN K NpaBy Apyrux topucaukuun. [sa NocygapcTtea-yneHa
yKasanu, 4To NPUHLMIN UCMOfb30BaHUSA N30bpeTeHnin rocyaapCTBEHHbIMU OpraHamMn MMeeT
ONUTENBbHYI0 NCTOPUIO, XOTS OH MPaKTUYECKN HE MEHSASICS Ha NPOTSKEHUN SecaTuneTun (B

o HOWM cTpaHe OH 6bin BBeaeH B 1883 r.). B ogHom cyaebHoM pelleHnmn Bbino 0TMEYEHo, YTo
NCnonb30BaHNe N306peTEHNN rocygapCTBEHHLIMM OpraHamm "npeaycMoTpeHo B Liensax
NCcnonHeHns 06593aHHOCTEN NN OCYLLLECTBIEHUS MOSTHOMOYUIA, YCTAHOBMEHHbIX 4115
WCNONMHUTENBHON BNACTW B CUITY 3aKOHA UM Ha OCHOBAHMM UCKIIOYUTENBHOrO Npasa, BKyas
okasaHue ycnyr HaceneHuo". OgHo focyaapCTBO-YSieH NOSICHUIO, YTO "3aKoH Bbln NPUHAT C
Lenblo rapaHTUpoBaTh rocygapcTBy NpaBo NOSTHOMO pPacnopsbkeHnst 3obpeTeHnem, UMEoLLMM
3Ha4veHune ansa obopoHbl KoponeBcTBa, € TeM, YTOObLI 06ecneynTb MakCMMarbHy Nonb3y Ans
obopoHbl KoponeecTea'.

137. lMopasnstoLwee 60nbLIMHCTBO [[OCYyAapPCTB-YNEHOB COYMO NPUMEHNMYIO NpaBoByto 6a3y
[OCTaTOYHOW 1 He NpeaBUaNT BHECEHUS B HEE Kaknx-nnbo nameHeHnin. OgHo MNocygapcTteo-
YreH OTMETUIIO, YTO ero npaBoBasi 6asa OyaeT Bckope nepecmoTpeHa: "B Tex cnydasx, Korga
3TOro TpebyloT MHTEpPEChl OXpaHbl 300POBbS HACENEHUs!, NATEHTbI, BbiAAHHbIE HA MEAULMHCKYIO
MPOAYKUMIO, Ha NPOLEeCChl, HeobxoauMble ANs NONy4YeHNs MEeAMLUHCKON NPoayKLUUn, Ha
NPOAYKUMIO, HEOOXOAMMYIO ANsi NONy4YeHNs Takon MeAMLMHCKOM NPOAYKLUM UMM Ha NPOLLECCH,
HeobXxoauMble AN1S N3roTOBNEHUS Takoy NPOAYKLUUW, MOTYT, B CryYasx, Koraa HaceneHue He
MOXET NOoMy4YnTb TaKyr NPOAYKLUMIO B 4OCTaTOYHOM KONUYECTBE NN afeKkBaTHOro Ka4ecTea, no
HeoObI4YHO BbICOKMM LieHaM, UCMOomNb30BaTbCA aBTOMaTnyecku. KMcnonb3oBaHne M3obpeTeHni
"ex officio” caHKUMOHUpYeTCa aAMUHUCTPATMBHBIM aKTOM MO 3anpocy rocyAapCTBEHHOW CNyXObl
30paBoOXpaHeHns. BbllweykasaHHble NONOXEHUS Takke NPUMEHSIOTCS B OTHOLLEHWN
MeAVLMHCKOM NpoayKUUW, NpegHa3Ha4YeHHON Ans 9KCnopTa B CTPaHy, HE MMEIOLLYIO HUKaKNX
MPOM3BOACTBEHHbIX MOLLHOCTEN UMM MMEIOLLYI0 He4OCTaTOYHbIE NPON3BOACTBEHHbIE
MOLLHOCTW, HA OCHOBAHUMN COOTBETCTBYIOLLMX ENCTBYIOLUNX MEXAYHAPOAHbIX CornalleHmin".
OpHo NocynapcTBO-4reH Courno AenNCTBYIOLLYIO NpaBoBYyto 6a3y He[oCTaTOMHON, NOCKONBbKY €ero
3aKoHO4AaTeNnbCTBO HE NpedycMaTpuBaeT UCMONb30BaHUS rOCyAapCTBEHHbIMM OpraHamu
n3o0bpeTeHnn Ana Hay4YHO-UccneaoBaTenbCKMX Lenen.

138. lMopasnstowee 60MnbWMHCTBO OCYy[apCTB-YNEHOB HE NUCMbITLIBANO Kakux-rmbo
3aTpygHEHU C NPUMEHEHNEM MEXaHU3MOB UCMONb30BaHUSA N306peTeHnn rocyaapCTBEHHbIMU
opraHamn. OgHo "ocyoapcTBO-YrieH OTMETUIIO, YTO FNaBHOe 3aTpyaHEHME, C KOTOPbLIM
CTankmeBarTCAa CyAbl, 3aKroyaeTcs B onpeaeneHnm Toro, Ha Kakme opraHbl pacnpocTpaHaeTcs
NoHATHE "KOPOoHbI".

PA3OEN X: U3BATUA N OTPAHNYEHUA, KACAIOLLMECSA UCTOJIb3OBAHUA
3ANATEHTOBAHHbIX U3OBPETEHUU CEJIbCKOXO3AUCTBEHHLIMU
nPOU3BOAUTENAMU UW/NNU CENEKUNOHEPAMU

Crtatuctmnka oTBeTOB: OO06Lee yncno oTBETOB 72
MN3baTme Ha OCHOBaHMM 3aKoHa 26
N3bAaTrne He NnpeaycMOTpeHo / OTBET He Nony4yeH 41
HeonpeaeneHHble nnu aHanormyHble N3bsaTus 5

139. B 26 u3 72 oTBETOB OTMEYarnocCh, YTO NPUMEHMMOE 3aKOHOAATENbCTBO NpegycMaTpmBaeT
N3bATUS UMM OrpaHNYEHUs], KacaroLmMecs: MCNONb30BaHUS 3anaTeHTOBaHHbLIX M300peTeHui
CENbCKOXO3ANCTBEHHBLIMU NPoOU3BOAUTENAMU U/NNn cenekumoHepamu. B yacTHocTH, ogHO
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"ocypoapcTBO-YneH npegycmaTpyBaeT TOMbKO U3bATUE, KacatoLleecs MCMNOoSb30BaHNA
3anaTeHToOBaHHbIX N306peTeHnn cenekumoHepamu n gpyroe focygapcTBo-4neH — TONbKO
N3bATUE KacatoLLeecs UCMOoNb30BaHNA 3anaTeHTOBaHHbIX M300peTeHUN
CenbCKOXO3ANCTBEHHBbIMU Npoun3dBoanTensamMmu. B 41 cnyyae 66110 OTMEYEHO, YTO NPUMEHUMOE
3aKoHO4aTENbCTBO HE NpeayCcMaTpMBaEeT Takoro U3bATUS, Unu He Bbino AaHO HMKAKoro oTeeTa.
Mate MocygapcTB-4NeHOB YNOMSAHYIN U3BATUSA, NPEAYCMOTPEHHbIE B paMKax Ux CUCTEM
OXpaHbl COPTOB pPacTEHUM.

140. Psp NocynapcTB-4neHoB ykasanu, 4Yto, B kadecTBe obLuero npaesuna, naTeHTHasa oxpaHa
Buonornyeckoro matepuana, nony4varLero KOHKPETHbIE XapakTepUCcTnkM bnarogaps
n3obpeTeHunto, pacnpocTpaHaeTca Ha ntobon Buonornyecknin maTepumar, NoyYeHHbIN U3 Takoro
Buonornyeckoro matepuvana nyTem pasBefeHus Unn BbipalMBaHnsi B UAEHTUYHOW Unn
OTKIOHSOWeNncss GopMe N UMEIOLLNIN Te XKe XapaKTePUCTUKN. AHanornyHbiM obpasom, B
cny4asx, korga naTeHT Bbl4aeTcs Ha NpPoLecc, NO3BOSAIOLWLNIA NPOU3BOAMTL MPU MOMOLLM
n306peTeHns BMONOrMYeckUin MaTepman ¢ KOHKPETHBIMI XapakTepuctukamm, cgepa
NPUMEHEHUs TaKOro NaTteHTa Ha NpoLecc oxeBaTbiBaeT nbon buonornyeckun matepuan,
NOMyYEHHbIN U3 YKa3aHHOro Guonornyeckoro matepuana nytem passegeHuns unm
BblpalLUMBaHUS B MAEHTUYHOW UK OTKITOHSAOLWENCA hopMe N UMEIOLLUIA TE XKe XapaKTEPUCTUKN.

141. OpgHako 3akoHo4aTeNbCTBO 3TUX [TOCYyAapCTB-4IEHOB OrpaHNYMBaEeT npasa
nateHToobnagatenen B OTHOLLEHUN MaTepMasnos, NOMyYeHHbIX MyTEM BblpallMBaHUs U
pasBefeHus, ecnu maTepuan ansa passefeHns, B KOTOPOM peann3oBaHo 3anaTeHToBaHHOe
n3obpeTteHune, NnpogaeTca nareHToobnagaTenem, UnNu ¢ ero cornacus, CenbCKOX03aNCTBEHHOMY
NPOn3BOANTENIO ANA CENbCKOX03ANCTBEHHbIX Lienen. B YacTHOCTU, UX 3akoHOAATENbCTBO
npegycMaTpuBaeT, 4YTo npoaaxa unm nobas tHaa doopMma KOMMepP4eCKon nepegayn
pa3MHOXaeMoro pacTuTenbHOro MaTepuana naTeHToobnagarenem, Unu ¢ ero cornacus,
CeNbCKOXO3ANCTBEHHOMY NPON3BOAUTENIO OS5 CENbCKOXO3NCTBEHHOIO NPUMEHEHUS
nogpasymeBaeT "npefocTaBfneHne cernbCKoX03MCTBEHHOMY NPOU3BOAUTENIO pa3peLleHns Ha
“cnonb3oBaHWe BbipalleHHOW UM NpoayKuun Ans BblpallMBaHUs U pa3BedeHns UM caMmuM B
cobcTBeHHOM xo3ancTee”. MacLtabbl, B KOTOPbIX TAaKOe UCMoNb30BaHWe A0NnyckaeTcs B 3TUX
CTpaHax, 1 ero ycrioBusi aHanormyHbl mactabam u ycnosusiM, NpegyCMOTPEHHbIM UX
3aKOHaMu O 3aluMTe COPTOB pacTeHun. 3akoHoaaTenbCTBO paga focynapcTB-yneHoB
KOHKPETHO npeaycMaTpmuBaeT, YTO Takoe NCNonb3oBaHe He JOIMKHO BKNoYaTh "KoMMepyeckoe
NpUMEHeHne" pasMHOXXaeMoro pactTuTeribHoro Matepuana. [ipyroe locygapctso-yneH
€cooBLWMIOo, YTO TaKoe U3bSATUE KacaeTCsi TONbKO cneunanbHO YKa3aHHbIX rPynn 1 COPTOB
pacTeHui, 1 ero ycrnoeus Bkrto4vatoT (i) TpeboBaHne 0 TOM, UTOBbI CENbCKOXO3ANCTBEHHbIN
npousBoanTens (MCKMYasa "Menkmux nponssoauTenen”) Boinnadvean cnpaseannsoe
BO3HarpaxageHve nateHtoobnagarento (KOTopoe, O4HaKo, AOMKHO ObiTb MeHbLUE
BO3HarpaxgeHusi, KoTopoe CeribCKOXO3SNCTBEHHBIN NPOU3BOAUTENb AOIMKEH Obin 6bl NnaTtuTb
3a npuobpeTeHne y nateHToobnagarenst AONONMHUTENBHOIO Pa3MHOXaeMOro pacTUTENbHOMo
mMaTepuan); u (i) onpegeneHHas ycTaHOBNEHHaa MHopMaLms AoMmKHa HanpaBnATbCA
CenbCKOXO3ANCTBEHHBIM NMPOM3BOANTENEM M NaTeHTooGNagaTenem, no 3anpocy Apyromn
cTopoHbl”. [pyroe "ocygapcTBo-4neH ykasarno, 4To "Koponb Bnpase yCTaHOBUTbL CBOUM
YKa30M yCrnoBus 1 o6bemM npaB CenNbCKOXO3ANCTBEHHOIO npom3soantens”. B gpyrom
"ocypnapcTBe-yneHe, XOTa CerbCKOX035IMCTBEHHbIE MPOM3BOANTENN, NpuobpeTatomne
pasMHOXaeMbl pacTUTENbHLIN MaTepuar, peanudyembli Ha pbiHKe nateHToobnagatenem unu
C ero corrnacus, MoryT passoguTb NpoAyKLUUIO, NOSTYYEHHYIO U3 Takoro Mmarepuana B CBoux
COBCTBEHHbIX X0351MCTBaX, OHN 06513aHbI NonyYaTh cornacue naTeHToobnagartens Ha nepegady
TpeTben CTOPOHE B Liensx BOCNPON3BOACTBA, B YACTHOCTW, TAKOW BblpalLEeHHOW NpoayKuuu.
OpHako aTo NocygapcTBO-YneH OTMETUINO, YTO “"HUKaKMe cornalleHusi, orpaHuyYnBatoLine nnm
aHHYNUpYyoLLMe UCKNIoYNTENbHbIE NpaBa CerbCKOXO3SMCTBEHHbIX MpoM3BoaMTENen B
OTHOLUEHUN NPOJOBONLCTBUSA N XUBOTHBLIX KOPMOB, HE UMEIOT CuUnbl'.

142. Kpome Toro, HekoTopble "ocyaapcTBa-yneHbl ykasanu, YTo npefocTasnsiemas naTeHToM
oXpaHa He pacnpoCTpaHseTcs Ha GUoNorMYecknii maTepuarn, nonydYeHHbIn NyTeM pa3BeaeHus
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UNn pasMmHOXeHWs BUONOrnyecknx MaTepmarnos, peanndyemblx Ha pbiHKe, "B TEX Criyyasx,
Korga passefeHue unm pasMmHoXeHne aBnsaeTca HeobxoaMmMbIM CrneacTBMEM UCMONb30BaHMUS
peann3oBaHHOro Ha pbliHKe Buonornyeckoro matepunana”. OgHo focyaapcTBO-4rieH 0TMEeTUIo,
YTO Takoe AeNCTBME OOSMKHO ObITb "OAHOKPATHLIM AENCTBUMEM MO pa3BedeHUIo Unu
pa3mHoOXeHuo". B gpyrom locyaapcTBe-uneHe npaBa nateHToobnagarens He
pacnpoCTPaHSTCA Ha Takon Bronornyecknin matepuarn, "npu ycnosum, YTo NonyveHHbIN
mMaTepvan B JarnbHenLweM He NCNOoMb3yeTeca ANs ApYrMX onepauni penpoayKTMBHOMO Unm
BereTaTMBHOIo pasMHoOXeHusa". B gpyrom [locyaapcTBe-yuneHe nsbatne npegycmaTpmBaeTcs B
nonb3y "TpeTben CTOPOHbI, KOTOpas, B Criy4ae NaTeHTOB, OTHOCALLMXCS K NPOOYKLMN,
COCTOSILLEN N3 XMBOrO MaTepuana, Mcnonb3yeT, BBOAUT B 000POT Mnn NpodaeT Ha pbiHKe
3anaTeHTOBaHHYO NPOAYKUMUIO NS uenen, KoTopble He CBSA3aHbl C Pa3MHOXEHNEM UK
pasBefeHueM, nocne Toro, kak oHa bbina 3akoHHbLIM 06pa3oM NpoAaHa Ha pblHKe
nateHToobnagarenem nunu NULOM, KOTOpomy Obina BblgaHa NUuUeHsns".

143. Kpome ToOro, 3akoHogaTenbCTBO HEKOTOPbIX [OCcydapCTB-4NeHoB npegycmaTpusaeT
orpaHuyeHune npas nateHToobnagarens, Koraa 3anaTteHTOBaHHbLIN pacTUTENbHbI Matepuan
ucrnonb3yeTca Ans passBefeHus pacTeHun UHbIX COpToB. B yacTHocTH, ogHo "ocyaapcTBo-yneH
npegycmaTpusaeT, 4YTo "npaea, NnpegocTaBnsemMble [...] He pacnpoCcTPaHATCA Ha AeNCTBUS,
coBepLUaeMble C Lerbio Co3aaHns U OTKPbITUS U pa3BedeHnsa pacTeHu pyrux CopTos”.
AHanornyHblM obpasom, gpyroe [ocygapcTBO-YneH ykasano, YTo "HeKoMMepyecKoe
ncnonb3oBaHne 06beKTa NaTeHTa, OTHOCALLErocs K XXMBOMY MaTtepuany, TpeTbUMU CTOPOHaMK,
paspeluanochb Kak MICXOAHbIA UCTOYHMK Bapuauun COpTOB UIM BOCMPOU3BOACTBA AN
nony4yeHns nHbIX BUAoB npogykuun”. [dpyroe [ocyaapcTBO-4YrieH OTMETUNO, YTO "TpeTbs
CTOpOHa [...], Mcnonb3ytoLlasa 3anaTeHTOBaHHYO NPOAYKLNIO B KAYECTBE UCXOQHOMo UCTOYHUKA
Bapuauum copToB UIM BOCMPOM3BOACTBA ANA NOonyyYeHna UHbIX BUOOB MPOAYKUUKN, Kpome
cny4yaes, Korga Takoe MUCronb3oBaHMe ABNAETCA HeOQHOKpaTHbLIM", He HapyLllaeT npas
nateHToobnagarens. Kpome Toro, 3akoHogaTenbCTBO Apyroro flocyaapcTea-yreHa
npegycMaTpuBaeT, 4YTo nNpaea nateHToobnagaTensa He 4OMKHbI PAcnpOCTPaHATLCS Ha
Buonornyeckuin maTepuan, NPOU3BOACTBO KOTOPOro B CEMNbCKOM XO3SINCTBE SABNAETCSH
"Cny4yanHbIM UNN TEXHUYECKN HEU3DEXHBIM".

144. Kpowme TOro, pag locyaapcTB-uneHoB coobLyms, YTO npoueaypa Bblgaym
NPUHYOUTENBHBLIX MNLEH3UA NPUMEHSETCSA B MX CTPaHax K Criy4asiM UCnosib30BaHus
3anaTeHToBaHHbIX N306peTeHnn cenekumoHepamn. Hanpumep, COOTBETCTBYHOLLEE NOSTOXEHME
ogHoro NocygapcTBa-yneHa rnacut: "B Tex criyvasix, Kora cernekumoHep He MOXeT NonyynTb
U NCNonNb30BaTh NpaBa pacTeHneBoda-cenekumnoHepa 6e3 HapyLleHus ycrnosui 6onee
paHHEero No BpeMeHn naTeHTa, OH MOXET NnoAaTth 3anpoc O Bblade JIMLEeH3Un Ha NpuMeHeHne
nateHTta B 00beMe, B KOTOPOM Takasi NMLEH3MA HeobxoanumMa Ans UCnosib30BaHUsl OXPaHAEMOro
copTa pacTeHun, U B TOW Mepe, B KaKOW 3TOT COPT npeactaBnsieT cobon, NPUMEHUTENBHO K
N300peTEHNIO, 3asBNIEHHOMY B 3TOM NaTeHTe, 3HAYUTENBbHOE TEXHNYECKOE AOCTUXKEHNE U
UMeeT CyLeCTBEHHOE IKOHOMUYECKoe 3HaYeHne". [lanee Gbino OTMEYEHO, YTO B TEX Cry4as,
Koraa Takas nuueH3us BblgaeTcsl, naTeHToobnagaTento JomKkHa ObITh BbidaHa Ha B3aMMHOM
OCHOBE NNUEH3MS Ha UCMONb30BaHNE OXpaHAEMOro copTa B Nopsake, NpegyCMoTPeHHOM
NpUMEHUMbIM 3aKoHOAAaTeNbCTBOM. B gpyron ctpaHe Takas nuueHsns "npegnonaraet
BbINfaTy COOTBETCTBYHOLLENO NMULIEH3MOHHOrO Bo3HarpaxaeHns" nateHtoobnagartento. Fosops
O LUendax BBeAEeHUA Takoro nopsaka Bblaavv npuHyanTENbHbIX NUUEH3UIA, oaHO [TocyaapcTBo-
YSIEH YKa3arno, 4To OH Obl1 BBEAEH "C Lienblo NooLpeHns nateHToobnagartenen K Bbiagave
[0OpPOBOSbHBIX NTULEH3NA".

145. TMpUMEHUTENBLHO K 3anaTeHTOBaHHbIM N306PETEHNSIM, OTHOCSILLIMMCS! K )KMBOTHOMY
penpoaykTMBHOMY MaTtepuany, psa focyaapcTB-4neHoB NPUMEHSIIOT 0COObIe NOMOXEeHUS,
KOTopble npedycmaTpuBatoT, YTo npoaaxa unv niobas nHas dopma KoMMepYeCKon
peanusauum NneMeHHOro NororoBbs UM MHOTO XXMBOTHOMO PENPOAYKTUBHOIO MaTepuana
CEeIbCKOXO3IMCTBEHHOMY MPOM3BOAUTENIO NaTeHTOObNagaTenemM UM ¢ ero cornacus
npeanonaraeT nony4yeHne cenbCKoXo3siMCTBEHHBIM NPOU3BOAMTENEM pa3peLLeHns Ha
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MCMOSIb30BaHNE OXPaHSAEMOrO CKOTa B CENbCKOXO3ANCTBEHHbIX LENaX. JTO BKIOYaeT
"npegocTaBneHne cKoTa Unm NHOro XMBOTHOIO PENPOOYKTUBHOIO MaTtepuana” B Luensix
OCYLLLECTBIIEHUS €r0 CeNbCKOX03ANCTBEHHOW AEATENbHOCTH, HO "He npogaxy" unm "He
KOMMepYeCcKoe MUCMOoSb30BaHNE" B paMKax Uin B Lensx KOMMepYeCcKoro BOCNpon3BoacTaa.
Kpome Toro, B 4pyron cTpaHe "cenbCKOX035IMCTBEHHbIE NPOM3BOAUTENM 00513aHbl NoyYaTb
cornacue nateHToobrnagarens Ha nepegadvy TpeTben CTOPOHe, B LIENSX BOCNPOM3BOACTRA |...],
XMBOTHbIX UMM COOTBETCTBYIOLLLErO PENPOAYKTUBHOIO XXMBOTHOrO MaTepmana”. OgHo
"locynapcTBO-UrieH OTMETUNO, YTO N3bATUE KacaeTcs "BCeX BUO0B XUBOTHbIX'.

146. Y70 KacaeTcs Lernen rocygapcTBEHHOM NOMUTUKM, NeXaLlnX B OCHOBE U3bATUA, MHOTMe
"ocypapcTtBa-yneHbl oTMeYanu, YTo Lerb cocTosAna B ToM, 4Tobbl AaTb
CENbCKOXO3ANCTBEHHbIM NPOU3BOAUTENSAM BO3MOXHOCTb "MCNOMb30BaTh" NN "NOBTOPHO
MCNonb3oBaTh" "BbIpaleHHY0 UMW NPOAYKLUMIO" UNK "4acTb BblpalLleHHON MK NpoayKumKn", B
nopsake, NpeaycMoTpeHHOM NPUMEHMMbIM 3aKoHOA4AaTeNbCTBOM, ANA BOCNPOU3BOACTBA, "Aaxe
ecnu matepuan asis BoCnpous3BoacTBa 3anaTeHTOBaH, MOCKOMbKY CeMeHa npefHasHadeHbl aAns
CenbCKOXO3ANCTBEHHOIO NMPUMEHEHNS 1 Npodasanuck Ansa atom uenun”. [pyroe MocygapcTso-
YneH yKasano, 4To "obbl4HaA AesATeNbHOCTb CEeNbCKOXO3SIMCTBEHHbBIX NPON3BoauTENEN,
CBfI3aHHas C UCMNONb30BaHMEM XUBOro MaTepuarna kak MCTOMHWKa BapuaLumii BuaoB (4ns
NOMy4eHNs HOBbIX COPTOB) He AOMKHA cYMTaTbhCs paspeLleHnem”. AHanormyHbiM obpasom, B
Apyron cTpaHe Lernb hopMynupoBarnachk Kak pa3suTne 1 3awmuTa pacTeHMeBOACTBaA U
XunBoTHosoAcTBa. Kpome Toro, gpyroe ['ocyaapcTBO-4YneH oTMETUIO, YTO 3TO NpeacTaBnseT
cobon "npuHuUMn ncyepnanuna npas [...]. CenbCKoX03MCTBEHHbIV Npon3BoaMTENb HE 06a3aH
nNaTuTb BO3HarpaxaeHue nateHToobnagaTento 3a BbipallMBaHe OXpaHseMblX COPTOB".
TouHO TakK xe, apyroe 'ocyaapcTBo-yrieH OTMETUNO B KaYecTBe Lenn CBOen rocyaapCTBEHHOM
NOMUTUKN He "OorpaHnyYnBaThb Kpyr nonb3oBaTenen n3obpeTeHnit CenbCKOX03MCTBEHHBIMM
npoussoanTensMu”. HekoTopble CTpaHbl OTBETUMU, YTO U3BATUE NPEAYCMOTPEHO B LIENsX
cobnogeHns nonoxernunn dupektusbl 98/44/EC 0 npaBOBOW oxpaHe BMOTEXHONOMMYECKNX
n3obpeteHunin. B apyron ctpaHe uensamm rocyaapCTBEHHOM NONUTUKKM Obino "ns3bexatb
3rnoynoTpebneHnss MOHOMOSbHbLIM NPAaBOM, CONPOBOXAAKLWMM NATEHT, U 3alMTUTL Npasa
CenbCKOXO3ANCTBEHHbIX Npon3BoanTenen”.

147. BonbWKUHCTBO [[OCYAapCTB-YNEHOB yKa3aro, YTo NpuMeHnmas npasosas 6asa n3bsaTus
CUMTaeTCsa A0CTaTOYHOM A5 JOCTVKEHUA nNpecrneayeMblX Lenen unm He gano HUKaKoro otTeeTa
Ha aTOT Bonpoc. OaHo NocyaapCTBO-USEH yKkasarno, YTo B CTpaHe NpogornkaeTca
obLecTBeHHasa ANCKYCCUS NO BONPOCY O LenecoobpasHOoCTV BBEAEHUS U3BbATUSA B NONb3Y
CenekunoHepoB, NHULMMPOBaHHAs accoumaumen cenekumoHepos. Mo nHdgpopmauum
accoumaumm pacTeHMeBOA0B-CENEKLNOHEPOB, CYLLECTBYIOLLEN B CTpaHe, "obLwmin ooHa copToB
pacTeHui, JOCTYMHbIX ANs AanbHENLWero pa3seaeHusi, B nocneaHne aecstb net 6bicTpo
CHMXarncs B CBA3M C pacluMpeHnemM OenCTBYIOWNX NaTeHTHbIX Npas”. bbino ykasaHo, Aanee,
YTO rOTOBUTCA "BBEAEHME OrPaHMYEHHOrO N3bATUS B NOMNb3Yy CEMNEKLMOHEPOB |...], KoTopoe
OyoeTt NPUMEHATLCA B OTHOLLEHUW UCMONb30BaHWA 3anaTeHTOBaHHOro 61onormyeckoro
MaTepuana ans uernen pasmMHOXeHUs, TO eCTb, A9 OTKPbITUS U OCBOEHUS HOBLIX COPTOB
pacteHun".

148. BbonbLlUMHCTBO ["OCygapcTB-YreHOB yKka3arno, YTO OHU He UCMbITbIBanu HUKaKux
3aTpygHEHWU C NpakTUYecKon peanusaumen gaHHoro nabsatusa. OgHo focygapcTBo-4yneH
Bblpa3sunmno, ogHako, 03abo4eHHOCTb MO NOBOAY Takoro TONKOBAHUS U3bATUSA, KOTOPOE
Nno3BongeT TPeTbUM CTOPOHAM UCMONb30BaTb 3anaTeHTOBaHHYIO NPOAYKLMIO B KaYecTBe
NCXOOHOro UCTOYHMKA YBENUYEHNS BapuaLmMii COPTOB UMM BOCNPON3BOACTBA 415 NOSyYeHUs
WHbIX BUOOB NPOAYKLMMK, NOCKOMbKY 3TO CBA3AHO C "TPaguLMOHHON NPaKTUKON ee
CENbCKOXO3ANCTBEHHbIX NPON3BOAUTENEN, U NPEXAE BCEro B TOM, YTO KAacaeTCH TPaHCIreHHbIX
pacTeHW N BO3MOXXHOIO 3arpsi3HEHNs1 TPAAULMOHHBIX KyNbTyp NbiibLon”. OHO oTMeTuno,
Janee, YTo 3TO "CBA3aHO C NPEACTOSALLMM paspeLleHneM NCNonb30BaHNA KOMMEPYECKMUX
TpaHCreHHbIX KynbTyp".
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PA3OEN XI: NIPOYUE U3bATUA N OTPAHUYEHUA
Cratuctuka oTBeTOB: OO0Lee yncno oTBETOB 72
MHble n3batns n orpaHuyeHus 18
N3baTre He npegycMOTpPeHo / OTBET He Mony4YeH 54

149. B 18 u3 72 oTBETOB OTMEYariocCb, YTO NPUMEHMMOE 3aKOHOAATENbLCTBO NpeaycMmaTpmuBaeT
U3BbATUA N OrPaHNYEHUS, OTIIUYHBIE OT U3BATUM U OrPaHUYEHNA, paccmaTprBaeMbIX B
Paspgenax II-X, unv npegoctaBuny AONONMHUTENBHYO MHAOpMaumio. 54 [ocyaapcTea-yneHa He
Aanu HMKaKoro oTeeTa.

150. YTto KacaeTcsa gpyrnx U3bATUN N OrpaHNYEHWIA, HEKOTopble TocyaapCcTBa-yNneHbl
YNOMUWHAIM NHbIE UM KOHKPETHbIE (POPMbI MPUHYOUTENbHBIX NTULEH3UIA, Takue Kak "nuueHsns
ex officio", "npuHyguTenbHas nMUeH3nss Ha HEKOMMeEpPYECKOE UCMONb30BaHNE B 0OLECTBEHHbIX
nHTepecax", "NnpuHyanTenbHasa nuueH3nsa ona npon3BoAcTBa JiIeKapCTBEHHOIO npenapara,
npegHasHa4YeHHOro Ans passuBaloLencs cTpaHbl” 1 "NpuHyanTensHas nuueH3nsa ans
006poCcoBECTHLIX NONb30BaTENEN, BblAaHHAsA NOCMe NPUHATUS CyAOM PELLEeHNs O nepegaye
naTteHTa", a Takke MHble OrpaHNYEeHNs], KacaroLwmecsa NCNoSb3oBaHNsS N300peTeHni
rocyapCTBEHHbIMW OpraHamMu, Takme Kak "nofiHOMo4ns rocygapcTtea” B 06ractn 060poHbI v

SAOEPHON 3HEPTUM NN "CEeKPETHbIE NaTeHThI".

151. OTHOCKTENBHO KOHKPETHOW MNPUHYOUTENBHON NMLEH3MM Ha NPOM3BOACTBO
NekapcTBEHHOro npenapara, npegHa3Ha4YeHHoro s pa3BMBatoLLEencs CTpaHbl, O4HO
"ocypoapcTBO-4neH ykasano, 4to "nioboe nuuo Bnpase 06paTUTbCs B CyA C Npocbboin 0 Bbigave
HEeUCKITIOUYUTESTbHON SIMLIEH3MM Ha NPOM3BOACTBO OXPaHSEMON NaTeHTaMKn hapmMaL,eBTUYECKON
NpOaYKLMM U ee IKCNOPT B CTPaHy, MMEIOLLYIO He4OCTaTOYHble CODCTBEHHLIE
NPOM3BOACTBEHHbIE MOLLHOCTM B (hapMaLeBTUYECKOM CEKTOPE UM HE NMEIOLLLYIO TaKOBbIX
BOOOLLE, N Hy>KOaoLLYIOCA B TakoW Npoaykuun ans 6opbbbl ¢ npobnemamu B o6nactu oxpaHbl
3[,0pOBbS HaceneHus, B YacTHOCTU, Npobnemamu, kacatrowmumuca BUY/CIMNNOa, Tybekynesa,
Mansapum 1 MHbIX anuaemMmdecknx 6onesHen (CTpaHy-nonyyarens)”. Lienu rocyaapCTBeHHOM
NOMUTUKN NPU NPUHSATUN JAHHOIO 3aKOHa 3aKroyanuch B "ynyylleHn 340poBbs HAaceNeHNs B
HanMeHee pa3BUTbIX CTpaHax N CTpaHax, MMeLNX HegOCTaTOYHbIE NPOU3BOACTBEHHbIE
MOLLHOCTM B (papMaLieBTUHECKOM CEKTOPE UM HE MMEIOLLMX TaKOBbIX BOOBLLE", HA OCHOBaHWUN
pewweHns MeHepanbHoro coseta BTO, npuHaToro B 2003 r. 3akoHO4aTENbLCTBO O4HOMO
"ocypapcTBa-yneHa rnacuT, 4to "B TeX cny4vasx, Korga a1o genaeTcs no npudmnHam,
CBSsI3aHHbIM C OXPaHOW 300POBbS HACENEeHUs!, HauMoHanbHON 6e30NacHOCTLIO,
HEKOMMEPYECKNM NCMNOMb30BaHMEM U306pETEHUIN rOCYAapCTBEHHbBIM OpraHaMy Unm
HaUWOHasbHbIM Ype3Bbl4aHbIM NMOMNOXKEHWEM UMW NHOW Ype3BbIYaHOM CUTyaLmen,
006bABNSAEMON YNONHOMOYEHHbIM OPraHoOM, Bblgada ykasaHHbIX NMLeH3nin 06ocHoBaHHA".

152. [pyroe 'ocynapcTBoO-UneH ykasaro, 4To "nuueH3nn "ex officio™ BbigaroTcst no 3anpocy
MUHUCTPaA 0O6OPOHbI yKa3oM Npe3naeHTa, yeTtaHaBnMBaoLWmMM YCNOBUS Bbl4aun JIMLEH3NN.
OpaHo NocygapcTBo-uneH cocrnanoch Ha 6onee obLlee NOHATUE aKCNponpuaLmm MMyLLLECTBa,
3admkcmpoBaHHoe B "Kogekce 06 akcnponpuauun”. B ero sakoHogaTenbCTBE rOBOPUTCH, YTO
"nobon NnaTeHT MoXeT BbITb AKCNPONPMUPOBaH B OOLLECTBEHHBIX MHTEpPecax C ynnaTon
cnpaBeanuBom KOMMNEHcaL MM, €CnNKn 3TO ANKTYeTCS HEOOXOAMMOCTbBIO pacnpoCTpaHeHUs
n300peTeHnsa nnm ero NCNoNb3oBaHWsS roCyAapCTBEHHbIMM OopraHamn”. Yto kacaetca
npeporaTve rocyaapcTea, B 0AHOM [focyaapcTBe-yneHe MUMHUCTEPCTBO OBGOPOHbI MMEET NpaBo
BMELUMBATLCS B NPOLLECC NAaTEHTHOM 3KCNepTU3bl MO HEKOTOPLIM KaTEropmsiMm NaTeHTOoB,
orpaHmymnBas "npaBo nogadn NaTeHTHbIX 3asiBOK 3a rpaHuuen” n "aearenbHOCTb B 06nacTsx,
CBSI3aHHbIX C igepHON aHepruen”. Kpome Toro, NPUMMEHUTESNbHO K CEKPETHLIM NaTeHTam,
COOTBETCTBYIOLLIEE 3aKOHOAATENBLCTBO OAHOro ["ocygapcTBa-uneHa npegycMaTpumBaeT, UTo
"MUHNCTEPCTBO OBOPOHBI MOXET MPUHATL NOCTAHOBIEHME [...] O CEKPETHOM PacCMOTPEHUN
NaTeHTHOW 3asiBKK, U B 3TOM Criyyae 3asBuTenb unu nateHtoobnagatens ob6a3aH
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BO3EepXXMBATbCA OT NOOLIX 4ENCTBUNA, KOTOPLIE MOIMN Bbl pacKkpbiTb N300peTeHNE
HEeyNnOMHOMOYEHHbIM NnuamMm. TemM He MeHee, MMHUCTEPCTBO 060POHbI, N0 3asBNEHMIO
nateHToobnagatens, MoXeT BblAaTb paspeLleHe Ha OeNCTBUS, BEAYLUME K NONTHOMY UIK
4YaCcTMYHOMY MCNOJb30BaHNIO OObEKTA 3asiBKM UM MAaTEHTA, yka3aB YCrOBUS, HA KOTOPbIX
OOJDKHbI COBEpLUATLCA Takue aencTems'.

153. [ea N'ocymapcTBa-uneHa yrnoMsaHynmM KOHKpeTHbIE U3bATUA, KacatoLmecs
A06poCcCoOBECTHOrO UCNOMb30BaHWA nateHTa. B ogHom NocyaapcTee-yneHe, B Tex cny4asx,
Korga "naTeHTHas 3asBka nogaHa nuuom, He NMMEBLLMM MNpaBa Ha NnoslyveHue nateHTa", ecnm
CyA BblHEC pelleHne o nepefade NUUEeH3Mn UNu UHbIX Npae, yXxe NpefocTaBnNeHHbIX TPeTbUM
CTOPOHaM, JOMMKHa BbITb BblAaHa HEUCKNIOYUTENbHASA NULEH3US, eCNN TPEeTbU CTOPOHbI YXe
[06pOCOBECTHO MCMONb30Banu n3obpeTeHne B NpodeccnoHanbHbIX LEensx.

154. HekoTopsble 'ocyaapcTBa-yneHbl YyIOMUHAN KOHKPETHbIE U3BATUSA, KacatoLmecs
OMOTEXHONOIrMYECKNX N30OPETEHUI, TAKUX KaK "MaTeHTbl B 0611acTh XXnBon matepun”, KOTopble
ObIfIM 3aKOHHBbIM 06pPa3oM BBeAEHbI B KOMMEPYECKUI 0BOPOT, Mnn "Gnonornyeckoro
mMaTepuana, Nosly4eHHOro nyTem pasmHoXeHus unu passegeHuns”. OgHo ocyaapCcTBO-yneH
yKasano, YTO naTeHTHasa OxpaHa "He pacnpocTpaHaeTcs Ha Buonornyeckuin matepumarn,
NMONYYEHHbIN B pe3ynbTaTe pasBeaeHust Unmn pasmHoOXeHus BMonornyeckoro matepmana,
MOCTYMMBLLENO Ha PbIHOK [...] B TEX Criyvasix, KOraa pasmMHOXeHWe unm pasaBefeHue aBnseTcs
HeobXxoanMbIM CreACTBMEM TOr0 MPUMEHEHUS, ANs KOTOPOro Guonornyeckuin matepman bbin
nyLieH B KOMMepYeckuin o6opoT, Npu yCrioBUW, YTO NOMYYEHHbIA Matepuan BnocneacTBMmM He
NCnonb3yeTcsa Ansi MHOro passeneHus unm pasmHoxeHus”. Llenn rocygapcTBeHHON NONUTUKN,
nexasLune B OCHOBE AaHHOrO 3aKoHa, kacaroTcs "onpegeneHna obbema npyMeHeHus
npuHUuna ncyepnaHng npas”, ynommHaemoro B Aupektnee EC 98/44.

155. OpgHo NocynapcTBO-YneH YNOMSHYNO U3bATUS U OrpaHnUYeHns, KacaroLmecs
JeATenbHOCTM Bpaya, CBA3aHHOM C NeYeHnem rogen 1 XXUBOTHbIX, Hanpuvep,
"ocyLLecTBNEHMS BpavyoM nedebHon geaTenbHOCTU" . 3akoHo4aTenbCTBO YCTaHaABNUBAET, YTO
naTeHTHasi oxpaHa "He AOoJhKHa NPUMEHSTLCS NPOTUB Bpaya UM COOTBETCTBYIOLLIEN
opraHvsaummu 3apaBoOXpaHEHNs MPUMEHUTENBHO K TaKOW MeANLUHCKON AeATenbHOCTU'.
[anee roBopuTcd, 4TO "MeauUNHCKaa AeATeNnbHOCTb O3HayaeT BbINoMHeHWEe MegULIMHCKUX UK
XUPYPruyeckux npoueayp Hag Terom, HO He JOKHa BKMYaTh [...] ncnonb3oBaHme
3anaTeHTOBaHHOro yCTPOMCTBA, NPOM3BOACTBO MM COCTaBIEHME BELLECTB B HapyLLUEeHNe
Takoro naTeHTa, OENCTBUS, NpeacTasnsaowme cobon sanaTeHToBaHHbIN crnocob
NCMOb30BaHUA COCTaBa BELLECTB, ABMSAIOLLErOCA HapyLIEeHNEM Takoro nateHTa unm [...]
Mcnonb30BaHWe npouecca B HapyLueHne BrotexHonormdeckoro nateHta". CornacHo aTum
NOMNOXeHMAM, "Bpayom cumTaeTcs noboe umsmyeckoe nuuo, nonydmeLlee OT rocyaapcTaa
paspeLleHne Ha ocyLLeCcTBNeHne MeanLNHCKON OeATeNbHOCTY, a "cOOTBETCTBYOLLAs
opraHu3saumsi 34paBooOXpaHeHnst 0O3HavYaeT opraHn3aumto, K KOTOPOKM Bpay NpUHaanNexuT
npodeccmoHanbHo U B paMKax KOTOPOW OH OCYLLeCTBNAET MEANLNHCKYIO AeATEeNbHOCTb,
BKItoyasi, 6€3 orpaHMyeHmns, ykasaHHbIM, YacTHble NnevebHuupbl, 60nbHULbI, YHUBEPCUTETHI,
MEANLMHCKNE YYnnuLla, opraHm3aLmm 3gpaBoOOXpaHEeHNs], KONMNEKTUBHbIE MeAULIMHCKNE
NPaKTUKN UK MEeOULMHCKUE KITUHUKKL",

156. OpgHo 'ocyaapcTBO-YSieH YNOMSAHYIO "orpaHUYeHNs UCKMIOYMTENBbHBLIX NPaB Npwu
ocyLecTBrieHun obs3aHHoCTeN 1 nogpsaHbix pabot”. Ero 3akoHoaaTenbCTBO COAepXUT pag,
N3BATUIN, KacaloLMXCcs "CepBUCHbBIX N300peTeHnn", "n3obpeTeHnin, co3gaHHbIX B paMKax
NcnonHeHnst paboT No forosopy” 1 "n3obpeTeHnin, co3aaHHbIX B pamMmKax UCNONHEHUs paboT no
rocygapCTBEHHOMY UMW MyHULMNANbLHOMY 4OroBOpY", BKIOYas Bblgavy NpoCTon
(HevcKknounTENBHOW) NULEH3UN NepBOHaYansHoMy nsobpetartento. Llenv rocyaapctBeHHon
NOMUTUKN, KOTOPbIMK BbINO NPOAUKTOBAHO BBEAEHME OaHHbIX U3bATUIA UMK NpaBs, CBA3aHbI C
obecneveHnem nepBoHavasbHbIX NpaB n3obpertartens, UCKNIYNTENBHBIE NPaBa KOTOPOro 6binm
nepegaHsbl ero pabortogartento.
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157. 3akoHopaTenbCTBO oAHOro locygapctBa-uneHa npegycmatpumsaeT: (i) npoueaypHoe
orpaHuyeHune”; (ii) "3akoHHOCTb MCNOMb30BaHWS", OrpaHMYMBAIOLLYIO NpaBa
nateHToobnagarenen Ha 3akOHHOe Ucnornb3oBaHne n3obpeteHun, u (iii) orpaHu4eHns,
KacarLmecs "3akOHHOro MOHOIMOMbHOro npasa'.

158. B gpyrom NocygapcTtBe-uneHe n3baTne NpeaycMoTpeHo Ans cnyyas "HapyLlleHus
naTeHTa B MHTepecax HaceneHnsa" B CBA3W C NOCTaBkamMu 1 NpearioxXeHnem "OCHOBHbIX BUOOB
KoMmepyeckon npoaykumm'. CornacHo pelleHuto cyaa, TeEpMUH "OCHOBHbIE BUADI
KOMMEPYECKOM NPOAYKLMN" MOXET NOHMMATLCS Kak NpoAayLms "noBcegHEBHOMO Cnpoca,
KOTOpas B LienloM MOXeT BbITb ferko npuobpeteHa”.

159. OpgHo NocypapcTBO-YneH YNOMSHYSO B KaYeCcTBe eLle OQHOMo U3bATUS U3 NAaTEHTHbIX
npas, He OTHOCSLLEerocd K nepedncrneHHsiM B Pasgenax Il - X BonpocHuka, BO3MOXHOCTb
naTeHTHOM OXpaHbl Ha ero TeppuTOpPUM "BTOPUYHOIO NNKU NocreayroLwmx MeguLMHCKUX
NPYMEHEHUIN N3BECTHOrO BeLecTBa unu coctasa”. OHO OTMETUIO peLleHne cyaa, B KOTOPOM
rOBOPUNOCH, YTO "BTOPUYHOE MEOMULIMHCKOE NMPUMEHEHNE MO NAaTEHTHOM 3asiBKE LUBENLAPCKOro
TUMNa AOMKHO UMETh CYLLLECTBEHHO MHYIO KOHEYHYIO Lierb, YeM Lernb NepBoro NnpuMeHeHus, XoTs
OHO TOXe MMeET B BUAY NPUMEHEHNe B MeauUMHCKuX Lenax". 1o [ocyaapCcTBo-yneH ykasano,
4yTO cyabl ByayT "n fanee npusHaBaTb AENCTBUTENbHOCTb MATEHTOB HA BTOPUYHOE Uin
nocrneayroLwmne MeanuuHckue NpuMeHeHns Ha 6ase 3asBOK Mo LWBENLLApPCKOMY TUMY" N 4YTO
"HMKaKNX NNTAHOB NepecMoTpa 3aKkoHOAATENbCTBA" NoKa HE MMEETCS U MpaKTUYEeCKNX Npobriem
rnoka He BO3HMKano.

160. B kauecTBe MexaHU3Ma OrpaHuUyYeHUs NaTeHTHbIX NpaB, MMEIOLLLEro BHELLHNIA XapakTep no
OTHOLLUEHUIO K NaTEeHTHOW cucTeMe, HekoTopble ocyaapcTBa-yrneHbl yroMuHanu
3aKOHO4AaTeNbCTBO O 3aLMUTe KOHKYPEHLUUKY, Hanpumep, N3batna, npeaycMoTpeHHble
"aHTUMOHOMOSbHBIM 3aKoHoAaTernbcTBoM”. OAHO [foCcyaapCTBO-YIEH YNOMSHYIO “"pasyMHbIe 1
Heobxoanmble Mepbl NPABOBOW 3aLUMThI, JOCTATOYHbIEe ANd 60pbbbl C HapyLweHnsaMu |...]
aHTMMOHOMOSBHOrO 3aKkoHoAaTenbLCcTBa". [0BOPS O NpaBax MHTENMEKTyanbHOM COBCTBEHHOCTMH,
COOTBETCTBYIOLLNE OpraHbl "MPUMEHSIIOT TMBKMIA NOAX0S K aHanM3y aHTUMOHOMOSbHbLIX Mep,
UMEIOLLMIA B BUOY NX BO3MOXHbIE NOCMNeACTBUA, KOTOPbIN Ha3biBaeTCA "MpaBuUiom npuydmHbI™.
XoT4 pasnuyHble aHTUMOHONMOMbHbIE BEAOMCTBA NMPUMEHSIOT pasnunyHble npoueaypsbl, B Lienom
OHM CBOAATCHA NUBO K CTPEMNEHUIO 0becneymnTb "A06POBONILHOE NCNOSTHEHWE NYTEM NPUHATUS
nocTaHoBNeHu cyga Ha 6ase ob6orogHOro cornacusa cTopoH”, nubo nogavy
"agMUHUCTPaTUBHON Xanobbl", 4TO, B Criyyae HapyLleHUss 3aKOHO4aTeNnbCTBa, MOXeT NPUBECTU
K "ycTaHoBneHuto cygebHoro 3anpeta degepanbHbiM cygom”, nMbo K "BO30y>KAEHUIO NCKa B
deaepanbHOM cyfe O NPUHATUM cyaebHOro NoCTaHOBMNEHMS, 3anpeLlatoLero HapyLeHus
3akoHopatenbcTBa B 6yaywem". B gpyrom [ocyaapcTee-uneHe B 3aKOHOAATENbCTBE O 3alumTe
KOHKYPEeHLUN, KacatoLwemcs npaB MHTENNEeKTyanbHon cobCTBEHHOCTU, NPeAYCMOTPEHbI ABE
obLme KaTeropumn HapyLLEeHUI: HapyLLEeHUs, CBA3AHHbIE aHTUKOHKYPEHTHBIMU LENCTBUSMN,
naywmnmmn ganee npocToro Cnosnb30BaHWs NpPaB MHTENNEKTyanbHON COBCTBEHHOCTU, U
HapyLLeHUs, CBSA3aHHbIE TOMbKO C UCNOMNb30BaHMEM MPaB MHTENNEKTyanbHOM COBCTBEHHOCTU U
HU4eMm gpyrnm. bbifio ykasaHo, 4To "B OYEHb PeaKMX Criydasix, MepeymcneHHblxX B pasgene
[nocBsLeHHOM 0cobbiM MepaM NMPaBoBOW 3aLLMThI] TPOCTOE Ncnonb3oBaHme npasa IC moxeT
co3gatb npobnemy B obnactu obecneveHms ceoboabl KOHKypeHumn". B nopsgke npumepa
6bIno ckasaHo, 4YTo "ecnn cobcTBeHHMK Npas VIC nepegaeT no nuueHsuu, nepeycrynaeTt nunm
npogaet npasa C koMnaHuu unu rpynne KOMnaHui, KOTopble, B OTCYTCTBME Takom
O0roBOPEHHOCTM Obinin Bbl ero peanbHbIMU UM NOTEHLMANbHBIMU KOHKYPEHTaMK, U eCIiv Takas
O0roBOPEHHOCTb obecneymBaeT co3gaHme, YCUneHme Unm coXpaHeHne pbiHOYHbIX MO3MLMHN,
Blopo MOXeT NPUHATbL MEpPbI K TOMY, YTOObLI OCMOPUTbL 3TY AOMOBOPEHHOCTH HAa OCHOBaHUK
NONOXEHWI COOTBETCTBYIOLLIErO pasgenia 3akoHa O KOHKypeHumun". Kpome Toro,
3aKoHOOAaTeNbCTBO O 3aliuTe KOHKYpeHuUun apyroro focygapcrea-yneHa "nossonser
pekoMeHO0BaTb COOTBETCTBYIOLLIUM OpraHam BblaaTb NPUHYOUTENbLHYIO NULIEH3UIO Ha
ncnonb3oBaHne N3obpeTeHns B Ka4eCTBE CaHKLUKN 3a HapyLLeHNe SKOHOMMYECKOro nopsigka”.
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OpHo lNocygapcteo-uneH ynomaHyno Ctaten 101 n 102 [JoroBopa o co3gaHun EBponenckoro
Coto3a, 3anpeLuaroLime aHTUKOHKYPEHTHYIO AesATENbHOCTb.

[KoHew pokymeHTa]



