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BHECEHMWE UCMPABJIEHM B MEXXOYHAPOOHYIO 3AABKY B CITYHAE «OLLUMBOYHON»
NOAAYN SNEMEHTOB N YACTEW: OLEHKA BOMNPOCOB, OTHOCALWMXCA K JOTOBOPY
O NMATEHTHOM TPABE (PLT)

Lokymenm nodzomosrneH Mex0yHapoOHbIM 610po

PE3IOME

1. B HacTosLeM OOKyMEHTE COO4EpPXUTCS OLeHKa psaa BOMpPOCOB, OTHOCALLMXCS K [loroBopy
0 nateHTHoM npase (PLT), cBA3aHHbLIX C NpeasioKeHneM 0 BHECEHUUN NOonpaBoK B HCTPYKUMIO K
PCT, npegycmaTpumBaloLLmx BO3MOXHOCTb NOAA4YN MyTeM OTCbISIKN «NPaBUMbHBIX» 3NIEMEHTOB U
4YacTen N «UCKIMIOYEHNS» COOTBETCTBYOLLNX «OLUIMBOYHO NOAAHHbBIX» SNEMEHTOB UMNn YacTen
MeXOyHapoaHOW 3asiBKU.

NCTOPUA BOMNPOCA

2. Ha cBoen peBAaTon ceccun, coctosiBluencsa B XKeHeBe 17 — 20 mada 2016 r., Paboyas
rpynna obcyauna Ha ocHoBe gokymeHTa PCT/WG/9/13 npeanoxeHne 0 BHECEHMM NOMNPaBOK B
UHcTpykuuto k PCT, koTopble NO3BONANN Obl 3a8BMTENO B BECbMa OrpaHUYE€HHOM Ymnche
UCKIMIOYMTENBHbIX CnyyaeB (hakTnuieckn) 3aMeHsITb Ntodble oNMBOYHO NoAAHHbIE MYHKThI
dopMyIbl M306peTEHUA U/UNK onucaHne, cogepxalumecs B MexayHapoaHon 3asaske (Mnu
nobyo UX 4acTb) COOTBETCTBYIOLLMMU «NPaBUITbHBIMWY» BapuaHTaMu NyHKTOB hOpMyIibl
n3obpeTeHus n/unm onmucanns (unu nobon nx Yyactn), CoaepkaBLLUMMNCS B MPUOPUTETHOMN
3asBke.

3. Kak oTmeuanock B pestome Npencenatens ceccum (CM. NyHKTbl 124 — 130 AOKyMeEHTa
PCT/WG/9/27), paa oeneraumi n npeacraButenen nonb3oBartenen nogaepxanm ato
npeanoXeHve B LiENOM, ykasas, YTo npeanaraemMbiini HOBbIN noaxon 6bin 6bl pasyMHbIM U
OnaronpusTHbIM ANS 3a89BUTENEN, AaBas UM BO3MOXHOCTb MCMNPaBMsTb OLWMOKM, AONYLLEHHbIE
npu nogave mMexgyHapogHon 3asBku. Psa apyrvx generaumi, B LEefom nogaepxmsasi Lenm
AAHHOro NPeAnoXeHus, Bblpa3unmn onaceHns no NoBoAy BO3MOXHbIX 3110ynoTpebneHmin HoBbIM
NONOXeHMEM, 3asiBMB, YTO €ro criegoBarno Obl MPUMEHSITL TOSTbKO B OrPaHUYEHHOM Yncne
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UCKMIYMTENbHbIX cnyyYaeB. OaHa Aenerauumst 3asiBuna, YTo, No ee MHEHWO, BO BHECEHU
nonpaBok B IHCTpyKUUto HET HEOBXOANUMOCTU, NMOCKONbKY AENCTBYIOLLMNE NOMOXEHNS
npeagycMaTpuBaloT BO3MOXHOCTb BKITHOYEHUSI NMPaBUIbHOrO 3fieMeHTa U YacTu Kak
«OTCYTCTBYHOLLMX.

4.  OpHa pgenerauus 3asiBuna, YTO OHa UCMbITbIBAET Cepbe3Hyo 03ab0YeHHOCTb NO NoBOAY
COBMECTMMOCTU AaHHOro NpeanoxeHme ¢ Hopmamum [lJoroBopa o nateHTHoM npase (PLT).
Ccbinascbk Ha TekcT ctatbn 2(1) PLT, oHa oTmeTuna, yto [JoroBapuatojmecs cTopoHbl PLT He
BrpaBe NPOn3BOSIbHO BBOAUTL AOMNOMHUTENbHbIE M Bonee LWMPOKME BO3MOXHOCTU N3MEHEHMS
ob6bema packpblTUs 6e3 u3MeHeHns gaTbl Nof4aun 3asBKK, U Bbipasuna 03abo4eHHOCTb Mo
noBoAY YBENMYEHUS PacXoXaeHUn Mexay TpeboBaHMs MM B OTHOLLEHWM AaTbl No4auu,
NPMMEHMMbIMU K MEXAYHapPOAHbIM 3asiBKaM, C O4HOW CTOPOHbI, N COOTBETCTBYOLLMMUN
TpeboBaHMAMM, NPUMEHMMbBIMM K HALMOHAMNbHLIM 1 PerMoHarnbHbIM 3asiBkaM, C OpYrou.

5.  Ewe ogHa pgeneraumnsa npeanoxuna CekpetapuaTy gaTb ONONHUTENbHbIE Pa3bACHEHUS
B OTHOLLIEHUW NOCNEeACTBUA 3TOro NpeasioxXeHnsa aAnsg segomMcts [JorosapuBaroLLmMxcsi CTOPOH
PLT c To4kun 3peHus nonoxexHum ctatom 6(1) PLT.

6. YuuTbiBasi pacxoxgeHne MHEHUIN generaunin, a Takke 03abo4eHHOCTb HEKOTOPbIX
aernerauumi no nosoay psiia BONpocoB, cBs3aHHbIX ¢ PLT, Pabo4vas rpynna npocuna
CekpeTapumaTt BbINOSHUTb OLLEHKY TakMx BOMPOCOB, CBA3aHHbIX ¢ PLT, Ang ux paccMoTpeHus
Pabouen rpynnon Ha ee gecaton ceccun. HacToawmm OoKyMEHT COOEpXUT NpeaBapuUTENibHYHO
OLLEHKY BOMpPOCOB, CBA3aHHbIX ¢ PLT, koTopyto npocuna nposectn Paboyas rpynna, ¢ Ton
OrOBOPKOW, YTO MHTEpnpeTaums nonoxeHnn PLT aBnsieTcs UCKNOYMTENBHOW NpeporaTueom
HoroeapuBatowmxcsa ctopoH PLT v 4to noatomy MexgyHapogHoe 610po He BNpaBe gaBaTb
OKOHYaTENbHY NHTepnpeTaunto nonoxeHnn PLT.

OLIEHKA BOINPOCOB, CBA3AHHbLIX C PLT

MPUMEHMMOCTb MOJIOXXEHWUW PLT K 3AABKAM, MOOABAEMbIM MO MPOLEQYPE PCT

7. CnepnyeT ¢ caMoro Hadana oTMEeTUTb, YTO BONPOC O COBMECTUMOCTU NPeaioXeHns,
W3IOXEHHOro B MYyHKTE 2, Bblle, C nonoxeHmamm PLT, BO3HMKaeT He B CBA3M C CaMUM 3TUM
npegnoxeHnem, nockonbky PLT He perynupyeT TpeboBaHunst PCT B OTHOLLIEHWM YCTAHOBNEHUS
naTbl nogaudn.

8.  CornacHo ctatbe 3(1)(b) PLT, nonoxenusa PLT npMMeHNMbI K MEXAYHAPOOHbIM 3asiBKam
B [JoroBapuBatowemcs rocygapctee PLT Tonbko B OTHOLLEHMN CPOKOB rnepexona Ha
HaumoHanbHyo asy n nbbix Npoueayp, KOTOpble HAYMHAKOTCA Nocne nepexoaa Ha
HaUMOHarnbHYyo dasy, «C y4eToM NONoXeHUn [loroBopa 0 NnaTeHTHOW Koonepaunm». Takum
0bpa3om, ecnv roBopuTb 0 TpeboBaHMsIX B OTHOLLEHUN ATkl nogadn, To TpeboBaHns B
OTHOLLEHUW AaTbl Nogayn, U3noxeHHble B ctatbe 5 PLT, He OTHOCATCA K MeXayHapOoaHbIM
3asiBKaM HM BO BpeMs MexayHapoaHou dhasbl, HU BO BpeMs HaunoHansHon asbl. Opyrumu
cnosamu, TpeboBaHUSA B OTHOLLEHUN AaTbl No4a4n MeXAYHapOAHbIX 3asBOK Y HaLMOHAaNbHbIX
UNKN pernoHarnbHbIX 3asBOK, NogaBaemMbix B [loroBapuBatowemcs rocygapctase PLT wunu gns
Takoro rocyaapcTsa, perynupyrTcsa ABYyMS OTAENbHbIMU U PA3NNYHBIMN PEXMMaMN: HOpMaMu
PCT npuMeHUTENBHO K MexXayHapoaHbIM 3asiBkam 1 HopMamu PLT NpuMEHNUTENBHO K
HaUMOHarbHbIM UK permoHanbHbIM 3asiBKaM.

YBENIMYEHWE PACXOXOEHUM MEXOY TPEBOBAHUAMU PCT U PLT B OTHOLLEHWMN
AATbI MOJAYN?

9. MpencTtaenseTcs, 0gHaKo, YTO onaceHue bornee obLLEero xapakrepa, BolpaXKeHHOE B XO4€e
o6cyxaeHnst aTX BONPOCOB Ha AeBATON ceccum Paboyewn rpynnbl (CM. NYHKT 4, BbILLE),
CBSI3aHO C TeM, YTO MpUHATUE Npeanaraemoro HoBoro noaxoga PCT, U3NOXEHHOro B NyHKTe 2
BbiLwe, MOrfo 6bl hakTMyYeckn NPUBECTU K YBENTMUEHMIO pacXOXaeHUn mexay TpeboBaHusMM B
OTHOLWeHun gatel nogayun PCT, ¢ ogHoOM CTOpPOHbI, 1 PLT, ¢ gpyron, ecnu ans rocyaapcrea —
uneHa PCT, apnstowierocs Takke [JorosapmBatowenca ctopoHon PLT, okaxeTcs
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HEBO3MOXHbIM (I/IJ'IVI He)KeJ'IaTeJ'IbeIM) BHECTHU B €ro HaunmoHalibHoe Ui permoHasribHoe
3akoHOA4aTeNnbCTBO COOTBETCTBYHOLWNE NUSMEHEHUA, KaCalolwnecqda HaluoHanbHbIX Uk
pernoHanbHbIX 3aABOK, NogaBaeMbIX B TAKOM rocyaapctee UK And Takoro rocyaapcrea.

Pasnuumnga mexay tpebosanmamu PCT n PLT B oTHOWEHUM AaTbl Nogadyv

10. Cnepgyet c camoro Havana OTMeTUTb, YTO yKe B HacTodAwee Bpemst PCT n PLT cogepxat
pasnunyHble TpeboBaHMsA B OTHOLWEHUN AaThl nogayun. Tak, B ctatee 11(1) PCT roBoputcs, 4To
ANs yCTaHOBNEHUS MeXAyHapoaHOMW AaThl Nogadn MexayHapoaHasa 3asiBka JOMKHa coaepXaTbh
YyacTb, KOTOpasi BHELLHE NPeACTaBnseTcs NYHKTOM Ui NyHKTamu hopMynbl n30bpeTeHns n
KOTOpasi cocTaBrieHa Ha A3blke U OAHOM U3 A3bIKOB, MPEeANUCaHHbIX MomnyyaroLwmm
BegomMmcTBoM. Hu ogHo u3 atux tpeboBaHnin He cogepxntca B ctatbe 5 PLT.

11. AwxanornyHbim obpasom, PCT n PLT ycTtaHaBnmBatloT pasnunyHble TpeboBaHusA B CBA3N C
BOMPOCOM O BO3MOXHOCTU COXpaHEHNHA nepBoHavansHoOW AaTbl Nogayvu B cnyyae
nocrneayroLen nogayn oTCyTCTBYIOLNX SNIEMEHTOB U YacTen 3asBku. Tak, Hanpumep:

(@) Ecnwn cornacHo nonoxeHuam PCT B 3asBKy MOXHO BKMOYUTL NyTEM OTCbINKM 6e3
yTpaTbl AaTbl MEXOYHAPOAHOM NOAAYN LIENbIA «3MEMEHT» 3asBku (onucaHue un/mnm
dopmyny nsobpeTeHuns), COOTBETCTBYOLLME NonoxeHus PLT, kacatowwmecsa gatbl nogadn
(cTaTbs 5(6)) He NnpegycMaTpMBalOT COXPaHEHUS NepBoHaYanbLHOM aaTbl No4ayvn B

crnyyae OTCYTCTBUSA LENOro «arieMeHTa»; € Opyro CTOPOHbI, COrnacHo nornoxeHnsam PLT,
HoroeapwuBatowascs ctopoHa PLT gomkHa gonyckaTb 3aMeHY ONUCaHUSA N YepTexen
MPOCTOM OTCLINIKOM K paHee NogaHHOM 3asBKe (Tak HasblBaeMyto «nogady nytem
OTCbIIKM», NpegyCMOTpeHHYyto ctatben 5(7) PLT), B To Bpems kak B PCT Takoe noHATve
OTCYTCTBYET.

(b) Ecnun cornacHo PCT Hanuuune B TEKCTE MEXAyHApPOOHOW 3asBKM B AaTy ee nogayu
3asBMeHNS O BKITHOYEHUM NYTEM OTChINIKM ABNAeTCS 06a3aTenbHbIM YCoBUEM
AENCTBUTENBbHOCTY BKNOYEHUSA Nto6Ooro OTCYTCTBYIOLEro afieMeHTa Unn 4actu nytem
OTCbINKK, To cornacHo PLT nwbas [JoroBapuBatoLlasics CTOPOHa MOXET, HO He 00si3aHa,
noTpeboBaTb HANMYMSA TaKoOro yKaszaHUs O BKIIOYEHUN MyTEM OTCbISKM KaK YCNoBus
BKITHOYEHMS OTCYTCTBYHOLLEN YacTu 6e3 yTpaTbl NepBoHaYanbHOM AaTbl No4aum

(npaswuno 2(4) NHcTpykummn K PLT) (cnegyeT OTMETUTb, YTO B CUMY 3TOMO pasnuynsa mexay
PCT un PLT, x0Tq BblpaXeHue «BKMNIOYEHWE MyTeM OTCbINKN» NPUMEHNTESTbHO K
OTCYTCTBYIOLLUMM 3fIEMEHTaAM UMM YacTsaMm rnpaBoMepHO B KOHTekcTe PCT, OHO MOXeT He
ObITb TAaKOBbIM B KOHTEKCTE PLT, NOCKONbKY OHO HE TOYHO OTpaXKaeT TOT hakT, uTo,
cornacHo ctatbe 5(6) PLT v npasuny 2(4) UHCTpykummn K PLT, «BKMNoYeHWe nytem
OTCbIfKM», TO €CTb HannyMe B TEKCTe 3asBKU, NpU ee nogaye, ykasaHUsa 0 BKIHOYEHUU
nyTeM OTCbIfKM N0B0M OTCYTCTBYIOLLEN YACTU ONUCAHUSA UIK NIIOBOro OTCYyTCTBYHOLLIErO
yepTexa, MOXET ObITb UNKN He BbiTb YCIOBUEM BKITHOYEHMSA TAKOM OTCYTCTBYHOLLIEN YacTu B
3asBKy 6e3 yTpaTtbl gaTbl nogayn; B ogHux [loroeapumeatowmxca rocygapcresax PLT ato
Tak, B opyrnx — HeT).

12. Xota PCT u PLT yxe cerogHs cogepxaT pasfimyHble TpeboBaHMs B OTHOLLIEHMM AaTbl
noAgayu, y4nTbiBasi, YTO O4HON U3 rnaBHbIX uenen PLT 6bino n octaeTcst 4OCTMKEHUE
MaKCUMarnbHOW COrnacoBaHHOCTU Mexay hopmarnbHbiMK TPEBGOBaHNAMN K MEXAYHAPOAHbLIM
3asiBKaM, C OJHON CTOPOHbI, U HALMOHarbHbIM U permoHarnbHbIM 3asiBkam, ¢ apyron, noboe
n3meHeHve TpebosaHun PCT B OTHOLWEHUU AaTbl Noga4yuv, NpuBoOAsLLEe K AanbHenwemy
yBEINMYEHUIO pacxoxaeHun mexay TpebdosaHnsmm PCT 1 PLT B OTHOLWEHUN AaTbl nogayu,
AencTBuTeNnbHO MOrno 6bl paccMaTpmBaThCs Kak HeXxenaTenbHOe U3MEHEHME.

13. B cBfA3M ¢ 3TUM BO3HMKAET BOMNpPOC O ToM, ByaeT nu rocyaapcTteo — uneH PCT, koTopoe
Takke aBnseTcsa [JoroBapusatoLllencs ctopoHor PLT, B criydae npuHATUSA NpearioxeHns,

N3NOXXEHHOrO B NYHKTE 2 Bbille, UMETb BO3MOXHOCTb BHECTH, , HE HapyLlas nonoxexHun PLT,
COOTBETCTBYIOLUNE N3MEHEHMS B CBOE HALMOHArbHOE U permMoHanbHoe 3aKkoHoA4aTenbCTBO,
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Kacarwuleecqd HauMnoHalbHbIX UMK pernoHalribHbIX 3a4BOK, NOAdaBaeMblX B TAKOM rocyaapcree
nnn angd Takoro rocygapcrea.

14. TlpeactaBnsieTcs, YTO 4O PAaCCMOTPEHUSA AaHHOro Bonpoca 6bino 6bl LenecoobpasHbiMm,
4yTOObl NPEACTaBUTbL BCIO CUTYaLIMIO B BEPHOM KOHTEKCTE, MpoaHanm3npoBaTb
3aKoHoAaTeNbHY NCTOPUIO COOTBETCTBYOLWLEN HOpMbl PLT, To ecTb ctatbm 5(6) PLT («[aTa
nogayu B criyyae npencraBneHnsd HeoCTaroLWen YacTu ONUcaHusa Unu YyepTexa).

3akoHogaTenbHasa ncropug ctaten 5(6) PLT

15. CopgepxaHue 3as8BK/ Ha AaTy ee nogayvn UMeeT onpegenstollee 3HadyeHme ang
nocneaylowux npoueayp, ocyLecTBnseMbIX BeJOMCTBOM, 0COBeHHO Ans onpeaerneHns
naTeHTocnocobHOCTN 3asBneHHOro n3obpeteHus. ocne gaTtel nogayn 3asBKN B Hee He MOTyT
6bITb fO0BaBMNEeHbI HUKaK1e HOBblE MPU3HAaKK, MOCKONbKY 3TO Aano 6bl 3asBUTEN0 BO3MOXHOCTb
pacwupnTb 06BbEM NaTEHTHOM OXpaHbl CBEPX NPU3HAKOB, PACKPLITLIX B 3asBKe B AaTy ee
nopgavn. Ha npaktuke, ogHaKo, 3asBUTENN COBEPLUAOT OLLINMBKM U MOTYT HEHaMepeHHO
nponyckaTb HEKOTOPbIE YacTu B NepBOHavyanbHon 3asske. Koraa Takow nponyck
obHapyxuBaeTcsa cpasy, paHHee UcrnpaBreHne Takon onbKn oTBeYaeT MHTepecam He TONbKO
3as8BUTENS, HO M BeJOMCTBa, a Takke obLliecTsa B LenomM. [1oaToMy cooTBeTCTBYIOLLEE
nonoxeHve 6bIN0 BKITHOYEHO B CTaTbio NpoekTa [loroBopa, kacatowytocs TpeboBaHuii B
OTHOLLEHUN AaTbl N0gayK, YXXe Ha paHHEM 3Tarne NeperoBopoB O 3aknoyeHun PLT . 370
nonoxeHue cnegosano obpasuy ctaten 14(2) PCT, kacanock cny4as oOTCyTCTBUSI O4HOMO Unn
HECKONbKUX YepTexen n npeaycmaTpmBano M3MeHeHne AaTbl Nogayn 3asiBku ¢
MCNONb30BaHMEM B Ka4ecTBe AaThbl ee Nogayn AaTtbl NPeAcTaBneHNs OTCYTCTBYIOLLErO
yepTexa’.

16. B xope neperoBopoB 0 3akntoveHun PLT generauumn oTcTynunu oT nogxoaa,
3anoxeHHoro B ctatbe 14(2) PCT, B ABYX BaXHbIX acnekrtax. NepBoe OTCTynneHne cocToano B
TOM, YTO YKa3aHHbIN Bbllle NPUHUUN N3MEHEHME AaTbl Noga4vn Obin NPUMEHEH K CUTyauun
OTCYTCTBMS HE TOMNbLKO YepTexa, HO 1 MIBON YacTy ONMCaHNa?, ONATb-Takn C UCMOMNb30BaHNEM
B KayecTBe JaTbl Nogayn 3asBKU U UCMONb30BaHWEM AaTtbl NpeacTaBneHns OTCYTCTBYIOLLEN
YyacTu, C yKasaHMeM O TOM, YTO BKMOYEHME OTCYTCTBYIOLLEN YacTh MOTI0 UMETb CBOUM
pesynbTaToM BKIIOYEHME B 3as8BKY HOBbIX MPU3HAKOB, HE PacKpbITbIX B 3a5BKE B ee
nepBoHa4aribHO NogaHHOM BUAE.

17. BTtopoe oTtctynneHue oT noaxoaa ctatbu 14(2) PCT 6bino cBA3aHO C npeanoxXeHnem o
TOM, YTO €CNU BKIMOYEHNE HOBLIX MPU3HAKOB SIBMSETCH MPUYNMHON U3MEHEHMSA SaThbl Nogayun C
ncnonb3oBaHMeM aThbl, B KOTOPYIO B BEAOMCTBO Oblna npeacTaBneHa oTCyTCTBYOLWAasa YacTb
OnucaHns NN OTCYTCTBYIOLLNIN YepTeX, Takoe USMEHEHNE He OOIMKHO OCYLLECTBIATLCS, ecrnn
pobaBneHne OTCyTCTBYIOLLEN YaCTU NN YepTexa He NPUBOANT K BKITHOYEHMIO B 3as1BKY HOBbIX
npuaHakos®. Kpome TOro, HEKOTOpbIE AeneraLmm cuuTanm, YTo ecnm nenpalnsaeTcs
NpuopuTET NpeaLLecTBYOLLEN 3adBKW, BEOOMCTBO AOSMKHO YUMThIBaTh CoAepKaHue Takown
npegLwecTByOLLEn 3asBKM NPU peLleHnn Bornpoca 0 TOM, COAEPXUT N NpeacTaBneHHas
OTCYTCTBYIOLLASA YacTh YepTexa HoBble NpusHaku®. Ko BpeMeHn nposeaeHns BTOPOii ceccum
MocTosiHHOrO koMmuTeTa No nateHTHoMy npasy ([KIM) 3Ty npegnoxeHnsa nony4nnu opmy
npoektos ctaten 4(5)(c) u (d) PLT (cm. Huxke) un npoekTa npasuna 2(3) MHcTpykumm K PLT,
KOTOpble perynupoBany UCKITIOYeHNA U3 NpuHUUNa, NpegycMoTPEeHHOro NPOEKTOM CTaTbu
4(5)(b), kKoTopbIn TpeboBan nameHeHust gatbl nogayn. lNpoekTbl ctaten 4(5)(c) n (d) nmenn
cnenyoLyo opMynupoBKy:

PLT/CE/II/5, nynkT 154, PLT/CE/NN/6, nyHkT 58 n PLT/CE/IV/2, ctatbs 4(3)(b).

Cwm., Hanpumep, PLT/CE/INI/6, nyHkT 58 ,PLT/CE/IV/4, nyHkT 69 1 SCP/1/7, nyHkT 126.
PLT/CE//6, nyHKT 58.

PLT/CE/IV/4, nyHKT 69.
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INpoekTbl ctaten 4(5)(c) u (d)

«(c) HecmoTpsa Ha nonoxeHus nognyHkTa (b) n ¢ yuetomM nonoxeHun nognyHkra (d),
[oroBapuBatoLLasica CTOpoOHa [MOXeT][AosmkHa] npegycMaTpuBaTh, YTO B TEX cny4yasx,
Koraa BeJOMCTBO onpedensieT, B CPOK, YCTaHOBMNEHHbIN [JoroBapuBatoLenca CTOPOHOM,
€Crnn TakoBOW NPeayCMOTPEH, YTO BCe OTCYTCTBYIOLLME YACTN ONMUCaHUSA 1 BCe
OTCYTCTBYIOLUME YEPTEXKN, NOAAHHbIE B COOTBETCTBUN C NONoXeHnsmu nognyHkta (b), He
coAepXaT HOBbIX NPU3HAKOB, 4ATON Nodayn cunTaeTcsa gaTa, B KoTopyto byayT
BbINOMHEHbI Bce TpeboBaHWs, ynomMuHaemble B nyHkTax (1) u (2)°.

(d) Ecnu oTcyTcTBylOLAA YacTb ONMCaAHNA UMW OTCYTCTBYIOLLUIN YepTex nogaeTcs Ha
OocHoBaHuu noanyHkTa (b) ang ycrpaHeHnsa nx HeHamepeHHOro NPonycka B 3asBke,
cofepxalen nputasaHve Ha NpuopuTeT NpeLecTByoWwen 3asBkn, BeOMCTBO, MO
npocbbe 3aaBuUTENS N C y4eTOM TpebOoBaHUKM, NpegyCMOTPEHHbLIX NHCTPYKUMER, cunTaeT,
4YTO cofepXXaHne Takom npeaLllecTBYOLEen 3ad9BKU BXOOMIMO B COCTaB 3asBKU,
coAepxalen nputasaHve Ha NpuopuTeT, NpU peLLeHnn, ansa uenen nognyHkra (c),
BOMpOCa O TOM, COAEPKMUT N Takas YacTb ONMUCAHNS NN TaKoW YEPTEX HOBbIE
NPU3HaKN.»

18. T[poekT cTtatbu 4(5)(c) 6bIN cocTaBneH Takum obpasom, YToOObI 4Ns Lenen onpegeneHms
Aatbl nogavv BeJOMCTBO He 0653aHO0 BbINo NPOBEPATL U yCTaHaBNMBaTb HanmM4mMe HOBbIX
NPU3HaKoB B NOAAHHOWN 3asBMTENEeM OTCYTCTBOBABLLEN YacTu ONUCaHWUSA UM OTCYTCTBOBaBLLEM
yepTexe. B xoae neperoBopoB HeEKOTOpbIE Aenerauny 3assunn, 4To 6es nposeneHUs
3KCNepTun3bl NO CyLLEeCTBY BeAOMCTBa He OyayT MMeTb BO3MOXHOCTU caenaTb BbIBOA O
NPUCYTCTBMM HOBbIX NMpu3HakoB. Kpome Toro, HekoTopble Aenerauum oTMeTUnu, Y4To gaxe e
BEOMCTBA, KOTOPble NPOBOAAT IKCNEPTU3Y NO CyLLEeCTBY, OObIYHO AenatoT Takow BbIBOA
TOSbKO NO3JHEE U TOSbKO Nocre YCTaHOBNEHNs AaTbl Nogayn — obbl4HO Ha aTane NpoBedeHUs
aKkcnepTusbl no cywectsy. CoOOTBETCTBEHHO, MpaKTUyecKasi NONe3HOCTb NOMOXEeHNs O «aaTe
nogadn» Kak oben mepe NnpegoCcTOPOXKHOCTU, HEOBXOAUMOW ANs BKIOYEHUS B 3asBKY
OTCYTCTBYHIOLLEN YacTu UM OTCYTCTBYHIOLLErO YepTexa, He CoAepallmnx HOBbIX NPU3HAaKOB,
Oblna nocraeneHa Nof COMHeHWe 1 TekCT npoekta ctatbn 4(5)(c) 6bin n3bAT M3 npoekta PLT.

19. Y10 Kkacaetcsa npoekTa ctatbk 4(5)(d), AononHuTenbHble TpeboBaHWs, NPeaAyCMOTPEHHbIE
aTOoM cTaTben, bbinu 3adumkcmpoBaHbl B npoekTe npasuna 2(3) HcTpykumm K PLT, cornacHo
koTopomy [loroBapuvsatoLuasics ctopoHa PLT Bnpase noTpeboBaTh NpegbsaBrieHns Konum nnm
3aBEpPEHHON KONUK NpeaLwecTByOLLEN 3a8BKU U ee nepeBoaa, ¢ TeM, YTobbl BE4OMCTBO MOTf0
NnpoBepuTb, COAEPXarnucb NN OTCYTCTBOBAaBLUASA YacTb UM OTCYTCTBOBABLUUA YePTEX B
npegLlecTByloLLen 3asBke. B KOMMEHTapuaX NOSICHANOCh, YTO AaHHbIN NPOeKT ctaTtbu 4(5)(d)
NPUMEHSIETCS, B YAaCTHOCTHU, B Cry4asix HenpeaHaMepeHHOro nponycka 04gHOro nicta B
OnucaHnn NN YepTexe B 3asiBKe, NoAaHHOM B OymMaxkHoW bopmMe, Ui 4acTu onucaHus,
NOAaHHOrO B 3MEKTPOHHOM «BeccTpaHnyHoM» dopmate’. OfHUM COBOM, NPOEKT CTaTby
4(5)(d) oTpaxan noaxoA, CornacHo KOTOPOMY, eCrv BbISICHAETCS, YTO OTCYTCTBOBaBLUAsA 4YacTb
OMNUCaHUS UMM OTCYTCTBOBABLUNI YepTeX MMENUCH B NPeALLECTBYIOLLEN 3a8BKe, NpuopuTeT
KOTOPOW MCNpaLlumnBarcs, TO CYNTAETCS, YTO 3asdBUTENb pacnonaran CoaepXXaHuem,
OTCYTCTBOBaBLUMM B NepBOHavanbHON 3asiBKe, He No3aHee BpeMeHu nogaydv
npegLecTBOBaBLUEN 3asBKU. Takum o6pa3om, BKIOYEHME TaKoro OTCYyTCTBOBaBLLErO
cofepxaHus B 3asiBKy 6e3 nsmeHeHus gatbl nogavn He o3Havano 6bl He060CHOBaAHHOMO
pacLmpeHus obbema oxpaHbi.

20. XoTsi rocygapcTBa-yneHbl B LENOM NoaaepKanu 3ToT NoaXoA4, OHU BblpaXanu pasnuyHbie
MHEHMS Mo NoBoAy XapakTepa npoekTa ctaTbh 4(5)(d) u npoueayp, NPeayCMOTPEHHbIX AN
MCNonb30BaHUsi B MOSIHOM 06bEMe NpaBa Ha COXpaHeHWe nepBoHaYanbHOM AaThl Nogayun B Tex

SCP/2/3, ctaTtba 4(5)(c).
SCP/2/3, ctaTtba 4(5)(d).
SCP/2/4, nosicHUTENbHbIV KOMMeHTapun 4.23.
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cnyyasix, korga coaep)kaHue oTCyTCTBOBaBLUEN YacTW UM OTCYTCTBOBABLLENO YepTexa
MMenochk B NpeaLecTBYOLLEN 3asiBKe, NPUOPUTET KOTOPOW MCrpaLlLnBarscs.

21. HekoTopble Aeneraumm HacTamBanu, 4To NpoekT ctatbn 4(5)(d) gormxkeH
npegycMaTpuBaTh CreumanbHOe NCKIMIoYeHNe, OTHOCALLIEECS K Crlyyato, Koraa OTCyTCTBYOLWas
4YacTb ONUCaHWUSA UMK OTCYTCTBYIOLUIN YepTex Bbinu npeacTaBneHbl HAa O4YeHb paHHen ctagun
NnaTeHTHOro Aenonpou3BoACcTBa B LiensxX yCTaHOBNEHUsA AaTtbl nogayun. MpumeHeHue aTon
npouenypbl 4OMKHbI BbITb OCHOBaAHO Ha 3anpoce 3asBUTENS, KOTOPbIN Takke JOIMKEH yKasaTb
TOYHOE MECTO B NpeALlecTBYoLLEeN 3aaBKe, rae HaxoanTCcsa OTCYTCTBYIOLLAsA YacTb ONMcaHus
NN OTCYTCTBYIOLLNI YepTeX, C TeM, YTOBbl BEJOMCTBO MOTSI0 NIerko 03HAKOMUTLCS C TakoW
OTCYTCTBYIOLLEN YaCTbiO UMW YepTexoM No npealiectsyoweil sasske’. [pyrve aeneraumm,
O[HaKo, cyuTanu, 4YTo OT 3aABuTENen He cneagyeT TpeboBaTb NoAAYN KaKOro-To crneLmansHoro
xopaTancTea ANns BKMYeHUs nobon oTcyTCTByoLWen YacTn 6e3 nameHeHns gatbl Nogadu.
OHu cunTanu, 4to npouedypa morna 6bl coBepLuaTbCs aBTOMATUYECKU, MYyTEM BKITHOYEHNUS
OTCbIMKN K COAEPXaHMWIOo NpeLecTBYOLWEeN 3a8BK/ B 3asBKY B TOM BUAE, B KAKOM OHa Gbina
nofaHa, Unm NpocTaBrieHNsi COOTBETCTBYIOLLEN OTMETKN B KOHTPOSbHOM KrneTke Ha bnaHke
3anpoca’.

22. B xopge neperoBopoB Takke npenaranocb copmynupoBaTtb NPoekT ctaTen 4(5)(d)
Taknum obpasom, 4Tobbl OH perynmpoBan «4onyCTMMOCTb BCEX U3MEHEHWUI, UMEIOLLUXCS B
3a8BKe», a He TOMbKO BKMNOYEHNe NHopmauumn nytemMm OTCbINKN AN Lienen yCTaHOBIEHUS
aatbl nogaun’®. AnanornuHbiM 06pasom, 6bINo BHECEHO ApYyroe NpeanoXeHne, CMbICH
KOTOPOro cocTosiNn B TOM, 4TOBbl No Npocbbe 3asBUTeNs cogepxaHue npeallecTsyoLlemn
3as8BKU CYMTANoCh Obl BKIIOYEHHbLIM B 3a8BKY, CoAepXXaLlyto NpuTa3aHue Ha NpuopuTeT Takomn
npegLwecTsyloLlen 3asaski. [pyrumu cnosamu, cogepxkaHue, UMeBLLeecs B npeaLllecTsyoLen
3asaBke, Morno 6bl ObITb BKMIOYEHO B NocreayoLLyto 3asBKy, 6yab TO B CBSA3W C YCTaHOBIEHNEM
AaTbl nogayn, nnbo Ha 6onee No3gHen cTagum NaTeHTHOro 4enonpon3BoacTBa, NyTeEM
BHECEHMS UBMEHEHMSA UMW UCNPaBRNEHNs. JTU NPEaSIOKEeHNs, 0gHako, He Obinn npuHaTel MK,
Tak kak 60NbWKNHCTBO YneHoB KomuTteTa npegnoyno orpaHnymTb 06nacTb NpUMMEHeHUs
npoekTa ctatbu 4(5)(d) Bonpocamu yctaHOBMNeHUs gaTbl nogadw.

23. [MockonbKy Aeneraumm He CMOTTN 4OrOBOPUTLCSA O TUMOBOM NOPSIAKE BKIOYEHUS
OTCYTCTBYHOLLEN YACTW UNN OTCYTCTBYIOLLIETO YepTexa 6e3 nameHeHust fatbl Nogaydun, Ha
AnnroMaTnyYeckon KoHpepeHUMn No NpuHATMIO [loroBopa 0 NnaTeHTHOM npaBe Obin NPUHAT
KOMMPOMMCCHbIN TEKCT, Halledwmni oTpaxeHne B ctatbe 5(6) PLT(b), npnyem B npaeuno 2(4)
MHcTpyKumm K PLT Gbin BKNOYEH NEpeYeHb AONYCTUMbIX TPEBGOBaHMIA, KOTOPbLIE MOXET, HO He
o6sa3aHa, npumeHaTb [JoroBapuBatoLlasica cTopoHa (Hanpumep, [lorosapvBaroLascsi CTopoHa
MOXeT, HO He 06s13aHa, NnoTpeboBaTh HaNU4YMA B 3asiBKE YKka3aHWs O BKITOYEHMM B Hee
conepXaHusl NpeaLecTBYHOLLEN 3asiBKM NyTEM OTCbISIKK).

CoBMECTMMOCTb NpeanoxeHnst ¢ Hopmamu PLT B ciiydae ero npuMeHeHUs K HauMoHanbHbIM 1
pernoHanbHbIM 3aaBKam

24. YT0Gbl OTBETUTHL HA NOCTABIIEHHLIN B NyHKTE 13 Bhille BOMNPOC O TOM, BO3MOXHO nn byaeT
Ans rocygapctea — uneHa PCT, asnatoweroca Takke [lorosapusatowiencs ctopoHom PLT,
corrnacoBaTb CBO€ HauMOHanbHOE UM permoHansHoe 3akoHoAaTenbCTBO C nNpeanaraembsim
noaxogom PCT, He HapyLwwasa nonoxeHun PLT, NpPUMEHNTENBbHO K HAaUMOHaNbHbIM UNn
pervoHarnbHbIM 3asiBKaM, nogaBaeMblM B TAKOM rocyAapCTBe U Afis Takoro rocyaapcTsa,
npegcraBnseTcsd HeobXoAMMbIM PacCMOTPETb NO OTAENBHOCTH, C YH4ETOM U3NOXEHHOW Bbille
3aKkoHogdaTtenbHon nctopun ctatbmn 5(6) PLT, kaxabln n3 ByX NpoLeccoB, N3NOXEHHbIX B
NyHKTe 2, Bblle, @ UMeHHO: (i) BKIOYeHMe nyTeM OTCbINKKM 6e3 yTpaTbl AaThl nogayun nboro
«NPaBUbHOrO» aNIieMeHTa UM YacTu, CoOAEepP)KaBLUMXCSA B NPUOPUTETHON 3asiBke; u (i)

SCP/2/13, nyHkTbl 41 1 46.
o SCP/2/13, nyHkT 41.
PLT/CE/VI5, nyHkT 79 n SCP/1/7, nyHkT 131.
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WCKITIOYEHME 13 3asiBKM Noboro COoOoTBETCTBYHOLEero «OLLUMBOYHO NOgaHHOro» 3NeMeHTa Unn
4acTu.

«[lpasurbHbie» arieMeHmsb! unnu yacmu
25. CornacHo ctatbe 2(1) PLT, [loroBapusatowiasica ctopoHa PLT:

« ... UMeeT NpaBo npegycMaTpuBaTb TPEOGOBaHNSA, KOTOPLIE C TOYKU 3PEHUS 3asiBUTENEN
1 BnagenbLeB SBNaoTcA 6onee 6naronpusiTHeIMK, YeM TpeboBaHus, YNOMSIHYThbIE B
HacTosiwem [Jorosope v NHCTPYKUMK, 3a UCKIHOYEHNEM cTaTbh 5.»

26. Kak nosicHseTca B koMMeHTapusx K ctatbe 2(1) PLT,

«[JaHHbIN NYHKT OMKCMpPYET onpeaeneHHbIM 06pasomM TOT MNPUHLMI, KOTOPbIN
pacrnpocTpaHsieTcsa Ha Bce nonoxeHus [Joroeopa, kpome ctatbk 5 PLT. OH npusHaerT,
yTo [JOoroBop He BBOAUT €ANHOro Nopsiaika, AencTByoLwero Ans scex JJorosapmaroLmxcs
CTOpoH PLT, HO gaeT 3asBuTensm un BnagenblamMm yBEPEHHOCTb B TOM, YTO, Hanpumep,
3asBKa, COOTBETCTBYOLLAA MakcMmanbHbiM TpeboBaHusiM, Jonyckaembim [JoroBopom u
WHcTpykumen, 6yget cooTBeTCTBOBAThL (hopManbHbIM TpeboBaHUSM, NPUMEHAEMbIM
no6on [JoroeapusatoLlenca ctopoHon PLT. AHanornyHoe nonoxeHne coaepxmtca B
ctatbe 27(4) PCT.»

27. [Opyrmmun cnoBamu, PLT npegycmaTpuBaeT MakcumMmarnbHble dopMarnbHblie TpeboBaHus,
KoTopble ntobasa [JoroBapmBatoLasica cTopoHa PLT MOXET NPUMEHSTb B OTHOLLEHWM
HauMOHarnbHbIX U perMoHasbHbIX 3aaBOK. Hukakast [loroBapuBatowasncsa ctopoHa PLT He
BrnpaBe TpeboBaTb BbINOSIHEHWS B OTHOLLUEHMWN TaKMX 3asBOK HUKaKoro qoopmasibHOro
TpeboBaHMs, NTOMUMO TpeboBaHWIA, 4ONYCTUMbIX COrflacHO nonoxeHnam PLT, 3a ncknoyeHnem
ntoboro TpeboBaHMs, KOTOPOE, C TOYKN 3pPEHUS 3asaBUTENEN UNK BnagensLes, aBnseTca bonee
OnaronpusiTHbIM, YeM TpeboBaHua PLT. OTo nocnegHee UCKOYeHUe, OAHaKO, He
NPUMEHSIETCA HWN K KAKOMY TpeboBaHMIO B OTHOLLEHWM AaTbl NoAayun, NpeaycMoTPEHHOMY
ctatben 5 PLT; 4TO kacaeTcsa TpeboBaHU B OTHOLLEHUW AaTbl NOAA4K, HAKAKoe
HoroeapwuBatowleecs rocygapctso PLT He BnpaBe npeaycMaTpuBaTth HUKakoe TpeboBaHue,
OTNMYHOE OT TpeboBaHU B OTHOLLEHUW AaTbl Nogayun, NpeaycMOTpeHHbIX ctatben 5 PLT, gaxe
ecnu Takoe TpeboBaHue 6bino 6bl, N0 MHEHUIO 3aABUTENEN U BnaaenbLes, 6onee
GnaronpusiTHbIM, YeM TpeboBaHMA B OTHOLLIEHUN AaTbl NOga4n, yCTaHOBMNEHHbIe PLT.

28. [lpnmeHeHne gaHHOro NpuHUMna K OCHOBHbIM anieMeHTaM npegnaraemoro nogxoga PCT,
KacatoLerocs BKITOYEHMS OTCYTCTBYHOLUNX («NPaBUIbHbIX») 9N1EMEHTOB UNKN YacTen, naeT
cnenyoLLyo KapTuHy.

«[pasurnbHas» Yacmb onucaHusi unu «npasusibHbIt» 4epmex

29. Bo-nepBblIX, NPeACTaBMAETCA, YTO OTBET Ha BOMPOC O TOM, MOXET N NpeanoxeHue, B
TOW Mepe, B KaKOW OHO AOMYCKaEeT BKIOYEHME «NpaBUSTbHOM» YacTu ONUCaHus u
«MNPaBUNBbHOIO» YepTexa, NPUMMeHATbCS, 6e3 HapyweHusa HopMm PLT, K HaunoHarnbHbIM K
pernoHanbHbIM 3asiBkaM, nogaHHbIM B [loroBapuBatoLencsa ctopoHe PLT nnu ana takom
CTOPOHbI, ByaeT 3aBnceTb OT OTBETa Ha BOMPOC O TOM, MOXET I «NpaBuUbHas» 4actb
ONUCaHUA NN «NPaBUIbHbIA» YepPTEX, KOTOpble «MPeanosIoKUTENBHO OTCYTCTBYHOT» B 3asiBKE
B TOM BUAe, Kak OHa nofaHa, BO BCe Cry4YasX CYNTaTbCA «OTCYTCTBYIOLLEN» YaCTbO UK
«OTCYTCTBYHOLLUM YEePTEXOM» B CcMbicie cTaTbh 5(6) PLT. lNMpeactaensercs, YTo 37O, B CBOIO
ovepenb, 3aBUCUT OT TOrO:

(@) [omKkHa NU YacTb ONMCAHUS UKW YepTeX, AN TOro, YToObl OHM CYMTaNUCh
«OTCYTCTBYIOLLMMW» B 3asiBKe, B TOM BUAE, KaK OHA nodaHa, «00bEKTUBHO»
OTCYTCTBOBATb B 3asiBKa B TOM BUAeE, Kak OHa NofaHa, B TOM CMbICe, YTO BEAOMCTBO
nogayu, nNpu oLeHKe 3asBKM B TOM BUAE, Kak OHa nogaHa (He3aBMCUMO OT TOro,
BbIMOMHSETCS N, HANpUMep, Takasa OLeHKa BeOMCTBOM Npu NepBOHAYanbHON OLEHKE
3as1BKM Ha cooTBeTCTBME TpeboBaHMSIM B OTHOLLEHUW AaThbl NO4AYN UK No3gHee, nocne
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TOro, KaK 3asiBUTenb 06paTun BHMMaHne BeAOMCTBA Ha TO, YTO, YTO, MO YTBEPXKOEHUIO
3aaBUTENS, ABMSETCA «OTCYTCTBMEM» YAaCTU UNKN YepTexa) AOIMKHO UMETb BO3MOXHOCTb
«OBOBEKTUBHO» YCTAHOBUTL PAKT «MNPEeAnOoNOXUTENBHOro OTCYTCTBUSA» YacTu ONUCaHUS
UNu YyepTexa B 3adBKe; NpUMepamMn MOryT CNnyXntb cnegyowine cutyaumm: (i) B
ONMcCaHNN yNnoMMHAETCH KOHKPETHBIN KOMMMEKT YepTexen («4epTexu ¢ 1 no 11»), ogHako
«yepTex 11» He npefacrtasneH; (i) B nepBoHavanbHO NpeaCcTaBleHHOM YepTexe He
yaaeTcst 0OHapy>XMTb CBOMCTBA YepTexa, ynOMUHAEMOro B ONMcaHuu, u, Takum obpasom,
cpasy O4eBUHO, YTO YepTexX, NepBoHaYvanbHO NpeacTaBrneHHbI B KaYeCcTBe «yepTexa
1», He aBnseTcsa «Puc. 1», ynommHaembiM B onucaHum; (iii) yeptexu («Puc. 1, 2 1 3»)
YyNOMMHAIOTCA B ONUCaHUK, HO dhakTUYecKkn npeactasneHsbl apyrme Yyeptexm («Puc. la n
1b»)); vnn

(b) mocTaToyHO NW Ans TOro, YTo6bl YAaCTb OMMCAHMA NN YEPTEX CYUTANMUCH
«OTCYTCTBYIOLLMMW» B 3asBKE B TOM BuAe, Kak oHa nogaHa, 4tobbl Takasi 4acTb Unu
YyepTeX, C TOYKM 3pEeHNs 3asBUTENS, «OTCYTCTBOBaNU» B 3asiBKE B TOM CMbICE, YTO
3aaBuTENb OblN HAMEPEH BKITHUNTL «NPaBUNbHYK» YacTb ONUCAHUSA UMK «NPaBUIbHbIA»
YyepTex B 3asiBKy B TOM BUAE, Kak OHa nofaHa, Ho no olwmbke B 3asBKy Oblna BKOYeHa
«HenpaBunbHas» 4acTb NN YepTex, NpuyemM Be4OMCTBO, B KOTOPOE nofaHa 3asiBka, He
nmeeT BO3MOXHOCTU OO BbEKTUBHO NPOBEPUTL, YTO, KaK YTBEPXKAAET 3asBUTESb, B 3asBKe,
B TOM BUAE, Kak OHa nofaHa, 4eNCTBUTENbHO OTCYTCTBYET Kakoe-TO coaepkaHue;
npumMepamMmmn MoryT CNyXuntb cnegyowme cutyaumn: (i) nogaHo onvcaHme Ha 15
CTpaHuuax, HoO NocneaHve ABe CTpaHuLbl CoOAepXXaT He TOT BapuaHT ONMcaHusi, KOTOPbIN
3a8BUTENb MMEN HamMepeHne NpeacTaBuTb B 4aTty nogayu; (i) YepTexu npeacraBneHbl, U
onucaHne CoOepPXUT CCbINKy Ha HUX («Puc. 1, 2 n 3»), ogHako Puc. 3 He aBnsaeTcs Tomn
UNICTPaunen, KOTOPYIO 3asiBUTENb MMEN HaMepeHne NpeacTaBuTb.

K coxxanenuto, npeacraBndeTca, 4To 4YeTKOoro nh ACHOro oTteeTa Ha 3TOT BOMpPOC He

CyLLecTBYeT.

(@) C ogHom CTOPOHbLI, NPeaCTaBnsIETCs, YTO NOAX0A, OTPAXKEHHbIN B MPOEKTax cTaTemn
4(5)(c) n 4(5)(d) PLT (cm. nyHKT 19, BbiLe), HAa OCHOBE KOTOPbIX NO34HEE CroXunach
pepakumsa ctaten 5(6) PLT, B TOM BMAae, B kKakom OHa bBbina npuHsaTa, otaaeT
NpeanoYTeEHMEe UHTEpNpeTaumm, COrnacHo KOTOPOK, ANs TOro, YTobbl YacTb cyMTanach
«OTCYTCTBYIOLLEN» B CMbICNE NOSIOXeHM ctatbn 5 PLT, goctatoyHo, 4Tobbl Takas 4acTb
NN YepTex, «OTCYTCTBOBANN» C TOYKN 3pEHMUS 3asiBUTENSA B 3asBKE B TOM CMbICI1e, YTO
€ero HamepeHveM ObINo BKMYUTD «NPABUITbHYI0» YAacTb ONMMCaHUSA U «MPaBUbHbIN
yepTex (cnegyeT obpaTuTb BHUMaAHWE Ha pegakuuio npoekta ctaton 4(5)(d): «ecnu Ha
ocHoBaHuu nognyHkTta (b) nogaeTcsa OTCyTCTBYOLWAA YacTb ONMCaHMSA UK
OTCYTCTBYIOLLUIN YepTeX, NPOnyLeHHbIe B 3asiBKE, COAEPXKaLLEeN NpuTa3aHue Ha
NPYOPUTET NPELUECTBYOLEN 3asBKN...»). AKLEHT B 3TUX MNOMOXEHUSAX AenaeTcs He Ha
«0OBbEKTUBHOWN» BO3MOXHOCTU 41151 BEAOMCTBA, B KOTOpoe Oblna nogaHa 3asiBka,
yCTaHOBUTb B MOMEHT e€e nogayn oakT OTCYTCTBMSA B 3asiBKE YaCTW ONUCAHUS Unn
yepTexa. AKUEHT aenaetcs Ha Tom, Ao6aBuT nu Nobasa YacTb UnNn YepTex,
«OTCYTCTBME» KOTOPbIX ObINO HENpeaAHaMepPEHHO AO0NYLLEHO, NPU UX MNOCNEeAYoLLEM
BKITIOMEHMM B 3asiBKY, B TOM BUAe, B KaKOM OHa Obina nogaHa, kakme-nnbo HoBble
NPU3HaKW, C y4EeTOM COAEePXaHUs NpeaLllecTBYIOLWEN 3adBKN, MPUOPUTET KOTOPON
ncnpawmsancs B 6onee nosaHen 3aaske. Ecnu BoiscHAETCA, 4TO OTCYTCTBYIOLLAA YacTb
npucyTCTBOBara B Takol NpeLlecTByoLLEN 3as8BKe, TO HA MOMEHT nogayu
NpeALLecTBYOLLEN 3asBKU 3assBUTENb «pacnonaran» TeM coaep)XaHneM, «0TCYyTCTBME»
KOTOpOro 6bino HenpeaHaMepeHHO AO0MNYLLIEHO BO BTOPOW 3asiBKE; COOTBETCTBEHHO,
BKITHOYEHME TAKOro «OTCYTCTBYIOLLErO» COAepKaHUsi B COCTaB BTOPOW 3asiBkM 6e3
n3MeHeHusa gaTbl nogadv He 4o6aBNAET HUKAKMX HOBbIX MPU3HAKOB U, Taknm obpasom, He
npuBOAUT K HEOBOCHOBAHHOMY pacLUMPEHN0 obbema oXpaHbl.

(b) C gpyrom CTOpOHEI, cnegyeT OTMETUTb, YTO POPMYNNPOBKM Kak cTaTbh 14(2) PCT,
Tak u ctatbk 5(5) PLT (cdhopmynupoBaHHow no obpasuy craten 14(2) PCT) TpebytoT
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Hanuyunss o6 bEeKTUBHOIO 3NemMeHTa (a UMeHHO, B criyyae ctaTbmn 14(2) PCT —
yCTaHOBIIEHWNs1 BEJOMCTBOM TOro hakTta, YTo «MexAyHapoaHas 3asBKa COAEPXUT CCbISKy
Ha YepTexu, KoTopble B AENCTBUTENBHOCTU HE BKIIOYEHbI B 3Ty 3aABKy», a B Cly4ae
ctatbn 5(5) PLT — ycTaHOBneHnss BeJOMCTBOM TOro dpakta, YTo «B 3asiBKe
NPeAnorIOXMUTENbHO OTCYTCTBYET YaCTb ONUCAHWUS UK 3asiBKa COOEPXUT CCbINKY Ha
YepTeX, KOTOPbIN NPEeANOSIOKMUTENBHO OTCYTCTBYET B 3asBKE»), YTO MOT0 6bl CRYXUTb
aprymeHTOM B NOAAEPXKY TOM UHTEpnpeTauum, CorfnacHo KOTopow B LierioM Heobxoamma
06beKTMBHAsA oLeHKa BEAOMCTBOM BOMNpOca O TOM, AeNCTBUTENBbHO MU B 3asiBKe
OTCYTCTBYET 4YacTb onucaHus unu Yyeptex. CnegyeTt, ogHaKo, UMeTb B BUAY, YTO obe
cTaTbu NpegycMaTpmBatoT TONbKO 06A3aHHOCTbL Be4OMCTBA YBEAOMUTL 3aaBuTens 0b
YyCTaHOBIIEHUN (pakTa NPeAnofioKUTENBHOINO OTCYTCTBUS YACTU OMUCaHUA NN YepTexa.
Ycnosuem HanpaseHnsa Takoro yBeJOMeHus ABnseTcsa To, YTO Be4OMCTBO
OEeNCTBUTENbHO yCcTaHaBnmMBaeT dhakT NpeanooXnTenbHOro OTCYTCTBUS Kakoro-To
cofepxaHus (ecnu Be4OMCTBO He yCTaHaBMNMBaeT Takoro dakTa, 3asaBuTens He 0 YeM
yBegoMnsTh). C y4eToM BCero BbILLEU3ITOXKEHHOIO MHTeprnpeTauus kak ctaten 5(5) PLT,
Tak u ctatbun 14(2) PCT kak 3agatoLmx «obLwmmn ctaHaapT» Npyu yCTaHOBIEHMUM TOrO, YTO
ABNSETCHA OTCYTCTBYIOLLUM 3NIEMEHTOM UMW YacTblo, N YTBEPXAEHNE O TOM, YTO BOOOLLE,
4YTOObI KaKas-ToO YacTb cyUTanachb «OTCYTCTBYIOLLEN» B 3asBKE HA MOMEHT ee nogauyu,
BE4OMCTBO AOIPKHO MMETb BO3MOXXHOCTb OO bEKTUBHO OLIEHUTb U YCTAHOBUTL (DaKT
AENCTBUTENBHOIO OTCYTCTBUSA B 3asiBKe, B TOM BUE, Kak OHa nogaHa, kKakoro-to
coAepXaHus, NpeacTaBnsAnTCA CMOPHBLIMAN.

«lMpasunbHbIt» yernbit anemeHm 3asieku (onucaHue u ¢popmya usobpemeHus)

31. Bo-BTOpbLIX, NpeacTaBnseTcs, YTO K BONPOCY O TOM, MOXET NN NPeasioXXeHne, B TON Mepe,
B KaKOW OHO J0MNycKaeT BKMNOYEHNE LeNoro «npaBuibHOro» afieMeHTa 3asBku (onmMcaHus un
dopmyrnbl n3obpeTeHns) NpUMeHsTLCA, 6€3 HapyLeHnsa nonoxeHun PLT, K HAUMOHanNbHbIM 1
pervoHanbHbIM 3asiBkaMm, nogaBaembiM B [loroBapuBatoLencsa ctopoHe PLT unn onst Takom
CTOPOHbI, NPUMEHNMBI TE K€ COOBpaXKeHUs1, KOTOpble N3MNOoXeHbI B NyHKTax 29 n 30, Bbille.
OpaHako OTBET Ha 3TOT BOMPOC AOMNOSTHUTESTbHO OCIOXHAETCS TEM YTO:

(@) craTtbsa 5(6) PLT gonyckaeT TONbKO NOCNEAYoLLYO Nogady OTCYTCTBYIOLLEN YacTh
ONUCaHUA N OTCYTCTBYHOLLEro YepTexa 6e3 yTpaTbl nepBoHaYanbHOM AaTbl NO4aYN, HO He
OTCYTCTBYOLLEro («NPaBUbHOro») LLENoro afieMeHTa 3asBku (Kak 0OTMeYanoch B NyHKTe
11, Bblwe, xoTa [Jorosapusatowlasaca ctopoHa PLT gormkHa JonyckaTb 3aMeHy onncaHus
N YyepTexen NPoCToN OTCLINIKOM K paHee NogaHHon 3asBke (Tak HasblBaeMyto «nogavy
nyTemM OTCbISIKN», MPeayCMOTPEHHY0 cTaTtben 5(7) PLT), aTa HOpMa He npegHasHayeHa
Ons cutyauun, Korga B 3adBKe OTCYTCTBYET Lenbld 3N1EMEHT);

(b) ecnu 3asBUTENb BNpaBe UCKIIOYUTb KAKON-TO «HEMNPAaBUITbHO» NOAAHHBIN 3N1EMEHT
TOSMbKO NYTEM MOCMEAYoLEN NONpaBKK, «NPaBUNbHbIA» 3NEMEHT (Hanpumep, Lenoe
OonuncaHune 13 NpPeaLwecTBYIOLLEN 3asiBKM), BKITOYAEMbI NyTEM OTCbISIKA, aBTOMATUYECKN
CT@HOBUTCH «4aCTblO» «MOSIHOro» drfieMeHTa 3asBKu (TO eCTb ONUCaHue, coaepxalleecs
B 3asiBke, Oy4eT COCTOATb He TONbKO N3 «HEenpaBUITbHOro» ONmncaHusi, COAepXKaBLLErocs B
ee nepBoHayarnbHO NO4aHHOM BapuaHTe, HO MU U3 «NPaBUSIbHOrO» ONUCaHWS,
BKJTFOYEHHOrO MyTEM OTCbISKN);

(c) cTaTtba 5(6) PLT He pacnpocTpaHsaeTcsa Ha aneMeHT «dopmyna naobpeTteHns»
(nockonbKy cornacHo nonoxeHnam PLT npucytcteue oopMynbl M3obpeTeHmns He
ABNSAETCS YCNOBMEM YCTAHOBMEHUSA AaTbl Nogayn).

UcknroyeHue owuboYyHO nodaHHbIX 371eMeHmos unu yacmed

32. Yro KacaeTcs BTOPOro «npotecca» (CM. B NyHKT 24, BbIlE), 8 UMEHHO, UCKMOYEHUs 13
3asBKM NMOOGOro COOTBETCTBYHOLLErO «OWMOOYHO NOAAHHOrO» dfieMeHTa Unn YyacTu, 13
npuBeAeHHOro Beille 0630pa 3akoHodaTeNbHOM NCTOPUKN cocTaBneHnsa ctaten 5(6) PLT BmaHo,
yTo cTtatbd 5(6) PLT, co3pgaHHasa no obpasuy ctaten 14(2) PCT, Gbina npegHa3HavyeHa TonbKo
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ANsi yperynupoBaHusi Bonpoca o nogaye 3asiBUTENeM OTCYTCTBYHOLLEN YacTW ONUcaHUS UINn
OTCYTCTBYHOLLIETO YepTexa «Ans UcnpaBieHnst ux npornycka B 3asiBke» B AaTy nogayn. OHa
npeaHasHavanacb TONbKO AN perynvpoBaHus Npoueaypbl YCTAaHOBIEHNUS AaTbl NOAauM npu
KOHKPETHbIX 06CTOATENbCTBAX, HO HE NpeaHa3Havanach Ans yperynmpoBaHusi, U He
perynupyet, BOMpPOChI, He MMeoLLME OTHOLLEHMS! K YCTaHOBMNEHMIO AaTbl NoAa4u, Takue Kak
BHECEHWE B 3asiBKY U3MEHEHWUIA UNW UCTIPpaBReHWIn Nocne yCTaHOBMNEHUs Aathl ee nogadn (Unu,
KOHKpETHee, UCKIMIYEHME 13 3asBKM NMI0ObIX «OLIMBOYHO» NOAaHHbLIX 3NIEMEHTOB UMK YacTewn).

33.  [Opyrmmu cnoBamu, ctatbs 5(6) PLT He perynupyeT npouenypbl BHECEHUS B 3asBKY
N3MEHEHWI NN NCNPaBNEHN, BKIOYas, HanpumMep, Takme BOMNpoChkl, Kak CPOKU, B KOTOpbIE
JonyckaeTca BHECEHNE TakuX U3SMEHEHWU UK UCMPaBreHWiA, B TOW CTEMEHU, B KAKOW Takme
OEeNCTBMA He CBSA3aHbl C YCTAHOBMEHNEM AaThbl NOauYN; B 3TOW cTeneHu [loroBapumBaroLlmecs
cTopoHbl PLT BnpaBe perynupoBaTth Takue npouenypbl B paMmkax CBOEro COOTBETCTBYHOLLEIO
NPUMEHMUMOr0 HaLUMOHANbHOIro 1 PErMoHaribHOro 3akoHo4aTeNbLCTBA.

34. CnepyeT, ogHako, UMeTb B BMAY, YTO npeanaraemoe Hosoe npasunio 20.5bis NHCTpyKLumun
kK PCT B ero HblHelLHen pegakumm dyget TpebosaTth OT nonyvaroLliero BeoMcTBa NpUHATUS
peLLEeHNA O BO3MOXXHOM UCKIIOYEHUN U3 3a8BKM NTHOObIX «OLWMBOYHO» NOAAHHbBIX 3N1EMEHTOB
WIN YacTen B KOHTEKCTE «OMpeaenieHns COOTBETCTBUSA JOKYMEHTOB, NPEaNnoIOXKNTENBHO
npeacTaBnsaloLLmMX cobon MexayHapoaHyto 3asaBky, TpeboaHuam ctatbn 11(1)» (CM. JOKYMEHT
PCT/WG/9/13, npunoxeHue |, ctp. 2 n 3). B yacTtHoCTW, nony4vatoLlee BEAOMCTBO AOIMKHO
OyaeT npuBneyb BHUMaHWe 3asBUTENS K NIOOOMY aNeMeHTY MmN YacTu 3asBKU, KOTOpbIe
«noAaHbl UM NPeanonoOX1TenbHO nogaHbl ownboyHo». Kpome Toro, oHo ByaeT
npegycMaTpuBatb, YTO nony4aroLiee Be4OMCTBO 0683aH0, No npocbbe 3asiBUTENs, UCKMOUYNTb
nobor Takon owmMBOYHO NOAAHHLIN SNEMEHT UM YacTb 4O YCTAHOBIEHUS MEXOYHAPOAHOM
AaTbl nogayun 3aseku. [Opyrumun crioBamu, npeacTtaBnseTcs, YTo Hosoe npasuno 20.5bis
WHctpykuum k PCT, B ero TekyLlen pegakumm, bygeT kacatbCs BOMPOCOB, CBSA3AHHbLIX C
yCTaHOBIIEHNEM AaTbl MOA4a4YN — He B NOCMEAHIO o4Yepeab NOTOMY, YTO UCKITHOYEHME U3 3asBKU,
no npocbbe 3aaBuTENs, NOG0ro oLWNMHGOYHO NOAAHHOIO 3MIEMEHTA UMW YacTu, BNUSET Ha
coepkaHue 3asiBKW, ANd KOTOPOM yCTaHaBNUBaeTCsa JaTa nofadu, U, COOTBETCTBEHHO, Ha
packpbIiTE MHGOPMALMN B TAKOW 3asiBKe.

35. B cBSA3K C 9TMM BO3HMKaeT BONPOC O TOM, ByaeT Nu BO3MOXHbIM 4115 rocyaapcTsa —
uyneHa PCT, ogHoBpeMeHHO siBnsatoLLerocs [jorosapusatoLLenca ctopoHon PLT, npusecTu
CBOE HauMOHasbHOEe UIu pernoHanbHOe 3aKOHOAAaTeNbCTBO B COOTBETCTBUE C NpeanaraeMbiM
nogxogom PCT, nanoxeHHbiM B npeanaraemom npasune 20.5bis NHcTpykunn k PCT, yunTbiBas,
yTOo cornacHo ctatbe 2(1) PLT (kak nosicHAeTCs B NyHKTE 27 BbILWE), HU OQHO
[orosapwuBatoLleecs rocygapcteso PLT He moxeT npegycmaTpuBaTh kakoe-nnbo TpebosaHune B
OTHOLLEHUN AaTbl Nogayun, oTNUYHoe oT TpeboBaHWI B OTHOLIEHWM AaTbl NO4auN,
npeaycMOTPEHHbIX NonoxeHnammn ctatbh 5 PLT, gaxke ecnu 6bl C TOUKM 3peHMs 3asBUTENEN K
BflagenbLeB Takoe TpeboBaHmne 6bino GrnaronpuaTHee, Yem TpeboBaHUA B OTHOLLEHUN AaTbl
nogaun, npegycmoTpeHHble PLT. lNpeacraBndeTtcd, YTO OTBET Ha 9TOT BOMNPOC 3aBUCUT OT
NHTEepnpeTaumm cnoea «TpeboBaHunsa», courypupyroulero B ctatee 2(1) PLT.

36. C ogHou CTOPOHbI, TEPMUH TpeboBaHMS» MOXET MOHUMATbCA Kak O3HaYaroLLmin
npeaycMOTpPeHHbIe nonoxenmamu PLT TpebGoBaHMsA B OTHOLIEHMUN AaTbl NO4a4u, KOTOpble
OOJKHbI cobntogaTbes 3aaBuTenamMu unu Bnagensuamu. lNpeacraBnseTcs, YTO B NOMb3y 3TOrO
MHEHMS MOXHO MPUBECTU TOT haKT, UTO pedakumna ctatbn 2(1) PLT oTpaxaeTt nosmunm
3asaBuTEnen n Bnagenoues. Kpome TOro, OHO NOATBEPXKAAETCHA TEKCTOM MOSICHUTENBHOIO
KoMmmeHTapusa 2.01 k PLT, B KOTOPOM roBOPUTCSH, YTO 3TO MNOSIOXKEHNE «[aeT 3asdaBUTENAM U
BnagenbLam yBepeHHOCTb B TOM, YTO [...] 3asBKa, COOTBETCTBYOLLAA MakCMMarnbHbIM
TpeboBaHusMm, gonyckaembiMm [JoroBopom 1 NHCTpykumen, byget COOTBETCTBOBATb
dopmanbHbiM TpeboBaHMAaM, NPUMEHSIeMbIM Ntobon [JoroBapuBaroLLIENCS CTOPOHON. ».

37. C ppyron CTOpOHbI, TepMUH «TpeboBaHusa» cornacHo ctatbe 2(1) PLT MoxeT Takke
MOXeT NOHMMAaTbCA Kak OTHOCALLUACS K yCTaHOBMNEHHbIM PLT TpeboBaHMAM B OTHOLLEHUW AaTbl
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nogaYun, KOTopbie MOryTt OencTBOBaTb HE TOMbKO B OTHOLLEHUN 3asBUTENEN U BriagernbLEB, HO U
B OTHOLWEHNN BEOOMCTB.

38. Ecnu npuHATL NnepBylo U3 3TUX MHTEpNpeTauni, To obasatensHoe TpeboBaHne 0 TOM, YTO
Be4OMCTBO 06543aHO npeanaraTb 3asBUTENIO UCKITOYUTL M3 3asBKU N060N owWnboYHO
NOAAHHbIN 3NIEMEHT UMK YacTb W, B Criyvae noflydeHus COOTBETCTBYHOLLEN MPOCbObI OT
3as8BUTENS, UCKITIOYaTb U3 3a8BKU NOOON TakoW aNeMeHT Unn YacTb (Kak 9To NpegycMOTPeHO
npeanaraeMbiM HoBbIM npasuiom 20.5bis MHcTpykumm k PCT) ByaeT BbIXoAUTb 3a pamKu
npumeHnmocTun ctatbn 2(1) PLT. OgHako npuHATbL BTOPYIO MHTEpnpeTauuto, Takoe
obsasatenbHoe TpeboBaHve K BEAOMCTBY, MPMMEHSIEMOe B CBA3WN C YCTaHOBMNEHWEM AaThbl
nogayu, Morno bl cuutaTbea 6onee 6GnaronpuATHLIM ANA 3aA9BUTENS MO CPABHEHWUIO C
nonoxexHuamu ctaten 5 PLT 1, Taknm o6pasom, npoTrBopeYaLlum nonoxeHmam ctatbn 2(1)
PLT.

Bbieo0

39. [pencrtaenseTcs, YTO NpeAcTaBneHHbIN Bbllle aHanu3a oTHocswmxesa K PLT BonpocoB
YCTaHOBIIEHUA AaThbl N0AAYN yKasblBaeT HA OTCYTCTBME YETKOro U ACHOro OTBETa Ha BOMPOC O
TOM, CMOXeET I rocygapcTteo — urneH PCT, koTopoe 0gHOBPEMEHHO ABNSAETCH
[JorosapuBatoLerica ctopoHon PLT npueecTn, He HapyLuasi nonoxeHun PLT, ceoe
HaLUMOHanbHOe UM perMoHanbHoe 3aKkoHOA4ATEeNbCTBO, KacarLweecs HauMoHarnbHbIX Ux
pernoHarnbHbIX 3asiBOK, B COOTBETCTBME C HOBbIM noaxoaom PCT, ecnv TakoBon 6yaeT NpuHAT.
MpepncraenseTca, 4To OTBET Ha 3TOT Bonpoc 6yaeT B 04eHb BONbLUON CTENEHU 3aBUCETb OT
UHTepnpeTauun PLT, B YaCTHOCTU, MPUMEHUTESIBHO K BONPOCaM O TOM,

(&) [OMKHbI NN YacTb ONUCAHUA UK YepTeX «0ObEKTUBHO» OTCYTCTBOBATL B 3asiBKe B
TOM BUAE, Kak OHa nofaHa (CM. NyHKT 29(a), Bblwe), YTOObI OHN CYUTANMUCh
«OTCYTCTBYIOLLMMU» B 3asiBKe B TOM BUAE, KaK OHa nogaHa, unu JocTtaTovyHo, Y4ToObI
Takasi YacCTb UITN YEePTEX «OTCYTCTBOBANMU» B 3asBKE C TOYKM 3PEHUS 3asABUTENS (CM.
nyHKT 29(b), BbIWE); ©

(b)  pormkeH nu TepMuH «TpeboBaHua» B cTaTbe 2(1) PLT noHMMaTbCs Kak O3HavaroLwmm
«TpeboBaHUA Kk 3aaBUTENSAM UK BNagernbuam» (CM. NYHKT 36, BbILE) UMM OH OOIKEH
NOHUMATBLCA Kak BKINIOYAOLWMIA Takke «TpeboBaHma K Be4OMCTBaM» (CM. NYHKT 37, BbILLE).

40. VYuuTbiBas, 4YTO MHTepnpeTauma PLT aBnaeTca UCKNOYUTENBLHOW NpeporatMson
HoroBapuBatoLmxcsa cTopoH PLT, npaBo pacCMOTPEHNS N peLLeHNs 3TUX BOMPOCOB OCTaeTcs B
KOHEeYHOM cueTe 3a [loroBapuBarowmmmcsa ctopoHamm PLT.

41. OTBeT No KpanHen Mepe Ha BTOPON BOMPOC MOXET TakKe 3aBUCETb OT TOYHOM
opmynmpoBku HoBoro noaxoga PCT; Hanpumep, mor 6bl 6bITb pacCCMOTPEH BONPOC O
BO3MOXHOCTU peLLEHNs NPobrieMbl UCKNIOYEHNS U3 3asiBKM NHOOOro onBoYHO NOA4aHHOro
aneMeHTa Unun 4acTun BHe rnpoueayp, KacarLmxca yCTaHOBMNEeHUS AaThl nogayu.

42. Kpome T0ro, yuntbiBas, Uto TpeboBaHus PLT B OTHOLLIEHMM AaThl NO4A4YM OTKpbIBAKOT AN
[orosapuBatoLmxcsa ctopoH PLT pasnuyHble BapMaHTbl uMnnemeHTauum PLT B pamkax
NMPUMEHMMOrO HaLUNOHaNbHOrO UM PErMoHanbHOro 3aKkoHoAAaTeNbCTBA, BENMYMHA NobbiX
pacxoxgeHun mexay TpebosaHuamm PCT B OTHOLWIEHWM AaTbl NO4A4YN, MPUMEHUMbIMUN K
MeXOyHapoAHbIM 3asiBKaM, C OOHOW CTOPOHbLI, U TpeboBaHNAMKM B OTHOLLEHMM AaThl Nogauu,
NPUMEHUMbBIMW K HALMOHANbHLIM U perMoHasribHbIM 3asiBKaM, BbITEKAIOLUMU U3 MONOXEHNI
PLT, c gpyron, 6yaeTt o4eHb CUNbHO 3aBUCETb OT BapuaHTOB umnnemeHtTaumm PLT,
BblGnpaembix [loroBapumBatownmmca rocygapctsamu PLT; Takum o6pa3om, B 3aBUCUMOCTU OT
TOro, o kakom [lorosapusatowiemcs rocygapctese PLT naet peyb, OTBET Ha BONPOC O TOM,
npusedeT Ny NpuHATHE HoBoro noaxona PCT K yBeNUYEHUIO TakUX pacxXoXaeHUn, BrosHe
MO>XET OKa3blBaTbCA pa3HbIM.
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MOCNEACTBUA NMPEANOXEHNA, ECINM OHO BYAET NMPUHATO, iNA BEJOMCTB
JOMOBAPVBAIOLWMXCA CTOPOH PLT C TOYKN 3PEHNA TPEBOBAHNM CTATbBW 6(1)
PLT

43. Kak oTmMeuvanocb B nyHKTe 5, Bbille, B X04e 06CyXOeHUs, COCTOSIBLLErOCS Ha OEBATOMN
ceccun Pabouen rpynnel, ogHa generaums npegnoxuna CekpetapuaTy AaTb AOMOMHUTENbHbIE
pa3bsACHEHWsI NO BONPOCY O NOCNeACTBUAX NPeanoXeHusa ana segomcTs [JoroBapmBaroLLmxcs
CTOpoH PLT ¢ Touku 3peHus TpeboBaHum ctatbmn 6(1) PLT.

44. B uenom PLT opraHusoBaH Takum obpasom, 4yto ctatbs 5 PLT yctaHaBnuBaeT
TpeboBaHWs B OTHOLIEHMWN AaTbl Noga4vun, B TO BpeMs Kak ctaTbs 6 PLT perynupyeT gpyrue
dopmanbHble TpeboBaHUA K 3asBKe, TO eCTb (popmarbHble TpeboBaHMs, KOTOPbIE HE NMEIOT
NocrneacTBUN C TOYKN 3pEHNS YCTaHOBNEHUSA AaTbl Nogadn, HO, TeEM HEe MeHee, AOIMKHbI
BbIMOMHATLCA B COOTBETCTBYHOLLME CPOKMU.

45. Tpwn paccMmoTpeHun Bonpoca 0 BO3MOXHbIX NOCNeAcTBUSAX npegnaraemoro noaxoaa PCT,
ecnv TakoBon 6yaeT npuHAT, Ans BegomcTs [loroBapmsatowmxcsa rocygapcts PLT,
Heobxoanmo, ONsiTb-TakW, OTAESNbHO PaCCMOTPETb Kaxabl U3 ABYX NPOLIECCOB,
PaCCMOTPEHHbIX B NYHKTE 2 Bbile, a UMEHHO, (i) BKINOYeHNe nyTem oTcCbinkn, 6e3 yTpatbl AaTbl
nogayu, nboro oTCyTCTBYOLLErO («MPaBUIIbHOMO») 31EMEHTa UIM YacTu, COAEPKaBLLUXCA B
npuoputeTHom 3asBke; U (ii) CKtoueHne 13 3asBku NOOro COOTBETCTBYHOLLENO «OLINBOYHO
NoAaHHOro» dfieMeHTa Unn 4acTu.

46. YTo KacaeTcs BKIHOYEHMSA NyTeM OTCbINKK, 6e3 yTpaTbl gaTbl nogayu, noboro
OTCYTCTBYIOLLEro («NPaBuITbHOrO») 3fieMeHTa UNn 4acTu, COAEePXKaBLLUMXCHA B NPUOPUTETHOM
3asBKe, C Y4€TOM TOro, YTO CKas3aHo B MyHKTE 44 Bbllle, a UMEHHOo, 4YTO cTatbs 6(1) PLT He
KacaeTcsi HUKaku[ TpeboBaHuin B OTHOLLEHUW AaTbl NoAayun, NpUHATUE Npegnaraemoro nogxoaa
PCT He OygeT uMeTb HUKaKMX NocreacTeuin ans segomcts [loroeapmBatowmxcs cTopoH PLT ¢
TOUKM 3peHna TpeboBaHmi ctatbn 6 PLT.

47. Y10 KacaeTCsa UCKNIOYEHNS U3 3a8BKN NOOOro «omMBOYHO NOAAHHOMO» AfieMeHTa Unm
yacTu, ctatbs 6 PLT 6yaeTt nmeTb nocneacteus ansgd seaomMcTs [loroBapmBatoLLnXcst CTOPOH
PLT Tonbko B TOM cny4ae, ecnv aTa YyacTb npegnaraemoro noaxoga PCT 6yget kacatbces
«OpPMbIl UK coaepKaHus» 3asaBkN. B aTomn cBa3u cnefyeTt nMeTb B BUAY, YTO pefakums
ctatbm 6(1) PLT cnegyet obpasuy ctateun 27(1) PCT. Takum obpasom, nogpasymeBaeTcs, UToO
BblpaXkeHne «opma unm cogepxaHme» 3asBku, ynotpebnsemoe B ctatbe 6(1) PLT, 4OMmKHO
TONKOBATLCA TaK e, Kak 3TO Xe BblpaxeHue, durypupyiollee B ctatbe 27(1) PCTH. B
npuMedaHnax K 3Ton ctatbe, cogepXallumnxcs B NpoTokone BawmHrroHckon Aunnomatmuyeckon
KOHbepeHunn no [JoroBopy 0 NaTEHTHOW Koonepauuu, 4aHo cnefyollee NosiCHeHne:

«TpeboBaHUsA B OTHOLLEHUN DOPMbI U COAEPXKAHNSA B OCHOBHOM U3NOXEHbI B CTATbsAX 3
(«MexpyHapogHas 3asBka»), 4 («3asasneHuey), 5 («OnucaHue nsobpeteHusay),

6 («®Popmyna nsobpeteHusn»), 7 («Heptexn»), n 8 («MputasaHne Ha npuopuTeT»), a
Takxke B NpaBunax, OTHOCALLMXCA K 3TUM CTaTbsM (B OCHOBHOM B npasunax 3 — 13).
CnoBa «dopma nnm cogepxxaHme» ynoTpebnaiTca TONbKO A4S Toro, YTobbl MOAYEPKHY T
TO, 4YTO M 6€e3 Toro nogpasymeBaeTCsl, @ UMEHHO, YTO HE NMeIDTCA B BUAY TpeboBaHns
mMaTepuanbHOro NaTeHTHOro npaea (KpUTepmm NaTeHToCnocobGHOCTU U T. 4.).»

48. B xoge neperoBopoB O 3akntodeHmMn PLT Obina cagenaHa nonbiTka TOYHO yKasaTtb, Kakue
nonoxeHua PCT GyayT oxBaTbiBaTbCA MOHATUEM «dOPMa UNN CoAepXKaHNE» 3asIBKU,
ynotpebnsiembim B ctatbe 27(1) PCT. OgHako aTa nonbiTka okasanacb HeygauHow.
CooTBETCTBEHHO, MHTEPNpEeTaLms TepMnHa «hopma unu cogep)kaHme» 3asBku B ctatbe 6(1)
PLT ocTtaeTcs npeporatnson [loroBapumBaroimxcsa cTopoH PLT.

1 [NoacHuTenbHble kKoMMeHTapum K PLT, 6.02.
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49. BHe 3aBMCUMOCTU OT BbILLEM3NIOXEHHOIO NPeACTaBnseTcs, YTo B LIesIoM npoueaypbl
UCKIIOYEHMUS U3 3asiBKM NOOOro cogepkaHusi nocne Aatbl ee nogayv — 3To npowueaypsl
BHECEHWUSI UBMEHEHWUIA UM UCMPABIEHWI, TO eCTb K NpoLeaypaM, KOTopble B LLENOM He
CYMTAOTCS OTHOCALMMUCS K «TPpeOOBaHUSIM B OTHOLLEHMN (DOPMbI MU COAEpPKaHNSA» 3asiBKU,
XOTS B pe3ynbTaTe BHECEHUS U3MEHEHUS UM UCTIPABNEHNS CYLLLECTBEHHOE «CoAepXKaHne»
3asBKN — TO €CTb CoAlep)Kalllasics B 3asiBKe CyLLleCTBEHHasi MHopMaLMsA — MOXKET ObITb
N3MEHEHO.

50. CoO0TBETCTBEHHO, NPOLEAYPbI NCKITHOYEHNS 13 3asBKN NIHOOOro «oLNMB04YHO Nog4aHHOrox»
3afieMeHTa Nnn 4YacTun, NpeaycMoTpeHHble npeanaraeMbiM nogxogom PCT, He BygoyT nmetb
HUKaKUX nocnencTenn anga segomcts [oroBapuBatomxcsa cTopoH PLT ¢ ToYkM 3peHus
TpeboBaHum ctaTbn 6(1) PLT.

51. Paboueli epynne
rpednazaemcs rMpuUHsIMb K C8e0EHUI
codepxaHue Hacmoswez0
OOKyMeHma.

[KoHew aokymeHTa]
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