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�INTRODUCTION





1.	The present document contains selected provisions of a new draft of a treaty for the promotion of the harmonization of patent law and of accompanying regulations.  It takes into account the views expressed in the second session of WIPO’s Committee of Experts on the Patent Law Treaty (June 17 to 21, 1996), as reflected in the Report adopted by the Committee of Experts contained in document PLT/CE/II/5.  Differences between the text of the draft Treaty submitted to the second session of the Committee of Experts and the text of the draft Treaty contained in the present document have been highlighted as follows:  (i) words which did not appear in document PLT/CE/II/2 but appear in the present document are underlined and (ii) the omission of words which appeared in document PLT/CE/II/2 from the present document is indicated by the sign _.



2.	Notes on the selected provisions of the draft Treaty and the draft Regulations are contained in document PLT/CE/III/3.



3.	Draft Model International Form No 1 (Application for the Grant of a Patent), which would be included in the Regulations and Notes on that Form, is contained in document PLT/CE/III/4.
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�

DRAFT TREATY



Article 1



Abbreviated Expressions





	For the purposes of this Treaty, unless expressly stated otherwise:



	(i)	“Office” means the authority of a Contracting Party entrusted with the granting of patents;



	(ii)	“application” means an application for the grant of a patent;



	(iii)	“divisional application” means a divisional application as referred to in Article 4G of the Paris Convention;



	(iv)	“patent” means a patent for invention   ;



	(v)	references to a “person” shall be construed as references to both a natural person and a legal entity;

�[Article 1, continued]



	(vi)	“communication” means any application, or any request, declaration or information relating to an application or patent, which is submitted or transmitted   to the Office, whether under this Treaty or not,   in writing on paper or in another form prescribed by the Office.



	(vii)	“records of the Office” means the collection of data maintained by an Office, relating to the applications filed with, and the patents granted by, that Office or another authority with effect for the Contracting Party concerned and all data recorded in respect of those applications and patents, irrespective of the medium in which such data are stored;



	(viii)	“recordal” means recordal in the records of the Office;



	(ix)	“applicant” means the person whom the records of the Office show as the person in whose name the application is;



	(x)	“owner” means the person whom the records of the Office show as the owner of the patent;



	(xi)	“representative” means any person, firm or partnership that can be a representative under the applicable law;

�[Article 1, continued]



	(xii)	“Paris Convention” means the Paris Convention for the Protection of Industrial Property, signed on March 20, 1883, as revised and amended;



	(xiii)	“Patent Cooperation Treaty” means the Patent Cooperation Treaty signed on June 19, 1970, as amended and modified;



	(xiv)	“Regulations under the Patent Cooperation Treaty” means the Regulations under the Patent Cooperation Treaty, as adopted on June 19, 1970, and amended; 



	(xv)	“Contracting Party” means any State or intergovernmental organization party to this Treaty;



	(xvi)	references to an “instrument of ratification” shall be construed as including references to instruments of acceptance and approval;



	(xvii)	“Organization” means the World Intellectual Property Organization;



	(xviii)	“Director General” means the Director General of the Organization;



	(xix)	“Regulations” means the Regulations under this Treaty that are referred to in Article 14.

�Article 2

Filing Date





	(1)  [Requirements]  (a)  Subject to paragraph (3), the filing date of the application shall be the date   on which the Office   has received all of the following elements presented in writing on paper or in another form prescribed by the Office:



			(i)	an express or implicit indication to the effect that the   elements are intended to be an application for a patent;



			(ii)	indications allowing the identity of the applicant to be established;



			(iii)	a description;



			(iv)	if the description is not in the language or in one of the languages of or admitted by the Office, an indication to the effect that the application contains a description.



		(b)	For the purposes of the filing date, the indications referred to in subparagraph (a)(i) and (ii), and any indication referred to in subparagraph (a)(iv), may be required to   be in the language or in one of the languages of or admitted by the Office, whereas the description referred to in subparagraph (a)(iii) may be in any language.

�[Article 2, continued]



	(2)  [Notification of Applicant]  Where   the application does not comply with   one or more of the requirements of   paragraph (1), the Office shall, unless it is impossible, promptly notify the applicant of any requirement not complied with.



	(3)  [Subsequent Compliance with Requirements]  Where the application as initially filed does not comply with one or more of the requirements referred to in paragraph (1) and all of the requirements referred to in paragraph (1) are subsequently complied with within the time limit prescribed in the Regulations, the filing date shall be the date on which all those requirements are complied with.  Otherwise, the application shall be regarded as not having been filed.



	(4)  [Replacing Description and Drawings by Reference to Another Application]

Notwithstanding paragraph (1)(a)(iii) and (iv), any Contracting Party [may] [shall] provide that, where the priority of an application previously filed in respect of the same invention by the same applicant or his predecessor in title is claimed, a reference, in the language or in one of the languages of or admitted by its Office, to such previously filed application may, for the purposes of the filing date of the application, replace the description and any drawings, provided that the description and any drawings and, where the previously filed application was not filed with its Office, a certified copy of the said application are received by its Office within the time limit prescribed in the Regulations.

�Article 3



Application



	(1)  [Contents of an Application]  Any Contracting Party may require that an application contain some or all of the following elements:



		(i)	a request, as specified in paragraph (2);



		(ii)	a description of the invention;



		(iii)	a statement setting forth the relevant prior art references known to the applicant;

		(iv)	one or more claims;



		(v)	any drawings referred to in the description or in the claims;



		(vi)	an abstract;



		(vii)	a listing presented in a format complying with the Regulations under the Patent Cooperation Treaty of any nucleotide and/or amino acid sequence referred to in the application.

�[Article 3, continued]



	(2)  [Request]  (a)  Any Contracting Party may require that the request part of the application contain some or all of the following indications or elements:



			(i)	a petition for the granting of a patent;



			(ii)	where a Contracting Party allows for more than one kind of application to be filed with its Office, or for more than one kind of patent to be granted, an indication as to the kind of application which is filed or as to the kind of patent for which the application is filed;



			(iii)	the title of the invention;



			(iv)	the name and address of the applicant and, where the applicant is registered with the Office, the number or other indication under which he is so registered;



			(v)	the name of a State of which the applicant is a national if he is the national of any State, the name of a State in which the applicant has his domicile, if any, and the name of a State in which the applicant has a real and effective industrial or commercial establishment, if any;

�[Article 3(2)(a), continued]



			(vi)	where the applicant is a legal entity, the legal nature of that legal entity and the State, and, where applicable, the territorial unit within that State, under the law of which the said legal entity is organized;



			(vii)	the name and address of the inventor, provided that, where the applicant is the inventor, the said name and address may be replaced by a statement to that effect;



			(viii)	where the applicant is not the inventor, an indication of the basis of the applicant’s right to file the application or his entitlement to receive the patent applied for;



			(ix)	where the applicant has a representative, the name and address of that representative and, where the representative is registered with the Office, the number or other indication under which he is so registered;



			(x)	where   an address for service is required under Article 5(2)(b), such address;



			(xi)	where the application is filed under a treaty providing for the grant of regional patents, the designation of at least one State party to that treaty;

� [Article 3(2)(a), continued]



			[(xibis)	an oath or declaration by the inventor alleging his inventorship;]



			(xii)	where the applicant or his predecessor in title has filed one or more applications in respect of the same invention in or for one or more other States, information concerning each such application as to the State in or for which it was filed, its filing date and application number, an indication as to whether a patent has been granted in respect of such application and, if so, the date and the number of the patent;



			(xiii)	a signature by the person specified in paragraph (6).



		(b)	Any Contracting Party may further require, in the cases referred to in this subparagraph, that the request part of the application contain the following indications:



			(i)	where the applicant wishes the application is to be treated as a divisional application or as an application for a patent of addition, or is to be otherwise _ associated with one or more _ other applications filed with or patents granted by the same Office, an indication to that effect and data concerning _ that other application or patent or those other applications or patents;



			(ii)	where the application possibly discloses information the disclosure of which requires authorization for security reasons, a statement to that effect;

�[Article 3(2)(b), continued]



			(iii)	where the applicant wishes to take advantage of the priority of an earlier application, a declaration claiming the priority of that earlier application;



			(iv)	where the applicant wishes to refer to a previously filed application in respect of the same invention by the same applicant or his predecessor in title under Article 2(4), an indication of such reference;



			(v)	where the application refers to the deposit of a microorganism or other biological material, an indication to that effect;



			(vi)	where the applicant wishes to claim that a particular disclosure is non�prejudicial to the patentability of the invention claimed in the application, a declaration to that effect;



			(vii)	where, in accordance with the applicable law, the applicant wishes the application to be published early, searched early or examined early, or the search to be deferred, a request to that effect.

�[Article 3, continued]



	(3)  [Presentation of the Request]  As regards the requirements concerning the presentation of the request part of the application, no Contracting Party shall refuse the application,



		(i)	where the application is presented in writing on paper, if the request part of the application is presented on a form corresponding to the application Form provided for in the Regulations; 



		(ii)	where the Contracting Party allows the transmittal of communications to the Office by electronic means ... [reserved].



	(4)	[Physical Requirements of the Application]  As regards the physical requirements of the application, no Contracting Party shall refuse the application,



		(i)	where the application is presented in writing on paper, if it is in conformity with the Regulations under the Patent Cooperation Treaty;



		(ii)	where the Contracting Party allows the transmittal of communications to the Office by electronic means ...  [reserved].



�[Article 3, continued]



	(5)  [Language]  Any Contracting Party may require that the application be in the language or in one of the languages of or admitted by _ its Office.



	(6)  [Signature]  [(a)] The signature referred to in paragraph (2)(a)(xiii) may be the signature of the applicant or the signature of his representative.



		[(b)	Notwithstanding subparagraph (a), any Contracting Party may require that the oath or declaration referred to in paragraph (2)(a)[(xibis)] be signed by the   inventor himself   .]



	(7)  [Indications or Evidence in Support of Declarations]  (a)  Where the application contains a declaration, pursuant to paragraph (2)(b)(iii),   claiming the priority of an earlier application   , any Contracting Party may require that, where its Office is of the opinion that the validity of that priority claim is relevant to the determination of whether the invention concerned is new or involves an inventive step, a copy or certified copy of that earlier application, a translation of that copy or certified copy and other indications and evidence in support of _ that declaration of priority that may be required pursuant to Article 4 of the Paris Convention be furnished to the Office upon its invitation, provided that no Contracting Party may require the furnishing of a copy or certified copy of, or evidence relating to, an earlier application which was filed with its Office.



[Article 3(7), continued]



		(b)	Where the application contains a declaration pursuant to paragraph (2)(b)(vi), any Contracting Party may require that evidence in support of that declaration, as required by the law of the Contracting Party, be furnished to _ its Office.



	(8)  [Fees]  Any Contracting Party may require that, in respect of the application, fees be paid to   its Office.



	(9)  [Prohibition of Other Formal Requirements]  No Contracting Party may demand that formal requirements other than those referred to in paragraphs (1) to (8) be complied with in respect of the application.



	(10)  [Evidence]  Any Contracting Party may require that evidence be furnished to   its Office in the course of the processing of the application where   that Office may reasonably doubt the veracity of any indication or element referred to in paragraph (2)(a) contained in the   request.



	(11)  [Notification of Applicant]  (a)  Where an application does not comply with one or more of the requirements of paragraph (1), (2)(a), (5), (6), (7)(b), (8) or (10) prescribed by a Contracting Party, or where an indication referred to in paragraph (2)(b) which has been included in the request is deficient, its Office shall, unless it is impossible, promptly notify the applicant of any requirement not complied with.

[Article 3(11), continued]



		(b)	Where an application refers to drawings which, in fact, are not included in that application, the Office shall promptly notify the applicant.  If the applicant does not furnish such drawings within the time limit prescribed in the Regulations, any reference in the application to the said drawings shall be considered non-existent.



	(12)  [Subsequent Compliance with Requirements]  (a)  Where one or more of the requirements of paragraph (1), (2)(a), (5), (6), (8) or (10) prescribed by a Contracting Party are not complied with within the time limit prescribed in the Regulations, the Contracting Party may, subject to paragraph (13), apply such sanction as is provided for in its law.



		(b)	Where an indication referred to in paragraph (2)(b) which has been included in the request by the applicant is deficient and that deficiency is not corrected within the time limit prescribed in the Regulations, or where such indication has not been included in the request, that indication shall be considered non-existent, but no other sanctions may be applied.



		(c)	Where an indication or evidence required by a Contracting Party under paragraph (7) is not furnished to the Office within the time limit prescribed by the Regulations, the declaration in respect of which it was required shall be considered non�existent, but no other sanctions may be applied.



[Article 3, continued]



	(13)  [Opportunity to Make Observations, Amendments and Corrections in Case of Intended Refusal]  No Contracting Party may refuse an application, either totally or in part, without giving the applicant at least one opportunity to make observations on the intended refusal, and to make amendments and corrections, within a reasonable time limit.

�Article 4



Validity of Patent;  Revocation





	(1)  [Validity of Patent Not Affected by Non-compliance with Certain Formal Requirements]  Once a patent has been granted, it may not be revoked or invalidated on the ground of non-compliance with the formal requirements referred to in Article 3(1)(i), (iii), (v), (vi) and (vii), (2), (3), (4), (6), (7) and (8).



	(2)  [Opportunity to Make Observations, Amendments and Corrections in Case of Intended Revocation or Invalidation]  No Contracting Party may revoke or invalidate a patent, either totally or in part, without giving the owner at least one opportunity to make observations on the intended revocation or invalidation, and to make corrections where permitted under the applicable law, within a reasonable time limit.

�Article 12



Extension of a Time Limit



	(1)  [Request Made Before the Expiration of the Time Limit]  (a)  Where an applicant or owner requests, in a communication to the Office, the extension of a time limit for an action before the Office before that time limit has expired, such extension shall be granted, without payment of a fee, for a period prescribed in the Regulations.



		(b)	Where an applicant or owner requests, in a communication to the Office, a second extension of a time limit for an action before the Office before the first extension of that time limit has expired, such second extension shall be granted for a period prescribed in the Regulations, provided that a fee may be charged for the second extension.



		(c)	Subparagraphs (a) and (b) shall not apply to any time limit or period referred to in Article 13.



	(2)  [Request Made After the Expiration of the Time Limit]  (a)  Where an applicant or owner requests, in a communication to the Office, the extension of a time limit for an action before the Office after that time limit has expired, such extension shall be granted for a period prescribed in the Regulations, provided that the request is made, and all the requirements in respect of which the said time limit applies are complied with, within the time limit prescribed in the Regulations.

�[Article 12(2), continued]



		(b)  Where a communication to an Office has been refused or considered withdrawn or abandoned following failure to comply with a time limit for an action before the Office, the Office shall, upon request made by the applicant or the owner within the time limit prescribed in the Regulations, treat the said action as having been done within the former time limit, provided that all the requirements in respect of which the former time limit applies are complied with within the latter time limit and the applicant provides evidence that the former time limit could not have been complied with in spite of all due care required by the circumstances. 



		(c)	Where the applicant or the owner failed to comply with the time limit for making the request under subparagraph (a) or (b), subparagraph (a) or (b) shall apply, mutatis mutandis, in respect of that time limit, provided that each Contracting Party may restrict such application to cases where the said time limit was not complied with in spite of all due care required by the circumstances.



		(d)	Any Contracting Party may require that, in respect of any request referred to in subparagraphs (a) to (c), a fee be paid to the Office.



		(e)	Subparagraphs (a) to (c) shall not apply to any time limit or period referred to in Article 13.

�[Article 12, continued]



	(3)  [Irregularities in the Mail Service]  Notwithstanding paragraphs (1)(b) and (2)(d), where the failure to comply with the time limit is caused by delay or loss in the mail, no Contracting Party may require the payment of a fee.



	(4)  [Opportunity to Make Observations in Case of Intended Refusal]  No Contracting Party may refuse a request under paragraph (1) or (2), totally or in part, without giving the requesting party at least one opportunity to make an observation on the intended refusal within a reasonable time limit.

�Article 13



Belated Claiming of Priority



	(1)  [Delayed Submission of Priority Claim]  Where an application could have claimed the priority of an earlier application but, when filed, did not contain such priority claim, the applicant shall have the right to claim such priority in a separate declaration submitted to the Office within the time limit prescribed in the Regulations.



	(2)  [Delayed Filing of the Subsequent Application]  (a)  Where an application (“the subsequent application”) which claims or could have claimed the priority of an earlier application is filed after, but within two months from, the date on which the priority period expired, the Office shall restore the right of priority, upon request made in a communication to the Office before the expiration of the said two-month period, if the request states and the Office finds that, in spite of all due care required by the circumstances, the subsequent application was not received by the Office within the priority period.  The request for restoration shall state the grounds on which it is based, and the Office may require that evidence be furnished to the Office.



		(b)	No Contracting Party may refuse a request under subparagraph (a), totally or in part, without giving the requesting party at least one opportunity to make an observation on the intended refusal within a reasonable time limit.



�DRAFT REGULATIONS





Rule 1



Abbreviated Expressions





	(1)  [“Treaty”;  “Article”]  (a)  In these Regulations, the word “Treaty” means the Patent Law Treaty.



		(b)	In these Regulations, the word “Article” refers to the specified Article of the Treaty.



	(2)  [Abbreviated Expressions Defined in the Treaty]  The abbreviated expressions defined in Article 1 for the purposes of the Treaty shall have the same meaning for the purposes of the Regulations.�

Rule 2



Time Limits; Periods of Extension



	(1)  [Time Limit under Article 2(3)]  The time limit referred to in Article 2(3) shall be calculated from the date on which one or more elements referred to in Article 2(1) were first received by the Office of the Contracting Party concerned and shall not be less than two months where the address of the applicant is on the territory of that Contracting Party and not less than three months where such address is outside the territory of that Contracting Party.



	(2)  [Time Limit under Article 2(4)]  The time limit referred to in Article 2(4) shall be calculated from the filing date and shall not be less than four months.



	(3)  [Time Limit under Article 3(11)(b)]  The time limit referred to in Article 3(11)(b) shall be calculated from the date on which the Office of the Contracting Party concerned sent the notification to the applicant and shall not be less than two months where the address of the applicant is on the territory of that Contracting Party and not less than three months where such address is outside the territory of that Contracting Party.

�[Rule 2, continued]



	(4)  [Time Limit under Article 3(12)]  The time limit referred to in Article 3(12) shall be calculated from the date on which the Office of the Contracting Party concerned sent the notification to the applicant and shall not be less than two months where the address of the applicant is on the territory of that Contracting Party and not less than three months where such address is outside the territory of that Contracting Party.



	(5)  [Periods under Article 12(1)(a) and (b) and Article 12(2)(a)]  The periods referred to in Article 12(1)(a) and (b) and in Article 12(2)(a) shall be calculated from the date of the expiration of the relevant time limit and shall not be less than two months.



	(6)  [Time Limit under Article 12(2)(a)]  The time limit for making the request referred to in Article 12(2)(a) shall be calculated from the date of the expiration of the time limit for the action before the Office and shall not be less than two months.



	(7)  [Time Limit under Article 12(2)(b)]  The time limit referred to in Article 12(2)(b) shall be the shorter of the following:



		(i)	not less than two months calculated from the date on which the applicant or the owner noticed, or with due diligence should have noticed, that the communication had been refused or considered withdrawn or abandoned by the Office,

�[Rule 2(7), continued]



		(ii)	 not less than six months calculated from the date of expiration of the time limit for the action in question.



	(8)  [Time Limit under Article 13(1)]  The time limit referred to in Article 13(1) shall not be less than two months calculated from the filing date of the application which could have claimed the priority of the earlier application, and not more than 16 months calculated from the filing date of the earlier application.

�Rule 3



Receipt of Communications





	Each Contracting Party shall be free to determine the circumstances in which the receipt of a communication by a branch or sub-office of an Office, by a national Office on behalf of an intergovernmental organization having the power to grant regional patents, by an entity, other than a branch or suboffice of an Office, specified by the Contracting Party, by an official postal service or by a delivery service, other than an official postal service, specified by the Contracting Party, shall be deemed to constitute receipt of the communication by the Office concerned. 





[End of document]
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