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I.

Introduction

 AUTONUM  
The present document attempts to summarize a total of nine studies related to the topic of limitations and exceptions commissioned by the World Intellectual Property Organization (WIPO) between 2003 and 2009, namely the:

–
WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment, prepared by Mr. Sam Ricketson, Professor of Law, University of Melbourne, and Barrister, Victoria, Australia (document SCCR/9/7) (the Ricketson Study)
;
–
Automated Rights Management Systems and Copyright Limitations and Exceptions, prepared by Nic Garnett, Principal Consultant, Interight.com (document SCCR/14/5)  (the Garnett Study)
;
–
Study on Copyright Limitations and Exceptions for the Visually Impaired, prepared by Judith Sullivan, Consultant, Copyright and Government Affairs (document SCCR/15/7) (the Sullivan Study)
; 

–
Study on Copyright Limitations and Exceptions for Libraries and Archives, prepared by Kenneth Crews, Director, Copyright Advisory Office, Columbia University (document SCCR/17/2) (the Crews Study)
;
–
Study on the Limitations and Exceptions to Copyright and Related Rights for the Purposes of Educational and Research Activities in Latin America and the Caribbean Juan Carlos Monroy Rodríguez, Professor at the Universidad Externado de Colombia (document SCCR/19/4) (the Monroy Study)
;
–
Study on Limitations and Exceptions for Copyright and Related Rights for Teaching in Africa Joseph Fometeu, Professor at the Faculty of Legal and Political Sciences of the University of Ngaoundéré (Cameroon) (document SCCR/19/5) (the Fometeu Study)
;
–
Study on Limitations and Exceptions for Copyright for Educational Purposes in the Arab Countries Victor Nabhan, President, International Literary and Artistic Association (ALAI) (document SCCR/19/6) (the Nabhan Study)
;
–
WIPO Study on the Copyright Exceptions for the Benefit of Educational Activities for Asia and Australia prepared by Daniel Seng, National University of Singapore, Singapore (document SCCR/19/7) (the Seng Study)
;
–
Study on Copyright Limitations and Exceptions for Educational Activities in North America, Europe, Caucasus, Central Asia and Israel, Raquel Xalabarder, Professor of Law, Universitat Oberta de Catalunya (UOC), Barcelona, Spain (document SCCR/19/8) (the Xalabarder Study)
;
 AUTONUM  
During the Eighteenth Session of the Standing Committee on Copyright and Related Rights (SCCR), held in May 2009, Member States decided to request the WIPO Secretariat to “prepare analytical documents, identifying the most important features of limitations and exceptions in the various domains based on all the Studies carried out, as well as addressing the international dimension and possibly categorizing the main legislative solutions.”  Document SCCR/19/3 titled “Analytical Document on Limitations and Exceptions” was prepared in response to that request.  It provided a summary of the first four Studies of the above list, namely the Rickeston, Garnett, Sullivan and Crews Studies.
 AUTONUM  
During the Nineteenth Session of the SCCR, held in December 2009, Member States expressed its appreciation to the Secretariat for the preparation of the above document SCCR/19/3 and requested the Secretariat to update it, taking into account the information and analyses contained in the new Studies on educational limitations and exceptions, namely the Monroy, Fometeu, Nabhan, Seng and Xalabarder Studies.
 AUTONUM  
The present document summarizes the various studies in a cross‑cutting way, by putting together:  first, the various activities that are permitted by the different provisions in national law (Chapter II);  second, the various legislative models used in that respect, such as provisions on free use, compulsory licenses, legal licenses, among others (Chapter III);  third, the provisions, either general or specifically related to the discussed limitations and exceptions, dealing with the importation of copies made under limitations and exceptions abroad, with particular focus on exceptions for the visually impaired (Chapter IV);  and, fourth, the provisions of international treaties and conventions that may permit or restrict the flexibility of national legislators (Chapter V).

II.
Analysis of the existing limitations and exceptions

(a)
Visually impaired persons

 AUTONUM  
Two Studies address the issue of limitations and exceptions for the visually impaired, namely the Garnett and the Sullivan Studies.  The Garnett Study does not contain a global review of national law in the examined areas, but presents the provisions in five selected countries, namely Australia, the Republic of Korea, Spain, the United Kingdom and the United States of America.

 AUTONUM  
The Sullivan Study looks at national exceptions in a more comprehensive way.  It identifies provisions in national copyright statutes relating to the needs of visually impaired persons and finds that significantly fewer than half of WIPO Member States have such provisions.

 AUTONUM  
Among the specific exceptions found in only 57 national statutes, the Study identifies important variations in terms of a number of factors such as (i) end beneficiaries, (ii) type of works that can be copied, (iii) commercial nature of the acts, (iv) permitted acts, (v) persons or bodies that may undertake the acts, (vi) type of accessible copies that can be made, (vii) particular conditions, and (viii) overridability of exceptions by contracts
.

 AUTONUM  
As to the end beneficiary, the majority of exceptions are specifically directed at people who are unable to access works, or who have difficulty doing so.  Some countries attempt to clearly define the terms used, whether in a medical or functional way, so as to encompass a wide range of visual impairments.  A number of exceptions apply to disabled people generally, or people with either a physical or mental handicap
. 

 AUTONUM  
As to the works that may be used, the main differences among provisions regarding what works can be made accessible to visually impaired people concern whether the work has already been published or otherwise disclosed or disseminated to the public.  About a third of the exceptions do not appear to require any such condition whereas the majority do, often also making it clear that publication or disclosure must have been lawful.  Also, many exceptions include a requirement that the work to be used has not been published already in a special format for visually impaired people.  Several statutes exclude certain kinds of works, such as computer programs, databases or dramatic or cinematographic works, from the provision permitting accessible copies to be made
.
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 AUTONUM  
As to a condition whether the using organization or body is profit making or not, in at least two-thirds of the exceptions profit-making or commercial activity is ruled out of the scope of the exceptions by specifically requiring that the activity be not for profit, non‑commercial, not for gainful intent or similar
.  

 AUTONUM  
As to the permitted acts, nearly half of the exceptions only specify the reproduction of a work.  Only few statutes provide clearly the possibility of distributing the accessible copies produced and their communication to the public, which are in general the subsequent activities needed to supply accessible copies to visually impaired people.  Only four countries have exceptions which permit a performance in public of a work
.  

 AUTONUM  
As to who may undertake the acts, in about half of the countries with exceptions, there does not appear to be any limitation as to who may undertake the permitted activity under the exceptions.  However, for some countries, there is a restriction as to who may make some types of accessible formats, usually formats other than Braille.  These differences have presumably been devised to better control the making of the more sensitive types of accessible formats.  Several countries appear to limit all activity under their exceptions to bodies that have been officially designated or authorized in some way.  In some exceptions, bodies that are specifically and often primarily assisting people with a print disability are specified as those that can undertake the activity permitted under the exceptions, but there does not appear to be any process through which they must be officially authorized
. 

 AUTONUM  
As to the kind of accessible formats that may be produced under the exception, the Study highlights the fact that whereas some people learn to read specialized formats using relief characters such as Braille, many more do not.  This may depend on the degree of their disability, the age at which they were no longer able to read commercially available publications comfortably or otherwise, but it does mean that producing accessible formats in Braille only is most unlikely to provide a complete solution to the problem of access to the works by visually impaired persons.  Suitable accessible formats for visually impaired persons could therefore include large print publications, audio recordings and photographic enlargements, and also technology-based formats, such as electronic Braille and digital copies that are compatible with screen-reading software that reads aloud text messages appearing on a computer monitor, or with software that magnifies the size of text displayed on monitors.  The increased technological solutions possible in the digital world has also given rise to development of the digital talking book, such as in the DAISY
 standard specifically catering for the needs of visually impaired people but also utilizable by other people without a disability. 

 AUTONUM  
Six exceptions appear to be limited only to the production of Braille copies, while 21 countries appear to provide exceptions that are not limited, or appear not to be limited, to the making of specialized formats.  Of the remaining countries with specific exceptions to copyright for the benefit of visually impaired people, 19 appear to be limited to the production of Braille or other specialized formats that give accessibility to visually impaired people.  It is not clear whether the making of copies in other formats not exclusively made for the visually impaired, such as large print copies that could be read by anyone or sound recordings on media that can be played in standard audio equipment, are excluded from these exceptions.  Eleven countries have exceptions specifying other types of provision on accessible formats
.

 AUTONUM  
As to other particular conditions of the exceptions, in slightly fewer than half the analyzed exceptions, there is a requirement to acknowledge in some way the origin of a work.  Those countries generally define the minimum form this should take.  Most common is to require the name of the author and the source to be acknowledged.  Other items that are specifically required sometimes include the title of the work, the name of the publisher, the performer (for talking books), where or when the work was first made public and the name of the rightholder which might not be the same as the name of the author
.

 AUTONUM  
In about a fifth of the countries with specific exceptions for the benefit of visually impaired people no other conditions other than those of the type already discussed under the paragraphs above have been found.  One of the most common additional conditions is one that often overrides all the exceptions provided in the copyright law of the country, namely an additional test, identical or similar to one or more steps of the three-step test found in Article 9(2) of the Berne Convention for the Protection of Literary and Artistic Works (the Berne Convention) and other treaties (discussed in Chapter V, below).  A total of twenty‑seven countries include an exception with the same or similar steps as the three‑step test of the Berne Convention which seems to apply in addition to other requirements in those countries’ exceptions for the benefit of visually impaired people
.

 AUTONUM  
Finally, the Sullivan Study investigates to what extent it might be possible to override by contract the specific exceptions to copyright for the benefit of visually impaired persons which have been found in national statutes.  It finds that two national statutes appear to stipulate that contracts are void if they would have the effect of overriding exceptions to copyright.  By contrast, one national statute clearly indicates that the exceptions to copyright do not affect any other right or obligation restricting the doing of any of the specified acts.  Other rights or obligations could, presumably, encompass a contract preventing enjoyment of the exceptions provided for the benefit of visually impaired people.

(b)
Libraries and archives

 AUTONUM  
The Crews Study on limitations and exceptions for libraries and archives is based on an examination of copyright statutes from 149 countries of which the Study found that a large majority had one or more limitations and exceptions specifically relating to libraries or archives (“library exceptions”), only 21 of the examined statutes did not contain such provisions.
  Of the 128 countries in which library limitations or exceptions were identified, 27 have a provision permitting the library to make copies of works for users without explicitly limiting the purpose of the copy to research, preservation, or any other particular use and unaccompanied by any other more specific library exception for research, preservation or other activities.  A few other countries have such a general library exception, plus provisions on specific library activities.  Two countries combine a broad provision with an authorization for a government agency to make more detailed regulations circumscribing the conditions for the copying, and one country permits the library and other organizations to make “use” of any type of work, without stated limits on quantity, so long as the copying is in the “public interest
.”  

 AUTONUM  
Statutory provisions addressing the right of a library to make limited copies for private research or study by a library user were identified in 74 countries, sometimes with more than one single provision addressing this particular issue.  The statutory provisions fall in three main categories:  (1) exceptions permitting libraries to make reproduction of works without explicit limitation to research, study, or similar purpose (found in 14 statutes);  (2) exceptions permitting reproduction of all or nearly all types of works for purposes such as research (four concrete examples are mentioned in the Study);  and (3) exceptions permitting reproduction of specified types of works (for example, journal articles) for purposes such as research (found in most of the examined statutes).  A common distinction between types of works is between published and unpublished works where, if reproduction of the latter is permitted, it is normally combined with specific safeguarding clauses.  The statutes include significant variations with respect to other requirements, such as non-commercial uses, use of only parts of works, making only single copies of works, or use permitted only for materials where no licensing alternative is available.  Also the requirements of proof, for example of the research purpose, vary from no specific requirements to submission of a written declaration of purpose by the user
.  


Source: WIPO, 2009

 AUTONUM  
Exceptions that permit a library to make a work available for research or study appear in the copyright statutes of 11 countries of the European Union and in addition in four statutes of other countries
.

 AUTONUM  
Seventy-two of the examined statutes permit preservation copying by libraries (understood as the making of a copy of a work before it has been lost for any reason, in order to ensure its continued availability).  Sixty-seven statutes permit replacement copying (i.e. the making of a copy specifically to replace an item that already has been lost from the library collection or for other reasons is no longer suited for general use).  Further, 53 countries have statutes that explicitly permit libraries to make copies for adding to the collection of another library.
  The preservation and replacement statutes are diverse in their detailed conditions.  Among the common conditions are:  single copies only;  copy of works currently in the library collection;  the copy becomes a permanent part of the collection;  the copying is for nonprofit purposes.  A few countries impose only few restrictions in that regard.  The most critical provisions seem to relate to the availability of the work for purchase on the market, and the exact condition of the specimen that is copied, including whether it is deteriorating or in an obsolete format
.  

 AUTONUM  
The Study identifies six countries that have provisions allowing reproduction for “document delivery” or “inter-library loans”, that is, reproductions of works which are made by one library, in possession of the work, and sent to the user’s library which will give the copy to the user to keep for private study.  Related to this are the 17 statutes identified which contain provisions allowing the “supplying” of copies from one library to another for purposes of retaining the copy in the collections of the receiving institution, or otherwise generally for use by the receiving library
.  A few countries also have statutory provisions on the issue of liability for infringements committed by library users who make use of photocopiers, etc., supplied by or on the premises of the library
, and some few countries have more or less general provisions sheltering libraries by limiting the legal exposure they might face in the event of copyright infringement
.

 AUTONUM  
The Study concludes, inter alia, that there is a remarkable variety in the ways in which some of the various issues have been dealt with in detail, and it is an area in transition where new legislation is regularly passed, based on the prevailing circumstances in different countries, although some harmonizing effects can also be traced to sources such as the 1976 UNESCO and WIPO Tunis Model Law and European Directives
.  

(c)
Educational activities

 AUTONUM  
The five Studies on Copyright Limitations and Exceptions for Educational Activities, namely the Monroy, Fometeu, Nabhan, Seng and Xalabarder Studies, explore the existing national copyright systems of exceptions and limitations for educational activities, analyze the interplay of existing exceptions with provisions on technological measures of protection, including exceptions regarding the access to information and knowledge both in the printed and digital environment, including distance education.

 AUTONUM  
The number of national laws analyzed by each of these Studies is as follows:  The Monroy Study covers 29 national laws from Latin America and the Caribbean, the Fometeu Study covers 34 national laws in the African region, the Nabhan study covers 17 national laws of Arab countries, the Seng Study covers 40 national laws from countries from the Asia and the Pacific region and the Xalabarder Study covers 57 national laws of countries from North America, Europe, Caucasus, Central Asia and Israel.  
 AUTONUM  
The Studies indicate that several limitations and exceptions, alone or in combination, may be relevant for educational purposes:  (i) specific exceptions directly related to teaching and instructional purposes, (ii) exceptions for quotations, (iii) exceptions for private use, fair use or fair dealing, and (iv) library exceptions (this category of exception has been covered by the Crews Study in detail).  Against this background, the five Studies identify a plethora of national approaches that define the contours of the necessary flexibilities for educational activities.  These approaches are very difficult to summarize systematically.
 AUTONUM  
Although the Studies vary in terms of scope and approach, several common themes emerge in their findings:
(a)
Scope:  meaning what types of educational activities or acts of exploitation (i.e., reproduction, performance, communication to the public, making available, translation) and in what formats or means (i.e., reprography, analog, digital) are exempted or allowed;

(b)
Works:  what types of works qualify for the exception or the nature of the works (all kind of works or only some specific works) and the extent of use allowed (how much, how many copies);
(c)
Rights:  what exclusive rights are covered by the exception; 

(d)
Eligibility:  what qualifications an institution or individual should have to benefit from the limitation or exception.  As to educational establishments, whether the exception applies to public institutions, non-for-profit and for-profit, universities, schools, libraries, etc) and/or as to individuals, whether the beneficiaries should be teachers, students, and/or librarians.
(e)
Purposes:  teaching, examinations, study, or any further conditions and requirements, including remuneration.  

i) Specific exceptions directly related to teaching and instructional purposes

 AUTONUM  
Due to the expansive nature of the educational activities, the specific exceptions directly related to teaching and instructional purposes found in national laws are far from being homogenous.  While some countries formulate a broad national exception on education that includes teaching, research or educational uses, and multiple subcategories of uses;  other countries have narrow exceptions to deal with the specific and manifold aspects of teaching and research-related activities.
 AUTONUM  
The scope of these exceptions can be very broad and include acts such as:  the preparation of chrestomathies as collections of short extracts from published works or their adaptations, copying of abstracts from scientific or technical articles, and the issue of such copies, educational performances, educational broadcasts and communication to the public, academic rentals, research and study of computer programs and other technology-based works, the use of works or their adaptations as part of examination questions and even importation.

 AUTONUM  
Most of the national laws revised in the five Studies commonly limit the scope of this kind of exceptions to certain rights, such as reproductions only, or for the particular mode of face-to-face teaching.  Just a limited number of laws extend broadly these exceptions to other uses such as communication and broadcast, and a very few do it to digital dissemination of works.  The deficit of the latter entails important implications for the development of distance education and e-learning activities, unless effective alternative solutions, such as licensing, are available.

 AUTONUM  
Many laws reviewed in the Studies impose various eligibility requirements to limit the availability of the exceptions to certain beneficiaries such as specific institutions, namely educational institutions.  Some laws differentiate between tertiary education (universities and colleges) and non-tertiary education (primary, secondary and high schools).  This distinction appears to allow more permissible exceptions regarding the reproduction acts for pre-tertiary education.  Certain copyright laws also include as beneficiaries of the exception teachers, scientific researchers and students instead of institutions. 
 AUTONUM  
Some laws expressly limit the use of the exception for educational purposes “to the extent justified by the purpose.”  Others have established quantitative and qualitative limits on the extent of the work that can be copied, or the number of copies that can be reproduced, and even have developed specific exceptions for the making of multiple copies of works, such as coursepacks and handouts for educational purposes.

ii) Exceptions on quotations
 AUTONUM  \* Arabic 
Based on Article 10(1) of the Berne Convention, a large number of the national laws reviewed in the Studies have exceptions that pertain to quotations or the right of quotation, being specific or based on the fair dealing or fair use of the work for the purposes of criticism or review.  

 AUTONUM  \* Arabic 
The beneficiaries of the right of quotation could be any natural or legal person.  In many laws, no limitation is established regarding the works to which the right of quotation may apply.  Many national laws require that the right of quotation must be exercise to the extent justified by its purpose.  There is generally also a requirement for attribution of the quotation, namely that the source of the quotation, the title and the author of the work quoted must also be accompanying the quotation. 
 AUTONUM  \* Arabic 
Apart from the requirement that the work quoted must be lawfully made available to the public, in general, national laws make no restriction as to the extent and nature of the works covered.  Therefore, quotation exceptions in national laws may cover works in printed form such as books, newspapers, and articles, but also they may encompass performances and broadcasts.

 AUTONUM  \* Arabic 
With regard to the length of the quotation, a wide variety of criteria is found in national provisions.  There are laws that establish the maximum volume of a work that can be quoted, for instance, up to a certain number of words of literary or scientific works or bars in musical works;  or to a certain number of pages or percentage of the work.  Others do not stipulate a permitted volume and refer only to short excerpts, necessary passages or brief excerpts.  Finally, no compensation requirements are set for the making of quotations permitted by law.
(iii) Exceptions for private use, fair use or fair dealing
 AUTONUM  \* Arabic 
An important number of countries reviewed in the Studies have formulated copyright exceptions that permit the use of a work for private or personal purposes.  There are a variety of approaches towards formulating such exceptions, but most of them are “confined to certain special cases” which “do not conflict with the normal exploitation of the work” and do not “unreasonably prejudice the legitimate interests of the author,” as spelt out by the three-step test.
 AUTONUM  \* Arabic 
As to private copies, depending on the country, copies may be done by the copier (natural person) only, or also by someone else on his behalf.  Within the first group, a teacher cannot make and distribute copies among his students to be used as part of the instruction (albeit it is likely that each student would be entitled to make his own copy in any format).  Instead, among the later group, libraries and public institutions may be entitled to make copies on behalf of students for their private use.
 AUTONUM  \* Arabic 
In general, national laws do not set multiple limitations as to the nature and extent of the works that may be copied.  However, private use exceptions may be reduced in their scope by the general requirement that copies must not have a commercial purpose and must not be made from an obviously unlawful copy.  

 AUTONUM  \* Arabic 
An important number of countries subject the private copying exception to the payment of a compensation for the rightholders.  National laws provisions vary on the exact form and amount of such compensation (i.e., levies on copy shops, sales of blank tapes and equipment, among others), in accordance with national legal traditions and practices, and taking into account the existence of Digital Rights Management (DRMs) and  technological measures of protection (TPMs). 

 AUTONUM  \* Arabic 
Countries of the common law system rely on the application of “fair dealing” or “fair use” to encompass exceptions on free uses pertaining to the use of a work for criticism or review, news reporting, teaching, scholarship and research.  Many laws place limit on the number of copies that could be made under these exceptions.  Concerns about book piracy have led some countries that have broad personal or private use exceptions to exclude from the scope of their exceptions the reprography of the whole or a substantial part of certain kind of works, such as books, music or films.  Countries with an open-ended rule of fair use or fair dealing address this problem through the recognition of relevant presumptions.  The advent of the digital environment and widespread availability of digital reproduction tools unfortunately exacerbate this problem and solutions are not yet proven or readily available.
 AUTONUM  
As concluded in the Crews Study on libraries and archives, three of the five Studies on exceptions for educational activities (the Nabhan, Seng and Xalabarder studies) indicate that all exceptions on educational activities draw clear inspiration not only from Article 10(2) of the Berne Convention but from the 1976 UNESCO and WIPO Tunis Model Law Tunis Model Law.  The latter includes several limitations and exceptions that may be applied for educational purposes
.
iv) Appendix to the Berne Convention

 AUTONUM  
Very few developing countries reviewed in the Studies have declared to avail themselves of the facilities provided in the Appendix to the Berne Convention on Special Provisions regarding Developing Countries to replace the exclusive rights of translation and/or reproduction by a non-voluntary licensing regime regarding education and/or research.  None of the countries covered by the Fometeu and the Xalabarder Studies have made any related declaration with WIPO.  The Monroy Study reports that none of the countries in the Latin American and the Caribbean region, with the exception of Cuba, has made such declaration
.  The Nabhan Study highlights the keen interest of the Arab countries in the Appendix and reports that nine countries in total have made such declaration
.  The Seng Study reports that only five Asian countries have availed themselves of Articles II and III of the Appendix and only one has availed itself of Article II of the Appendix
.  
 AUTONUM  
Not all these countries have implemented effective statutory licensing schemes for the translation and publication of foreign literary and dramatic works, and for the publication of affordably priced local editions of literary and scientific works for teaching, scholarship and research purposes. 

 AUTONUM  \* Arabic 
In contrast, other countries have implemented compulsory translation and reproduction licenses outside the auspices of the Appendix to the Berne Convention and have incorporated into their laws provisions akin to those of the Appendix.
 AUTONUM  \* Arabic 
The Studies appear to indicate that nationals from developing countries have not found the mechanism of the Appendix attractive enough, even if the scheme appears to be a delicately managed compromise between publishers and educators.  The combination of at least two factors can explain the lack of enthusiasm for the licenses foreseen by the Appendix to the Berne Convention:  i) the complex nature of the procedure for granting the said licenses, and ii) the narrow nature of the book market, as in the majority of developing countries, this market is above all hamstrung by the weak purchasing power of the public.  

 AUTONUM  \* Arabic 
Nevertheless, this does not mean that these Appendix provisions are useless.  The Nabhan Study suggests that the Appendix could provide an interesting tool where a threat to use such an instrument would enable beneficiaries wishing to avail themselves of this faculty to obtain favorable and suitable terms in contracts negotiated freely with publishers.  It would appear that the spectrum of the application of the exception would encourage them to be more understanding or less demanding with regard to requests from developing countries
. 
 AUTONUM  
The Fometeu Study also recommends that, to encourage nationals from developing countries to apply for such licenses, the first step would be to simplify the procedure, by significantly reducing the period of immunity and by purely and simply eliminating the waiting period.  The former tend to render the knowledge irrelevant before it can be made available to nationals of the developing countries through licenses, whereas the latter represent a real deterrent for those considering applying for a license.  In order words, publishers who have been informed that an application for a license has been filed in a developing country should hasten to send copies to the applicant’s country of origin, because if the applicant is requesting a license, it is because a potential market exists
.
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v) Distance education
 AUTONUM  \* Arabic 
Certain issues relating to limitations and exceptions for distance learning are dealt with in the aforementioned Garnett Study.  The main focus of the Garnett Study is the interaction between DRM and limitations and exceptions, as illustrated in two specific areas, accessibility to works for persons with visual impairments and distance learning.  Also in the latter respect, the Study does not contain a global review of national law, but it presents the provisions in some selected countries, namely Australia, the Republic of Korea, Spain, the United Kingdom and the United States of America.
 AUTONUM  
The findings of the Garnett Study have become partially outdated following changes in the copyright system of the above countries since the preparation of this Study.  However, for the sake of completeness, the analysis of the first analytical document on limitations and exceptions is repeated below. 

 AUTONUM  
Some of the examined statutes present examples of provisions permitting the reproduction and dissemination of protected literary and artistic works in the context of distance learning over the Internet.  Thus, the provisions in Parts VA and VB in the Australian Copyright Act contain two schemes permitting certain use of print resources and digitized resources, respectively.  While print resources can be scanned from paper and re-keyed and stored in digital medium, materials already in digital form may be reproduced electronically and in that form also be communicated to the staff and students of educational institutions.  The institutions and the Copyright Agency Limited (CAL, a collective management body) must agree on matters and processes constituting an electronic use system, such as payment and the system of records to be kept for recording usage.  The provisions contain a number of limitations to their use which are mitigated by voluntary licenses offered by CAL to the educational institutions
.  

 AUTONUM  
In the United States of America, the 2002 Technology, Education, and Copyright Harmonization Act (TEACH Act) permits, under a carefully crafted systems of conditions and safeguards, that works be digitized, or works in digital formats be reproduced by government bodies and non-profit educational institutions and performed and displayed through transmission at the direction of, or under the actual supervision of an instructor as an integral part of a class session offered as a regular part of systematic mediated instructional activity.  The provision also covers asynchronous use by students where a “class session” is a period in which the student is logged onto the server and may thus vary according to the student’s needs or the nature of the course.  Reception must, to the extent technologically feasible, be limited to students officially enrolled in the course or government employees as part of their official duties or appointment
.

 AUTONUM  
In the Republic of Korea the statutory provisions are more “traditional” covering use of excerpts of works in textbooks, and broadcasting and reproduction of works to the extent deemed necessary for the purposes of education.  These provisions, however, are supplemented by DRM enabled licensing systems, for example, used by a large commercial distance education vendor
.

 AUTONUM  
While the information in the Study regarding Spain is no longer up-to-date, the United Kingdom Copyright, Designs and Patents Act 1988 contains provisions which permit reproduction in the course of instruction, or of preparation for instruction, the making of anthologies for educational use, the performing, playing or showing of works in the course of the activities of an educational establishment and the recording of broadcasts by educational establishments.  The Open University (OU) is a very important distance learning institution in the United Kingdom and it has students from many different countries enrolled, which means that its rights clearance activities are extensive and complex, even though they are simplified as much as possible through the use of standardized terms and processes for rights clearance
.  Various developments have taken place in the United Kingdom since 2006 in the area of voluntary collective licensing with legislative support for the digital use of material.
 AUTONUM  
The five Studies on limitations and exceptions on educational activities address the issues on distance education and/or learning in different ways.  However, they seem to converge in finding that digital distance education is different from face-to-face education.  Likewise, there is a difference between the online consultation of works available in a digital library and consulting books in a library, digital distance education and the uses of educational resources in the digital environment raise their own problems and are examples of areas of human and social activity which require specific legal solutions and which are not resolved by analogy with other rules that were based on other circumstances and never intended for the new situations arising as a result of technological change in the digital age.
 AUTONUM  
The complexities in this area increasingly significant and stem largely from the changes that technology is bringing to the field of education.  New methods of instruction and new ways to disseminate and access knowledge and information present new opportunities for educators, researchers and students.  This in turn drives new innovations and creates new markets for authors, scholars and publishers.  In such an environment, both the education and the publishing industry, in particular,  should strive to work more closely together, facilitated by rules and policies that make this possible, because both can and should stand to benefit from the increasing size of the education market made possible by technology.  After all, the relationship between both industries has always been, and will always be, a symbiotic one.

III.
The different legislative models

(a)
General 

 AUTONUM  
Limitations and exceptions have existed in national copyright law since the earliest legislation, and over time a number of different models have been elaborated which will be described in general terms in the following.  These are:  provisions allowing free use;  non‑voluntary licenses;  and provisions regulating the management of rights. 

 AUTONUM  
Apart from these models which influence how the permission to use the work is given and how a possible remuneration is to be paid, there is also an overall distinction between, on the one side, provisions addressing specific utilizations described in the statute and, on the other side, provisions establishing general criteria for the permitted utilizations to be determined, as the last resort, by the courts of law.  The former solution is in very widespread use, probably in all or practically all statutes, whereas the latter solution, or rather additional provision, is most commonly found in countries, following the common law tradition, where it is referred to as provisions on fair use or fair dealing.

 AUTONUM  
The provisions on fair use originated in the United States of America as a codification of many years of jurisprudence.  In brief, the provision allows the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research.  In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include:  (1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;  (2) the nature of the copyrighted work;  (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;  and (4) the effect of the use upon the potential market for or value of the copyrighted work. 

 AUTONUM  
The rules on fair dealing originated in the copyright statute of the United Kingdom and originally provided that any fair dealing with any work for the purposes of private study, research, criticism, review, or newspaper summary shall not constitute an infringement of copyright.  In subsequent revisions various forms of that basic provision have emerged in the various countries where it originally applied. 

(b)
Provisions allowing free use

 AUTONUM  
Many limitations and exceptions, whether established as targeted specific provisions or more general provisions of the fair use or fair dealing type, allow for free use, that is, a provision permitting the user to undertake the acts restricted under copyright or related rights protection to the extent permitted in the limitation or exception, and without having to contact the rightholder before or after to obtain permission or inform of the use and without having to pay any kind of remuneration.

 AUTONUM  
As compared to the other legislative models, discussed below, provisions allowing free use present the solution most advantageous to the users and most disadvantageous to the rightholders.  It has been found, however, in many cases that such provisions are the most adequate way of obtaining a balanced solution.  The reasons might be that the use is of such a relatively small impact on the rightholders’ interests that other solutions would not be justified, or the burden to contact the rightholders and settle the remuneration and other conditions might be more than what can reasonably be required for uses that are limited, perhaps frequent, and supported by solid public policy concerns.  Furthermore, provisions permitting free use also ensure that users can choose the most appropriate works without having to consider, for example, whether the rightholders can be reached (orphan works).

 AUTONUM  
Where limitations and exceptions are permitted under the international conventions, it is normally also permitted to establish them as provisions on free use.  Exceptions are the specific provisions regarding non-voluntary licenses which are referred to, below.  There is, however, a general provision which might be seen as limiting the possible resort to provisions on free use, namely the last step of the three-step test in Article 9(2) of the Berne Convention, Article 10 of the WIPO Copyright Treaty (WCT) and Article 16(2) of the WIPO Performances and Phonograms Treaty (WPPT).  According to that step, limitations and exceptions may not “unreasonably prejudice the legitimate interests” of the rightholder.  This provision is normally understood as implying that a non-voluntary license may be required for a limitation or exception to be compatible with the test, if its economic impact exceeds a certain level.

 AUTONUM  
The Sullivan Study finds that a very large majority of the 57 analyzed national exceptions do not appear to require any payment of remuneration to rightholders.  Indeed, in 20 countries, the exceptions are drafted in such a way that they specifically rule out the payment of remuneration.  However, this can only really be fully assessed by considering in each case what other limitations are imposed by the exception, such as permitting only very specific types of accessible formats to be made, only certain very limited types of, or limited numbers of, bodies being able to act under the exceptions, and conditions ruling out profit‑making activity and activity that could compete with accessible formats that are commercially available
.

 AUTONUM  
In addition to the 20 countries with exceptions that specifically preclude any remuneration, 32 other countries appear to make provision in the form of a non-remunerated exception.  In the case of eight of these countries, the non-remunerated acts only apply in some circumstances though;  in other circumstances there must be, or may be, the possibility of remuneration.

 AUTONUM  
The Crews Study points out that most of the statutes examined permit libraries to make specified uses of copyrighted works without compensation to rightholders.  There are also some countries which have provisions allowing free use which are only operative under the condition that there is not a collectively managed license available covering that use
.  Similar findings are seen in the Studies on limitations and exceptions for educational purposes.
(c)
Non-voluntary licenses

 AUTONUM  
Non-voluntary licenses are explicitly permitted in Articles 11bis(2) and 13 of the Berne Convention, covering broadcasting, simultaneous rebroadcasting, cable transmission and other public communication of broadcasts, and recording of musical works and lyrics which have previously been recorded with the author’s authorization, respectively.  These provisions are still in use, but in a limited number of countries.  During the preparation of the WCT it was proposed that parties to that treaty should undertake not to apply those provisions, but it was rejected.  Similar provisions are Article 12 of the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (the Rome Convention) and Article 15 of the WPPT which (optionally) grant performers and producers of phonograms a right to equitable remuneration for the broadcasting and communication to the public of their commercially published phonograms.  In principle, however, these provisions do not belong to the non‑voluntary licenses discussed here, because they are established as rights as such, not as limitations or exceptions to exclusive or other, more wide‑ranging, rights.

 AUTONUM  
As the provisions of the international conventions, discussed in this document, are minimum requirements, countries are considered free to establish non‑voluntary licenses in cases where free use is otherwise permitted, as the former is considered a higher level of protection.

 AUTONUM  
Non-voluntary licenses enable the use in question to take place without the rightholders being able to prevent it, but entitling them to obtain equitable remuneration.  In this way such licenses may be considered more to the advantage of the rightholders, and accordingly more to the disadvantage of the users, than provisions regarding free use.  The rightholders will obtain some remuneration for the use, and the payment and management thereof will represent an additional burden for the users.

 AUTONUM  
In this respect, much depends on the way in which the non-voluntary license has been established.  Normally a distinction is drawn between legal licenses and compulsory licenses.  This distinction refers to where the permission for the use is granted.  If the use is permitted by the statute per se it is considered a legal license, whereas a compulsory license is a system in which the statute obliges the rightholders to grant the permission when this is requested by the users.  In any case, if the rightholders and the users cannot agree on the amount of the equitable remuneration or if, under a compulsory license, the rightholders refuse to grant the license to the users, national law will establish an appropriate authority to make the necessary decisions, for example, a designated court of law or a copyright tribunal.

 AUTONUM  
A compulsory license can be said to represent a more limited deviation from exclusive rights than a legal license, because it relieves, in principle, the rightholders from the burden of monitoring the possible use and claiming the remuneration.  On the other hand, where broadly representative organizations do not exist, such licenses do not enable the use of orphan works in the same way as legal licenses do.

 AUTONUM  
The Sullivan Study indicates that only three countries appear to provide an exception that is in effect a compulsory license with compensation for the rightholders in respect of all the acts permitted under their exceptions for the benefit of visually impaired people.  In addition, seven countries provide an exception that is a compulsory license for at least some of the permitted acts
.  

 AUTONUM  
There are various ways in which the split between pure exception and compulsory license has been made, such as compulsory license only applying to the making of sound recordings of works, recordings of broadcasts or large print copies, or when more than a single copy of a work is made.

 AUTONUM  
Only three countries have provisions for at least some of the acts permitted under exceptions that are not strictly speaking non-voluntary licenses because there is only the possibility of remuneration being paid to rightholders.  In only few countries, rightholders may request payment of equitable remuneration.  This constitutes a half-way house where a non-remunerated exception can in effect be overridden by a licensing scheme that a rightholder choose to set up covering the same act as that permitted under the relevant exception.  Thus, a rightholder is then free to seek payment under the licensing scheme if he wishes so.  This seems to correspond to the solutions identified in the Crews Study and referred to under (b), above.

 AUTONUM  
The Crews Study points out that typically an exception that requires compensation relies on the mechanism of collective management, because transaction costs would otherwise be too high if individual licensing had to be relied on.  Furthermore, collective management also offers additional advantages for both users and rightholders.  The requirement of licenses or payment of remuneration may also have advantages for the users, because lawmakers with such safeguards may be willing to accept more generous limitations and exceptions while, at the same time, the costs may or may not be a burden to an individual library as they might be spread widely to all eligible libraries or just form part of the library’s operating budget, covered by public funding.  Nevertheless, the license remains a precondition to some library services, and the license can be used to effectively limit the scope of a statutory exception to only certain works

 AUTONUM  
As to remuneration related to the exercise of the limitations allowing certain acts for educational purposes, the relevant Studies indicate that some laws grant rightholders some kind of remuneration for the exercise of the limitations and exceptions allowing certain acts, particularly reproduction acts, for educational purposes.  The forms in which such remuneration is provided vary from generally applied reprographic levies, levies for blank tapes and other media, levies on Internet and intranet use, application of compulsory licenses, extended collective licensing schemes, commercial licenses administered by collective rights management organizations to obligation to pay equitable remuneration. 
 AUTONUM  
A reference regarding special provisions regarding non-voluntary licenses for educational and research purposes, related to reproduction and/or translation, in developing countries of to the Appendix to the Berne Convention has been included in Chapter II of this document. 
(d)
Provisions regulating the management of rights

 AUTONUM  
Some legislators have tried to avoid the use of limitations and exceptions through provisions that are based on exclusive rights, but regulate the exercise of such rights, namely through obligatory collective management of right or, possibly, through extended collective management (the latter might also be seen as containing a certain element of limitation or exception).  Both models presuppose the existence of collective management organizations which are authorized by their members to negotiate with the users the use of their works.

 AUTONUM  
In the case of obligatory collective management the statute curtails the rightholders’ individual possibility of enforcing their rights against the users by providing that the rights in question can only be claimed through a collective management organization, possibly with certain additional conditions, for example that the organization has been approved by the government and fulfills certain basic requirements regarding its operations, etc.  Obligatory collective management has the advantage of shielding the users against claims from others when they have entered into an agreement with the approved organization, and such agreements normally include also a clause in which the organization undertakes to hold the users harmless from claims from rightholders who are not members, thereby in practice solving also the problems that might emerge regarding orphan works.

 AUTONUM  
Extended collective management presupposes not only the existence of a collective management organization but also that the organization represents a significant part, or the majority, of the rightholders.  The provision in the statute will only come into effect if an agreement regarding the use in question is reached between the users and the representative organization, but if that happens the statute extends the effect of that agreement to cover also rightholders who are not represented by the organization, typically provided that they have not specifically prohibited the use in question.  One might still argue that such provisions contain a certain limitation of the exclusive rights for the non-represented rightholders, but commonly they are considered more a regulation of the exercise of rights than a limitation or exception.  The advantage of such provisions can be said to be that they offer a solution to the licensing of orphan works, and they ensure that the conditions for the use have been negotiated.  On the other hand, they leave the underlying issues unsolved if the users and the representative organization cannot reach an agreement, in which case exclusive rights will apply, and they are only viable in cases where such organizations actually exist.

(e)
Relation to automated rights management systems

 AUTONUM  
The interplay between automated rights management systems and limitations and exceptions is the main focus of the Garnett Study.  It describes the basic functions of DRMs and confronts it with the characteristics of some typical limitations and exceptions.

 AUTONUM  
In accordance with views already expressed in previous literature about the subject, the Study concludes that while there are examples of copyright considerations influencing the architecture and workings of DRMs, such as the Single Copy Management System (SCMS) that allows only one generation of subsequent copies and the DVD regional coding, the situation is fundamentally different when it comes to limitations and exceptions.  They often require that various factual circumstances are taken into consideration which the computer‑based systems are not capable of assessing.  They also frequently rely on a legal interpretation of a term or a factual situation which requires human intervention.  Furthermore, such systems are developed by the rightholders who cannot be expected to invest the very significant resources that would be needed to establish such systems, as they would not be called for as far as their commercial interests are concerned, and such systems mandated by law would be very difficult to formulate and they would be likely to become obsolete very quickly
.

 AUTONUM  
Instead, the Study points to the solution of establishing Trusted Third Parties (TTP), that is, public or private institutions which fulfill a number of specific requirements that will enable both contents providers and users to rely on them and to entrust them with the detailed management of the limitations and exceptions, established by law
.  The Sullivan Study indicates that the exchange of electronic files between publishers and those making accessible copies may always work best where there is trust between the publishers and the organizations acting under an exception
. 

 AUTONUM  
A related issue is the extent to which national legislation establishes exemptions from a ban on circumvention of TPMs for the purpose of benefitting from limitations and exceptions under the law.  

 AUTONUM  
The Sullivan Study found that, while only 17 national statutes include specific provisions in this regard, the majority of countries do not appear to have addressed this issue.  However, a number of them have also not as yet provided any protection for rightholders against devices and services used to circumvent TPMs or the act of circumvention as such.  Until that type of provision exists in national law there is, of course, not an issue with regard to whether or not it must still be possible to enjoy exceptions where protective technology has been applied.  Anyone in those countries wishing to undertake the acts by an exception is not acting contrary to any law by circumventing any TPM in order to do so
.  

 AUTONUM  
In the Crews Study, 79 countries were identified as having provisions in their statutes regarding the circumvention of technological protection measures, out of which 26 have enacted exceptions, applicable to libraries, either specifically dealing with libraries or in a more general form, also applicable to other users or institutions
.  

 AUTONUM  
The five Studies on limitations and exceptions for educational purposes seem to indicate that failure to regulate the interface between the protection of technological measures and the exercise of limitations or exceptions for educational purposes may result in certain limitations or exceptions being sacrificed in return for the legal protection of technological measures, a situation contrary to the necessary balance of rights and interests.

 AUTONUM  
The Monroy Study
 reports that, in Latin American Countries, exceptions to technological protection measures have been provided for by the countries that have signed and implemented the Free Trade Agreement with the United States.  Some of these countries have adopted a regulation, which clearly resembles the provisions of the Digital Millennium Copyright Act (DMCA) in the United States, prohibiting the circumvention of technological protection measures as well as the manufacture and marketing of devices or services which are primarily designed to circumvent technological measures, which have no commercial use apart from circumvention or which are advertised as having this specific purpose.

 AUTONUM  
Violation of these prohibitions results in civil action, regardless of actions in respect of the infringement of copyright or related rights.  Nonetheless, any natural or legal person who is not in charge of libraries, archives, an educational institution or a non-commercial, non-profit-making public broadcasting authority and who has been involved intentionally and in order to achieve a commercial advantage or for private financial and commercial gain in any activities that are prohibited pursuant to the second paragraph of this Article shall be subject to the procedures and sanctions stipulated in the Penal Code. 

 AUTONUM  
The above-mentioned article states that “no order shall be issued for payment of damages by a non-profit-making library, archives, educational institutions or public broadcasting entity which provides evidence to show that it was unaware and had no reason to know that its acts constituted a prohibited activity.”  While a universally accepted principle of law is that ignorance of the law is no excuse and that no one can be absolved of liability by invoking in their favor their own fault, negligence, imprudence or lack of experience, in this case an educational institution can be exempted from civil liability by demonstrating that it did not know and had no reason to know of the prohibitions relating to technological protection measures.

 AUTONUM  
The exceptions to the prohibition of producing or marketing circumvention devices are: (i) reverse engineering for computer programs, with the aim of achieving interoperability with other programs;  (ii) research to identify and analyze flaws and vulnerabilities of technologies for encoding and decoding information;  (iii) preventing the access of minors to inappropriate online content;  and (iv) activities aimed at testing, investigating or correcting the security of that computer, computer system or network.

 AUTONUM  
The exceptions to the prohibition on circumventing or overcoming the technological measures are as follows:  (i) the above-mentioned exceptions relating to circumvention devices, i.e. reverse engineering for interoperability of computer programs, encryption research, preventing the access of minors to inappropriate online content and protection of computer systems;  (ii) access by a non-profit-making library, archive or educational institution to a work, performance or phonogram to which there is no other form of access, with the sole aim of taking decisions about its acquisition;  (iii) activities to protect the privacy of personal data; (iv) government activities aimed at implementing the law, intelligence activities, national defense, essential security and similar purposes; and (v)other exceptions established by an administrative procedure and in force for four years.

 AUTONUM  
The other countries in Latin America and the Caribbean which, as members of the WCT and WPPT, have developed legal protection for technological protection measures but have not stipulated exceptions to that protection, are omitting to give the general public which uses the works the opportunity to circumvent or overcome these technological constraints by legitimate means, thereby maintaining an imbalance to the detriment of rights such as education or teaching purposes.

 AUTONUM  
The Fometeu Study
 indicates that if technical measures clearly take precedence over limitations and exceptions imposed by the law on exclusive rights this approach could further limit opportunities for the dissemination of knowledge in African countries.  In this regard, the Study proposes two solutions.  The first consists of endowing exceptions with an imperative nature from which neither contracts nor technical measures could derogate.  However, due to the fact that technology is blind, a technical measure cannot differentiate between acts performed in conjunction with exceptions and other acts.  It reacts to requests for technical acts such as copying, printing, sending, reading and access.  It cannot recognize the context in which the act is performed.  The often subjective conditions imposed on the exercise of an exception cannot be analyzed and recognized by such technical measures

 AUTONUM  
The second direction is the one sought by rightholders when they lock their works.  The idea is to impose a contractual relationship on users.  Within the framework of these relations, the authors oblige users to submit to their conditions before being able to access the words.  In a teaching setting, this could take the form of a contract under which the right holders could either provide establishments which have legitimately acquired the work with a copy of the said work with no technical protection device or make available a copy whose technical protection device would take into consideration the specific type of exceptions which the establishment is authorized by the law to exercise.

 AUTONUM  
The Nabhan Study
 points out that only four national laws, out of the 17 laws revised, have provisions on copyright technical protection measures.  At least according to one of those laws, an educational institution which violates those provisions can remain liable to certain sanctions.

 AUTONUM  
The Study adds that it would be useful to draw the attention of Arab legislators to the possibility of working out exceptions to the stringent regime of technical protection measures, if these countries feel that the time is ripe to introduce such exceptions.  Naturally, this remark is meant first and foremost for the four countries which have already incorporated provisions concerning technical protection measures in their legislation.  Yet the remark also applies to the other countries which are in the process of modernizing their legislation and might be giving thought to the inclusion of provisions of this kind.

 AUTONUM  \* Arabic 
The Seng Study
 indicates that the most surprising finding is that no less than 16 countries among those surveyed in this Study have updated their copyright legislation with provisions to deal with technological measures.  However, only a few have provisions to deal with the issue of possible breach of laws protecting the breach of technological measures for educational purposes.  
 AUTONUM  \* Arabic 
Some laws have specific exceptions that permit educational institutions to circumvent access control technological protection measures for the purpose of making acquisition decisions about the work protected by technological measures.  Many of the other countries surveyed deal with this issue in an indirect fashion by defining the act of infringement of technological measures narrowly to encompass only the commercial dealings such as the manufacture or importation of any device or means specifically designed or adapted to circumvent technological measures.  Other countries link the rights given to protect against the circumvention of technological measures to the infringement of copyright in the work protected by technological measures.  
 AUTONUM  \* Arabic 
But even if it is not an infringement of copyright to use a work protected by technological measures pursuant to the education exceptions in copyright legislation, if such an use can only proceed by way of circumventing the technological measures, educational institutions, teachers and students may not have the skills or the means to be able to do so.  One solution in this respect has been to consider that it is legal for a person to commercially provide circumvention devices to schools and other educational institutions for the purpose of circumventing copy-protected works for educational purposes (for which these uses will qualify under an education exception).  

 AUTONUM  \* Arabic 
The growing proliferation of electronic books, compilations and databases that are digitally protected may pose challenges for educational institutions seeking to provide access to these legitimately acquired resources for instructional purposes (for instance, to enable multiple access or to make multiple copies of such works for distribution, when the technological measures only permit one copy to be made).  There could also be concerns that works in the public domain would be protected by technological measures and this would hinder access to such works in schools and educational institutions.  In the absence of licenses to permit the same, the laws of some of the countries surveyed seem to provide some leeway to ensure that technological measures do not displace the carefully nuanced and balanced educational exceptions in copyright laws.  However, more transparency and clarity as regards the implementation of these technological measures is certainly important.  In addition, laws such as those examined in this part of the Study represent a signal to the industry that this is necessary and vital to the continued efficacy of the exceptions in copyright as a balance between the interests of rightholders, end users and society.

(f)
Extra-legislative solutions

 AUTONUM  
A number of options presenting alternatives to exceptions have been described in the Studies covered by this analytical document so as to respond to the needs of educational activities, libraries and the visually impaired community in relation to copyright protection.  

 AUTONUM  
As to alternatives to exceptions to facilitate non-profit accessible format production, the Sullivan Study highlights two main solutions, one regarding the promotion of licensing and the other on the role of trusted intermediaries, including libraries.  

 AUTONUM  
Licensing, or licensing in combination with exceptions, may well be capable of delivering more useful assistance to visually impaired people than exceptions alone can deliver.  Collective licensing in particular is clearly a helpful way to resolve many of the difficulties with reaching agreement on licensing.  Collective licensing therefore benefits, and is trusted by, publishers as well as users of copyright material. 

 AUTONUM  
One of the keys to any licensing arrangement is the development of trust.  Rightholders need to be reassured that those making alternative formats control their circulation responsibly and protect copyright appropriately.  Certain libraries, for instance, are major producers of accessible material as well as having more usual library functions in giving visually impaired people access to this material.  They may be very well placed to create a trusted environment for controlled circulation and protection of protected material for the visually impaired patrons
.

 AUTONUM  
Other solutions not necessarily linked to the production of non-profit accessible copies as such, but rather to the use of new technological tools, are “built-in” accessibility, extension of print on demand and the sharing and deposit of e-files.  The Study also highlights the importance of DRMs, cost reduction policies for accessible copies and awareness raising activities
. 

 AUTONUM  
Among the most significant non-legislative recommendations set out by of some of the Studies on exceptions and limitations for educational activities are:  i) to promote initiatives to facilitate free access or to reduce the cost of cultural goods;  ii) to facilitate access to the results of research conducted with public funds;  iii) to promote the electronic publication of scientific journals protected by alternative licensing models; and  iv) to develop public policies aimed at developing a copyright system that in practice and effectively fulfills the tasks of paying for the work of the author and holders of related rights and providing an incentive to be creative. The components of that system are not only the legal framework, but also the cultural industries and collective management organizations.

IV.
Provisions related to the right of distribution of copies

(a)
Specific provisions

 AUTONUM  
Not all the commissioned Studies address the issue of international distribution of copies, produced under the various limitations and exceptions which are identified in national law.  It is, however, addressed at some length in the Sullivan Study
.  

 AUTONUM  
The Sullivan Study analyzes eight types of activities related to the distribution of copies, namely:

 AUTONUM  
The distribution to individuals or the distribution of accessible copies legally made by an organization permitted to act under a specific exception to assist visually impaired people within the jurisdiction, the Study identifies seven statutes that provide the most comprehensive possibilities for distribution of accessible copies in this respect.

 AUTONUM  
The distribution to organizations or the distribution of accessible copies legally made by an organization permitted to act under a specific exception within the jurisdiction to another organization within the same jurisdiction which assists visually impaired people; the Study identifies only three statutes which appear to extensively facilitate this type of distribution.

 AUTONUM  
The exportation to individuals, or the exportation of a legally made accessible copy by an organization entitled to make it under a specific exception to an individual visually impaired person in another country, the Study finds that at least 14 statutes that broadly permit this activity.

 AUTONUM  
The exportation to national organizations, or the exportation of legally made accessible copies by an organization entitled to make them under a specific exception to an organization assisting visually impaired people which operates in the other country, the Study finds no statute which makes specific provision for this activity.  

 AUTONUM  
The exportation to international organizations, or the exportation of legally made accessible copies by an organization entitled to make them under a specific exception to organizations assisting visually impaired people which operate internationally, the Study finds no statute that addresses this activity.

 AUTONUM  
The importation to individuals, or the importation of an accessible copy legally made in another country under a specific exception direct to a visually impaired person, the Study shows that 51 statutes seem to allow this act, in some cases with some restrictions.

 AUTONUM  
The importation to organizations, or the importation of accessible copies legally made in another country under a specific exception to an organization assisting visually impaired people, the Study shows that this is the category that reflects the most nuances in national legislation.  However, it shows that nine statutes allow this activity within certain restrictions.

 AUTONUM  
Finally, as to the exportation or importation of intermediate copies, or the exportation of legally made intermediate copies (that is copies necessarily created during the process of making accessible copies of a copyright work) to organizations in other countries which will use them to make accessible copies for visually impaired people and/or import of legally made intermediate copies from another country by an organization which will use them to make accessible copies for visually impaired people;  the Study finds that only three national statutes facilitate these activities
.

(b)
Exhaustion of rights

 AUTONUM  
For countries where a provision was found, the Sullivan Study indicates that there is the expected range from international exhaustion after the first sale or transfer of ownership of a copy by or with the consent of the copyright owner anywhere in the world, through regional exhaustion for countries in the European Union and/or party to the European Economic Area Agreement, to national exhaustion where rights are only exhausted after the first sale or transfer of ownership of a copy by or with the consent of the copyright owner in that country.  

 AUTONUM  
In some countries rules on exhaustion vary for different types of work.  Many countries make it clear, however, that rental (and in some cases lending) rights are not exhausted and a few countries specifically make it clear that the distribution right in tangible copies is not exhausted for copies made with the rightholder’s consent by recipients of an electronic communication of the work to the public
.

V.
The International Conventions

(a)
General provisions, the three-step test
 AUTONUM  
The provisions in the international conventions on copyright and related rights regarding limitations and exceptions are the subject of the Ricketson Study
.  The Study presents the limitations and exceptions permitted under the Berne Convention, the Rome Convention, the Agreement on Trade Related Aspects of Intellectual Property Rights (the TRIPS Agreement), the WCT and the WPPT, respectively, and it discusses in particular the adoption of the three-step test as a general provision applying to limitations and exceptions, the various types of limitations and exceptions permitted under the text, compulsory licenses, the application of the three-step test to specific areas of concern and specific issues relating to technological protection measures.

 AUTONUM  
Certain limitations and exceptions under the international conventions can be applied “across the board” by national legislation.  Among those, the three‑step test has come to center stage
.  It was first formulated during the 1967 Stockholm Conference in connection with the discussions on the introduction of an explicit provision granting the exclusive right of reproduction.  The Conference decided, instead of including a catalogue of more or less specific possible limitations and exceptions to that right, to adopt a general clause in Article 9(2) of the Stockholm Act (later repeated unchanged in the 1971 Paris Act) which permits limitations and exceptions to the right of reproduction if they are enacted (i) in certain special cases, (ii) provided that such reproduction does not conflict with a normal exploitation of the work and (iii) does not unreasonably prejudice the legitimate interests of the author
.

 AUTONUM  
As regards crosscutting limitations and exceptions to other rights, notably rights of performance, communication to the public, etc., the Conference did not adopt any explicit provisions, but it confirmed in the General Report of Main Committee I a statement from the General Report of the preceding 1947 Brussels Conference concerning the so-called “minor reservations”.  These reservations are permitted in respect of religious ceremonies, performances by military bands and the requirements of education and popularization
.  The doctrine of minor reservations was included under the wording of the three-step test in the 1994 TRIPS Agreement in Article 11 of which the test in substance was repeated, but without being limited to the right of reproduction.

 AUTONUM  
The WCT contains in its Article 10 two provisions based on the three‑step test, of which the first in paragraph (1) relates to the limitations and exceptions to the rights of the WCT itself.  Paragraph (2) relates to the implementation of the Berne Convention and makes the three-step test generally applicable to the rights under that Convention, as well, thereby extending the scope of the test from covering only the right of reproduction  to covering all economic rights, granted under the Berne Convention.  In addition, an Agreed Statement to the WCT clarifies the understanding that the provisions of Article 10 permit Contracting Parties to carry forward and appropriately extend into the digital environment limitations and exceptions in their national laws which have been considered acceptable under the Berne Convention.  Similarly, these provisions should be understood to permit Contracting Parties to devise new exceptions and limitations that are appropriate in the digital network environment.  It is also understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention
.

 AUTONUM  
There are also some provisions of a general character specifically for related rights.  This is the case as regards Article 15(2) in the Rome Convention which states that any Contracting State may in its domestic laws and regulations, provide for the same kinds of limitations with regard to the protection of performers, producers of phonograms and broadcasting organizations as it provides for, in its domestic laws and regulations, in connection with the protection of copyright in literary and artistic works.  However, compulsory licenses may be provided for only to the extent to which they are compatible with the Rome Convention.  The latter reservation notably means that the compulsory licenses in Articles 11bis(2) and 13 of the Berne Convention cannot be applied mutatis mutandis to the rights covered by the Rome Convention outside the areas where the latter permits compulsory licenses
.  Article 16 of the WPPT only contains a general provision permitting the same limitations and exceptions as those provided for in the national legislation on copyright in literary and artistic works and supplemented with the same Agreed Statement
.

(b)
Specific provisions

 AUTONUM  
Apart from these general provisions, the Berne and Rome Conventions contain a number of provisions permitting specific limitations and exceptions, whereas the TRIPS Agreement, the WCT and the WPPT, other than their general reference to the Berne Convention (except the WPPT) only contains the general rule of the three-step test.  The provisions in the Berne Convention are Article 2(4) on official texts;  Article 2(8) on news of the day and press information;  Article 2bis(1) on political speeches and speeches delivered in the course of legal proceedings;  Article 10(1) on quotation;  Article 10(2) on utilization for teaching purposes;  Article 10(3) supplementing the two preceding provisions in respect of attribution of source and authorship;  Article 10bis(1) on use of articles in newspapers and periodicals;  Article 10bis(2) on use of works in the reporting of current events;  Article 2bis(2) on reporting of lectures, addresses and other similar works;  Article 11bis(2) on non-voluntary license for broadcasting, etc.;  Article 11bis(3) on ephemeral recordings (time-shifting recordings made for broadcasting purposes); and Article 13(1) on non‑voluntary license for recording of already recorded musical works.  Furthermore, the Appendix to the Berne Convention contains a series of compulsory licenses concerning the translation and reproduction of works for educational and developmental purposes in developing countries
.

 AUTONUM  
The specific provisions of the Rome Convention are shorter and more general in nature than those of the Berne Convention.  They are placed in Article 15(1), which allows Contracting States to provide for exceptions as regards:  private use;  use of short excerpts in connection with the reporting of current events;  ephemeral fixations;  and use solely for the purposes of teaching or scientific research
.

(c)
Territorial application, exhaustion of distribution rights of physical copies, importation of unauthorized copies

 AUTONUM  
Throughout the abovementioned international treaties and conventions governing the framework for national copyright laws, the underlying premise is that copyright legislation is territorial in nature.  This means that each national law can generally only make provision for the rights that exist in that territory, and any limitation and exception to those rights only determine what acts can be undertaken in that territory without infringing copyright.  
 AUTONUM  
Where acts are undertaken across jurisdictions, it is usually extremely difficult to determine with certainty what parts of those acts are lawful and what parts are not.  The guidance provided by private international law appears to be very complex and there is likely to be a considerable divergence of opinion amongst legal experts about the correct interpretation of copyright laws.
 AUTONUM  
A right to control the distribution of physical copies is only clearly provided in the WCT and the WPPT.  The Agreed Statements in these Treaties clearly indicate that the right of distribution provided by Article 6(1) of the WCT for authors of literary and artistic works and by Articles 8(1) and 12(1) of the WPPT for performers and producers of phonograms respectively is concerned with only the distribution of physical copies.  
 AUTONUM  
This right is not specifically provided in the Berne Convention, other than distribution right in Article 14(1) for literary and artistic works adapted and reproduced as cinematographic works, and no right in this respect is clearly required by the TRIPS Agreement.

 AUTONUM  
Also of note is the fact that, the WCT and WPPT leave to national legislation to decide on how and when the right of distribution is exhausted after the first sale or other transfer of ownership of the original or a copy of the work, fixed performance or phonogram where the transfer has been authorized by the author, performer or producer of the phonogram respectively.  
 AUTONUM  
Provisions on exhaustion of distribution rights are, though, not really relevant to deciding whether or not accessible copies made in one country under a specific exception to copyright can be imported into another country.  This is because the concept of international exhaustion in the WCT and WPPT is clearly limited to the exhaustion of the distribution right in a copy that has been made with the authorization of the author or other rightholder.  Therefore, copies made under exceptions are not so made as the author or other rightholder has not given permission for them to be made at all
.  

 AUTONUM  
In contrast, provisions on exhaustion become relevant for those interested in cross border movements of accessible copies when they are made under agreements with rightholders.

 AUTONUM  
No provision in international treaties or convention explicitly dictates how to treat a copy that comes into a person’s possession through the above acts, if they take place across borders, that is to say, where the copy is exported from one country and imported into another, and when that copy is made under authorization granted by the author or other rightholder, or when a copy is made under a permitted exception to copyright in the country in which it is made (legally made copies).

 AUTONUM  
However, when a copy is made in any country by infringing copyright (illegally made copies) and that copy is exported from one country and imported into another, Article 16 of the Berne Convention imposes an obligation on Members of the Berne Union to make infringing copies liable to seizure, including where copies of the work are made in countries which do not, or no longer, provide copyright protection for the work.  The TRIPS Agreement provides for certain specific rules in its Part III to guarantee efficient application of seizures.  

[End of document]
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