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Introduction

 AUTONUM  \* Arabic 
The word “education” is derived from the Latin term, “educare”.  This term is itself derived from the Latin root “ēdūcere”, which means “to nourish”, “to bring out” or “to draw forth”.  As early as 500 BC, the importance of education was explored by Confucius.  In his discourses as recorded in The Analects, Confucius placed the greatest emphasis on studying, personal knowledge and self-introspection to achieve the status of a virtuous and moral person.
  And on this central philosophy, he built the axiom that social perfection meant that a government had a duty to educate its people.
  This was a philosophy that was as advanced as it was extraordinary for a time of great social unrest in China.  Some 100 years later, Plato also arrived at the same conclusion.  In his masterpiece, the Republic, he opined that educating a nation’s citizenry is education for the State and its leadership.  It is only by a process, which Plato’s pupil Aristotle would describe as self-realization, where a child enters into a society’s collective virtue and wisdom by studying its literature, science and philosophy that as an individual, he can grow into the fullness of the proper life of man.  
 AUTONUM  \* Arabic 
In our days, it is axiomatic that every society views education to be fundamental.  Article 26(1) of the 1948 UN Universal Declaration of Human Rights asserts that “everyone has the right to education”, that “education shall be free, at least in the elementary and fundamental stages” and “elementary education shall be compulsory”.
  Though the Declaration likewise grants “everyone … the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author,”
 the significance of educational activities and the interests of educators, students and educational institutions in the law of copyright has always been given due recognition in the law of copyright.  In fact, the very first modern copyright legislation, the Statute of Anne 1709, was entitled “An Act for the Encouragement of Learning”.  Not only did it replace the monopoly in printed books granted to printers with rights granted to authors, it also placed emphasis on the continued accessibility of books in public libraries and their affordability to university staff and students.
  The public interest in education likewise received favourable treatment in international conventions.  Even where the focus of the first draft of the Berne Convention was “to constitute a general Union for the protection of the rights of authors in their literary works and manuscripts”,
 a philosophy subsequently embodied in Article 1 of the Berne Convention, the drafters were careful not to encroach on the special status of educational usage of copyright material.  Thus, the “liberty of extracting portions from literary or artistic works for use in publications designed for educational or scientific purposes” was expressly reserved for countries of the Berne Union, and the Berne Act was specifically stated not to affect national legislation for this purpose.
  As Numa Droz, the Swiss president of the international Berne drafting conferences of 1884 to 1886, who had himself avowed his strong interest in copyright matters, stated in his closing address to the first conference in 1884:

Whereas, for one thing, certain delegations might have wished for more extensive and more uniform protection of authors’ rights, due account did also have to be taken of the fact that the ideal principles whose triumph we are working towards can only progress gradually on the so-varied countries that we wish to see joining the Union.  Consideration also has to be given to the fact that limitations on absolute protection are dictated, right in my opinion, by the public interest.  The ever-growing need for mass instruction could never be met if there were no reproduction facilities which are at the same time, should not generate into abuses.  These were the various viewpoints and interests which we have sought to reconcile in the draft convention… Our work is therefore the result of mutual concessions, and it is with that in mind that it is recommended to all governments for approval.

 AUTONUM  \* Arabic 
Today, there is an ever-increasing emphasis on public education from the very young to corporate training to continuing adult education.  Likewise, instructional pedagogies are changing from imparting information in classrooms to self-learning and self-realization.  Students are learning from an increasingly wide array of texts and subjects, and authors and publishers have responded with a proliferation of quality texts and instructional materials.  And the globalization of education has led to the rise of new players and participants in the for-profit education services industry,
 ranging from tuition providers to pre-schools and preparatory schools to training, testing and practice examination services.  Furthermore, the advent of information technology and the Internet has changed the paradigms of teaching, as more and more materials become easily available on the digital environment, and at low or no cost, and new paradigms of instruction such as e-learning and distance learning become possible and accessible.  Both developed and developing countries alike appreciate the continued importance of having a high level of availability and accessibility of knowledge for educational purposes, as it is crucially important to a country’s social and economic sustenance and development.
Scope and Methodology of the Study

 AUTONUM  \* Arabic 
Within the existing framework established by international copyright treaties, national legislatures have evolved rules in their copyright laws that seek to reconcile and balance the interests of authors, publishers, educators, students and educational and instructional institutions.  These range from exceptions and limitations that support educational activities to licenses and contractual solutions to setting up repositories by institutes of higher learning for educational purposes. 

 AUTONUM  \* Arabic 
This study, which is commissioned by the WIPO Secretariat, seeks to examine the copyright exceptions for the benefit of educational activities that have been developed in the countries under review.  It also seeks to review the impact of technological measures on the exercise of these exceptions and the relationship between laws protecting the circumvention of technological measures and the educational exceptions.  This examination is conducted in the following manner.  
 AUTONUM  \* Arabic 
Part One of this study briefly examines the relevant provisions in the Berne Convention and Rome Convention that provide exceptions for the benefit of educational activities.  
 AUTONUM  \* Arabic 
Part Two of this study examines the individual copyright exceptions for the benefit of educational activities in the national legislation of WIPO member states in Asia.  The member states covered in this study are:

	1. Australia
	2. Bangladesh

	3. Bhutan
	4. Cambodia

	5. China (excluding Hong Kong and Macau)

	6. Cook Islands

	7. Democratic People’s Republic of Korea
	8. Fiji

	9. Indonesia
	10. India

	11. Indonesia
	12. Iran

	13. Japan
	14. Kiribati

	15. Lao
	16. Malaysia

	17. Maldives
	18. Marshall Islands

	19. Micronesia
	20. Mongolia

	21. Myanmar
	22. Nauru

	23. Nepal
	24. New Zealand

	25. Niue
	26. Pakistan

	27. Palau
	28. Papua New Guinea

	29. Philippines
	30. Republic of Korea

	31. Samoa
	32. Singapore

	33. Solomon Islands
	34. Sri Lanka

	35. Thailand
	36. Timor-Leste

	37. Tonga
	38. Tuvalu

	39. Vanuatu
	40. Vietnam


Table 1:  List of Countries Reviewed in this Study

 AUTONUM  \* Arabic 
Part Three of this study conducts a comparison, analysis and assessment of the copyright exceptions identified in Part Two of the study.  It presents case studies from the licensing solutions deployed by a selected number of countries in the study.  It also examines the technological protection laws of the countries under review and examines their interaction and relationship with educational exceptions.

 AUTONUM  \* Arabic 
For the purposes of this study, in particular, in Part Two of this study, an examination of the relevant national legislation is confined to the English translations of statutes which are publicly accessible or deposited with the WIPO Secretariat.  However, preference will be given to the English versions of the statutes that are made available on or through the official copyright or intellectual property offices of the WIPO member states, because occasionally, these versions reflect more recent revisions to copyright legislation than the versions of the copyright legislation deposited with the WIPO Secretariat.  Where no English translations of the statutes are available, or where the quality of the translations is poor, this author has, on the advice of the WIPO Secretariat, not conducted the requisite examination and analysis for that country in this study.  Where there is a patent ambiguity in the English version of the copyright legislation which quite possibly arises from problems with the translation, this will be pointed out accordingly.

 AUTONUM  \* Arabic 
One of the more difficult aspects of researching on the copyright laws of these countries in Asia has been encountered in relation to South Pacific countries.  Many of these countries have neither enacted their own copyright laws nor have online databases of legislation.  To find the applicable copyright legislation in these countries requires researching their Constitutions and the transitional provisions in their laws, many of which are neither easily accessible nor available.  The results show that in many of these countries, the legal position is that governed by either the U.K. Imperial Copyright Act of 1911 or the U.K. Copyright Act of 1956.  While every effort has gone into checking these conclusions against accessible secondary literature to confirm this conclusion, this is by no means conclusive because at the time of preparing this study, these countries could have enacted their own copyright legislation to replace the U.K. copyright legislation.

 AUTONUM  \* Arabic 
There is considerable nexus in the public interest roles of educational institutions and libraries, particularly public and academic libraries and archives and those that are not-for-profit.  A comprehensive study of the copyright limitations and exceptions for libraries and archives has been commissioned by the WIPO Secretariat and has recently been published (“WIPO Study on Libraries and Archives”).
  To avoid any overlap in coverage, this study will not look at the copyright limitations and exceptions for libraries.  Instead, reference will be made to that study by Dr Kenneth Crews dated 26 August 2008.

 AUTONUM  \* Arabic 
As this is an international study of copyright laws across a wide and diverse regional grouping, the co-operation of all the countries and their organizations is very important to lead to a better understanding of the legal systems of copyright as based on the legal cultures in each country.  While this author does not claim to be an expert in the copyright laws of all the countries surveyed in this study, some care has indeed gone into reviewing and checking all references and citations in this massive study.  Given the time limits for the completion of this study, this study employs primarily a largely literal interpretation of the copyright legislation in these countries in conducting the review and analysis.  This may not be the most appropriate approach.  Thus, genuine issues could arise in interpreting and applying these legislative provisions.  While the author deeply appreciates the help of the national experts in this regard, this author also humbly accepts that all errors in this study are his, notwithstanding the exercise of his best efforts within the time frame for this study, and looks forward to receiving the readers’ constructive input and feedback.  As the great English poet and satirist Alexander Pope said, “To err is human, and to forgive divine.”  The approach adopted in this study is to be largely descriptive of the issues, and to avoid presenting any of the issues as the author’s opinion in order to be objective and balanced.  It is hoped that this study at the very least provides a common platform for countries to share and learn from each other’s experiences in the area of legislating for copyright exceptions for the benefit of educational activities. 

 AUTONUM  \* Arabic 
The author wishes to thank the International Federal of Reprographic Rights Organizations (“IFFRO”) for the help he received from Mr Olav Stokkmo, Chief Executive and Ms. Anita Huss, General Counsel.  He also thanks Ms. Caroline Morgan, General Manager, CAL (Australia) and Chair of IFFRO’s Asia Pacific Committee for her unstinting enthusiasm and her kindness and support in securing much of the necessary information needed for this study from the Reprographic Rights Organizations of the respective countries in the study.  He also wishes to thank Ms. Zhou Lingling from the Operational Office, National Science Library, Chinese Academy of Sciences and Mr. Sithong Sikhao, Central Library, National University of Laos for their speedy and informative replies to the country questionnaires he sent out via Ms. Teresa Hackett, Programme Manager for Electronic Information for Libraries (eIFL).  Thanks must also be given to Ms. Geidy Lung, Legal Officer with the Copyright Law Division, WIPO, for her unstinting encouragement and support, and for her patience with the conduct of this study.  Finally, the author wishes to thank his dear wife Xu Le, for serving as his Chinese legal researcher and academic partner, and for her forbearance, her patience and her understanding for all the long hours he put in to finish the study.  With the completion of the study, he will resume the role of a good husband and a good father to her and to their first born daughter, whose infectious smile never ceases to bring one on his face, even during those long and dreary nights when he is pouring over the minutiae in copyright treaties and legislation.

Part I:  International Conventions and Instruments

THE BERNE CONVENTION
Article 10(2):  Free Uses for Teaching

 AUTONUM  \* Arabic 
The starting point for an examination of provisions in international copyright instruments that are relevant to educational activities must be the Berne Convention for the Protection of Literary and Artistic Works.  As noted above in the Introduction, the significance of educational activities has been recognized as early as the first edition of the Berne Convention in Article 8 of the Berne Act, which read as follows. 

As regards the liberty of extracting portions from literary or artistic works for use in publications destined for educational or scientific purposes, or for chrestomathies, the effect of the legislation of the countries of the Union, and of special arrangements existing or to be concluded between them, is not to be affected by the present Convention.

 AUTONUM  \* Arabic 
In its present form is Article 10(2) of the Berne Convention (1971 Paris Act), which reads:

Article 10:  Certain Free Uses of Works

(2) It shall be a matter for legislation in the countries of the Union, and for special agreements existing or to be concluded between them, to permit the utilization, to the extent justified by the purpose, of literary or artistic works by way of illustration in publications, broadcasts or sound or visual recordings for teaching, provided such utilization is compatible with fair practice.

(3) Where use is made of works in accordance with the preceding paragraphs of this Article, mention shall be made of the source, and of the name of the author if it appears thereon.

a)
Scope of “Teaching”

 AUTONUM  \* Arabic 
As Professor Ricketson explained in his WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment, Article 10(2) is a permissive rather than mandatory exception.
  It enables Berne Union members to permit, either through national legislation or bilateral agreements between the member states, the utilization of works by way of illustration for “teaching”.  At the Stockholm Conference, the conference delegates explained the meaning of the word “teaching” in the Committee’s as follows:

The wish was expressed that it should be made clear in this Report that the word “teaching” was to include teaching at all levels – in educational institutions and universities, municipal and State schools, and private schools.  Education outside these institutions, for instance general teaching available to the general public but not included in the above categories, should be excluded.

 AUTONUM  \* Arabic 
In the light of these comments, teaching under Article 10(2) has been said by some commentators to equate to formal education at elementary, intermediate and tertiary institutions of learning,
 figuratively described by a learned commentator as one that would lead to an “official” degree.
  However, given the breath of degrees, diplomas, certifications and qualifications that both public and private education institutions may award for a multitude of course of studies, perhaps an alternative view is to focus on not just on the academic, vocational or professional accreditation, certification or qualification awarded at the conclusion of the instruction but also the nature of the instruction and formal assessment leading to the accreditation, certification or qualification.  That way, educational institutions offering adult education programmes such as language proficiency courses, literacy programmes and vocational training will come within its ambit, but not continuing education or refresher programmes generally.
  Indeed, as will be illustrated in the review of the countries’ copyright exceptions, many countries have provided for the inclusion of such programmes within their educational exceptions.

b)
Utilization “to the extent justified by the purpose … by way of illustration” for Teaching

 AUTONUM  \* Arabic 
One feature of the Article 10(2) exception which requires elaboration is the requirement that the “utilization” of the work be “by way of illustration … for teaching”.  However, this utilization has to be “to the extent justified by the purpose … for teaching”.

 AUTONUM  \* Arabic 
A commentator has expressed the view that the qualifier “by way of illustration … for teaching” introduced in the Stockholm Act (which led to the current version of Article 10(2)) was not intended to circumscribe or restrict the condition that the “liberty of extracting portions [be] for educational … purposes” (in the original Article 8 of the Berne Act).
  In fact, the revisions arose from concerns raised as to whether the then existing provision limited the amount of a work that could be used.  The result of the discussions arising from the Stockholm Revision Conference was to accept that there were some limitations on the scope of use of the work (“by way of illustration”).  However, this would not exclude the use of the whole of a work in appropriate circumstances (“for teaching”).
  The net result is that subject only to the condition that “such utilization [be] compatible with fair practice”, Article 10(2) contains no quantitative limitations on the amount of a work that could be used for teaching purposes, or the number of copies that may be made.

c)
“Compatible with Fair Practice”

 AUTONUM  \* Arabic 
Various commentators have accepted the view that the requirement that utilization be “compatible with fair practice” should be given the same interpretation as that in Article 10(1), where the expression also appears.  At the Stockholm Revision Conference, there was considerable discussion about this requirement in conjunction with Article 10(1).  In the context of whether the length of a quotation should be allowed, the Main Committee I stated that whether a use for quotation purposes was compatible with fair practice “can only be accepted after an objective appreciation”.
  In the absence of any definitive interpretation of this expression, and in the context of the TRIPS Agreement, the WCT and the WPPT, some commentators have suggested that this involves a consideration of the criteria for the 
three-step test as set out in Article 9(2) – namely, that such utilization for teaching (i) does not conflict with a normal exploitation of the work and (ii) does not unreasonably prejudice the legitimate interests of the author.

 AUTONUM  \* Arabic 
An example of how this would apply was suggested by Professors Ricketson and Ginsburg in their commentary on the Berne Convention.  On the issue of whether coursepacks (a collection of materials, usually extracts from books and articles from periodicals, that are used in classrooms and made in multiple copies as handouts or bound and distributed as books) and anthologies of poetry, which could have come under the original language of Article 10(2) as chrestomathies and anthologies, the learned commentators have opined that “it will be a distortion of language to describe [them] as being used ‘by way of illustration … for teaching’”.
  However, the same authors opine that such uses subject to voluntary licensing arrangements or compulsory licensing schemes could meet the requirements of Article 9(2), and thus qualify as being “compatible with fair practice”.
  Another commentator has however voiced his disagreement with this observation, opining that these two examples are not exemplificative or exhaustive of all possible teaching anthologies, thus implying that the existence of licensing schemes will not detract from a possible reliance on Article 10(2) to support the free use of literary and artistic works in coursepacks and anthologies.
  There is some force in the observation that what is a use that is “compatible with fair practice” is not necessarily resolved by reference to remuneration to the authors, particularly where these interpretative approaches to international instruments are based on the subjective aims or objectives pursued by national legislation.
  Support for this observation may come from the object and purpose of Article 10 (expressly described as “certain free uses of works”).
  In addition, if the right of the author to obtain equitable remuneration is not to be prejudiced, that right is expressly reserved to the author in the Berne Convention.

d)
Range of Works for Teaching Purposes 

 AUTONUM  \* Arabic 
Article 10(2) permits the utilization “of literary or artistic works” for teaching purposes.  As defined in Article 2(1), this expression shall include “every production in the literary, scientific and artistic domain, whatever may be the mode or form of its expression”.

e)
Range of Teaching Utilizations

 AUTONUM  \* Arabic 
Article 10(2) provides that the copyright exceptions provided in national legislation may permit the utilization of literary and artistic works by way of illustration in “publications, broadcasts [and] sound [and] visual recordings”.  The term “publications” is drawn from the expression “published works” as defined in Article 3(3) to mean copies of works published with their authors’ consent to satisfy the reasonable requirements of the public.  This encompasses all permanent forms of fixation of a work, “whatever may be the means of manufacture of the copies”.
  “Broadcasts” would be the wireless transmission for public reception of sounds or images and sounds of the representations.
  “Sound and visual recordings” would include tapes, videograms, phonograph records and cinematographic films.
 

 AUTONUM  \* Arabic 
Thus, on the issue of whether Article 10(2) prescribes the range or type of utilization of the works for teaching purposes (as opposed to the type of work that can be utilized), one view taken by Professors Ricketson and Ginsburg is that the utilization is limited to publications, broadcasts and sound and visual recordings.  This implies that works that are transmitted by way of “communication to the public by wire” fall outside Article 10(2).
  For this reason, Professors Ricketson and Ginsburg have argued that “on-demand transmissions” such as works streamed via the Internet will fall outside the range of works that can be utilized under Article 10(2), not even as an extended form of “broadcasting”.
  On this view, online instruction will be a form of “making available” of the works for teaching purposes,
 and as an exception, it will have to satisfy the criteria set out in the three-step test.

 AUTONUM  \* Arabic 
A contrary view, expressed by Professor Xalabarder, is that Article 10(2) is an “open, flexible and technology-neutral exception”.
  For instance, commentators have generally accepted that permissible teaching utilizations under Article 10(2) would encompass not only the making of broadcasts but also the performances of broadcasts in schoolrooms or lecture theatres.
  Professor Xalabarder has argued persuasively that the Stockholm Conference delegates intended to broaden the permissible utilizations with the expression “publications, broadcasts and sound and visual recordings”, and that these categories were not intended to exhaust the full range of permissible utilizations.  Thus he takes the view that the term “utilization” is neutral enough to cover not only reproductions but also communications to the public.  On this approach, there would seem no reason to exclude “distance learning”, correspondence courses, “teaching on demand” or even “pod-casting” where Web-based courses take the place of face-to-face instruction, which Professors Ricketson and Ginsburg had nominally accepted as being permissible forms of teaching.
 

Article 10(1):  Free uses for quotations
 AUTONUM  \* Arabic 
As the ability to make quotations from other works is an essential part of the intellectual process for conducting education and instruction, reference will be made to the only mandatory exception in the Berne Convention.  Article 10(1) permits the making of quotations from a work which has already been “lawfully made available to the public”, providing the making is “compatible with fair practice” and “their extent does not exceed that justified by the purpose”. 

 AUTONUM  \* Arabic 
Commentators have opined that the expression “lawfully made available to the public” encapsulates not just works that have been published, where copies are “made available” but also works that have been performed in public or broadcasted, where no such copies of the works are made.
  Hence works which may be quoted pursuant to Article 10(1) include not just books, articles, visual works and other printed matters, but also lectures, performances or broadcasts.

 AUTONUM  \* Arabic 
Unlike the version in the Brussels Act, which limits the scope of the taking to “short quotations”, the current version expressly removes this quantitative restriction, preferring to subject this to the requirement of whether the extent of the quotation is “compatible with fair practice”.
  The same point made in the previous discussion regarding the same requirement in Article 10(2) applies, namely that an “objective appreciation” will be conducted, to determine if a lengthy quotation is necessary for reasons such as the purpose of the exposition or for ensuring the robustness of scholarship.
 

 AUTONUM  \* Arabic 
As regards the third element, the preparatory work for the Stockholm Conference and the discussions at the Stockholm Main Committee I affirmed that quotations for “scientific, critical, informatory or educational purposes” are within the scope of Article 10(1).
  As a corollary, instruction for scientific research as part of a teaching curriculum would also probably fall within Article 10(2).

Article 10(3):  Attribution of authorship and source 
 AUTONUM  \* Arabic 
Both free uses for quotations in Article 10(1) and for teaching purposes in Article 10(2) are subject to the requirement set out in Article 10(3), which provides that mention should be made of the source and the name of the author if it appears thereon.  After all, attribution of the source and authorship is consistent with good scholarship and academic practice. Commentators are agreed that Article 10(3) removes any doubt that the right of attribution is to be observed in relation to quotations and educational uses.  However, commentators are divided on whether the right of integrity referred to in Article 6bis also applies.  In his earlier commentary, the WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment, Professor Ricketson took the view that the right of integrity did not apply, in view of the necessity to make modifications and alterations to a work for quotations and teaching purposes
  However, in the latest Berne Convention Commentary by Professors Ricketson and Ginsburg, they take the view that “while modifications within reason may be required when works are utilized for teaching purposes, this should not give carte blanche to educators to make deleterious, reputation-damaging alterations”.
  Professors Ricketson and Ginsburg’s latest view is probably more consistent with the statement of the Report of the Main Committee I of the Stockholm Conference where the delegates agreed that the Article 6bis applied in respect of exceptions authorized by the Convention, including Article 10.
 

Articles 2(4) (Official texts), 2(8) (News of the day), 2bis (Political speeches and legal proceedings) and 10bis (Informatory purposes and current events)
 AUTONUM  \* Arabic 
At a societal level, education may be seen as encompassing knowledge of the policies and events within a society.  Preserving a citizen’s “freedom of opinion and expression to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers”,
 his “right to take part in the government of his country” and express “the will of the people” to found the authority of the government
 are fundamental human rights which stem from a citizen’s self-realization of social policies and his role in society.  It is thus appropriate to briefly mention the following Articles in the Berne Convention which address this larger notion of “social education” as encompassing notions of research and freedom of information.  The reader is advised to refer to the WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment by Professor Ricketson for a more detailed discussion of these Articles.

 AUTONUM  \* Arabic 
Article 2(4) provides that it shall be a matter for national legislation to determine the copyright protection to be granted to laws, court orders and other kinds of legal and official documents and official translations of such texts.  The public interest ground for doing so is to ensure unrestricted and free public access to official government information.  The flexibility afforded to national legislation means that member countries can choose to leave official texts in the public domain, or accord them protection as literary or artistic works, or grant them qualified protection subject to generous public use rights.
  Likewise, Article 2bis(1) provides that it shall be a matter for national legislation to exclude, wholly or in part, political speeches and legal proceedings from the scope of copyright protection.  Again, the operative public interest is to ensure public access to and participation in the political process and to promote transparency and accountability in politics and government.

 AUTONUM  \* Arabic 
Article 2(8) excludes “news of the day or … miscellaneous facts having the character of mere items of press information” from the protection of the Berne Convention.  This provision has been described by commentators as embodying the principle that copyright protection does not extend to facts and information as such.
  The public interest in facilitating the dissemination of current events and promoting the free flow of information extends to various exceptions made for the benefit of the press. 

 AUTONUM  \* Arabic 
Article 10bis(1) similarly permits mass media such as the press, radio and TV to reproduce, broadcast or communicate to the public by wire, articles published in newspapers or periodicals on “current economic, political or religious topics” or broadcast works of the same.  That this exception is confined only to matters of public interest can be seen from the qualification on the subject matter.  It does not extend to other types of news reporting such as literary and artistic reviews, sports reports and lifestyle write-ups.
  This exception is subject to the requirement that the source of the subject matter must be clearly indicated.  Its related exception, Article 10bis(2), permits the use of literary or artistic works seen or heard in the course of reporting current events to be reported by means of photography, cinematography, broadcasting or communication to the public by wire, “to the extent justified by the informatory purpose”. 

 AUTONUM  \* Arabic 
Yet another related exception is Article 2bis(2), which permits mass media to reproduce, broadcast and communicate to the public by wire, public lectures, addresses and other works of the same nature, “when such use is justified by the informatory purpose”.  This last expression has been explained by commentators as implying that the reporting of a public talk or lecture must be with the object of informing the public, and that the talk or lecture itself need not be “news”.

Article 9(2):  General exception concerning reproduction rights
 AUTONUM  \* Arabic 
It is appropriate to discuss Article 9(2), the general exception concerning reproduction rights and its “three-step” test last because this exception post-dated the other exceptions previously discussed and was only introduced pursuant to the Stockholm Act.  A detailed analysis of Article 9(2) and the “three-step” test lies outside the scope of the present Study, as it has been previously addressed in a comprehensive study by Professor Ricketson.
  It suffices here to make some observations about Article 9(2) and its relationship with the other exceptions, with reference to Article 10(2) in particular.

 AUTONUM  \* Arabic 
First, the reference to “certain special cases” in Article 9(2) has been explained in the WTO Panel decision as referring to the requirement that the exception or limitation “must be limited in its field of application or exceptional in its scope”
 in both a “quantitative as well as in a qualitative sense”.
  Like the WTO Panel, some commentators take the view that the “special cases” must be justified by some reason of public policy or some other exceptional circumstance.
  However, others take the view that the expression “certain special cases” should not receive a normative interpretation, as the purpose behind the exception will fall to be tested by the second and third steps of the three-step test.
  In other words, there need not be a clear public-policy justification for such exceptions, as long as they are sufficiently narrow.

 AUTONUM  \* Arabic 
In the context of the present study, on the latter view, exceptions that are specifically directed to educational activities are more likely to pass muster as exceptions directed towards “certain special cases”.  Nonetheless, given the wide spectrum of education activities, which range from specific modes of use of works in instruction in schools to general public education, too narrow a view of the first requirement in the three-step test will potentially limit the scope of exceptions that qualify under Article 9(2) and limit their consideration in the second and third steps of the test.

 AUTONUM  \* Arabic 
Secondly, as regards the second step, the WTO Panel seemed to reject a purely empirical approach, preferring the view that uses permitted under the exception would “conflict with the normal exploitation of the work” if uses “enter into economic competition with the ways that right holders normally extract economic value from that right to the work … and thereby deprive them of significant or tangible commercial gains.”
  Commentators have further opined that the normative approach which seeks to establish a justification for use of the work should include non-economic considerations as well, since an assessment based purely on economic normative considerations would preclude exceptions that permit any free use from being considered under the third step of the three-step test in Article 9(2).
 The net result is that there is a balancing exercise involving difficult value judgments to be conducted to assess the non-economic normative considerations (for the author as well as the user) against the economic normative considerations (for the author) to determine whether such a use is “normal”.
  In conjunction with the stated objective of the Berne Convention to protect the rights of authors, this calls for non-economic normative considerations for the user to be clearly articulated and the public interest character of such uses going beyond the purely individual interests of the user to be identified.

 AUTONUM  \* Arabic 
To illustrate, the use of works for examination purposes is on its face a use that authors would normally extract economic value from the works.  However, such uses would benefit its users (educators as well as students) and are clearly for public interest purposes as examinations are a crucial part of the assessment process in education.  On balance, such uses appear to qualify under the second step of the three-step test and fall for further consideration under the third step.  On the other hand, where commercial publishers seek to publish a compilation of these examination papers, the non-economic normative considerations supporting examination uses (to help students prepare for examinations based on past-year papers) is subjected to the countervailing use by the publishers of the commercial interests of authors in the potential uses of their works.  
 AUTONUM  \* Arabic 
Thirdly, the uses permitted under the exception must not “unreasonably prejudice the legitimate interests of the author”.  Commentators have explained this to mean that exceptions that may cause prejudice of a significant or substantial kind to the author’s legitimate interests, provided that the first and second steps stipulated in Article 9(2) above are satisfied, and that the prejudice is proportionate or within the limits of reason.
  This implies subjecting the usage, which may include free usage, to certain conditions or within certain guidelines, or attributing the authorship and source, or making payment for its use, such as by way of compulsory licenses.
  Support for this last possibility is found in the Report of the Main Committee I at the Stockholm Conference, which referred to the possibility that while the making of a small number of photocopies without payment may be permitted for individual or scientific use, where a large number of copies are made for use in industrial undertakings, the payment of equitable remuneration may negative the unreasonable prejudice caused to the legitimate interests of the author.

 AUTONUM  \* Arabic 
As regards the application of the three-step test, it is also worth mentioning that in its current form as set out in the Berne Convention, the exception in Article 9(2) is only applicable as an exception to the reproduction right.  In contrast, Article 10(2) applies not just to the making of reproductions, as the permissible utilization is “to the extent justified by the purpose by way of illustration for teaching”.  As Article 10(2) sets out a range of utilizations that includes broadcasts and performances, the scope of its application is broader than Article 9(2).  However, the use of the three-step test in TRIPS and the Internet treaties has greatly extended the reach and importance of Article 9(2).  The application of the three-step test in TRIPS and the Internet treaties in relation to educational activities will be considered below.

Appendix to the Paris Act
 AUTONUM  \* Arabic 
The Appendix to the Paris Act is a special concession to the needs of developing countries to access literary and artistic works to assist in the promotion of national literacy and scholastic purposes.  Arising from the Stockholm Revision Conference where the Stockholm Protocol was adopted, it was revised and replaced with the Appendix to the Paris Act as representing a consensus between the developed countries as net exporters of intellectual works and developing countries as net consumers of such works. 

 AUTONUM  \* Arabic 
The two facilities provided in the Appendix for this purpose are Article II (compulsory licenses for translations) and Article III (compulsory licenses for reproductions). 

a)
Article II:  Compulsory Licenses for Translations

 AUTONUM  \* Arabic 
Article II provides that a Berne Union country which has declared that it will avail itself of the facility provided in this Article shall be entitled, through a competent authority, to grant a non-exclusive and non-transferable translation license
 to any national of the country to make a translation of the work in the language in general use in that country (the “country’s language”) and publish that translation in printed or analogous forms of reproduction,
 for “the purpose of teaching, scholarship or research”.
  In conjunction with the equivalent translation license under Article Vter of the revised Universal Copyright Convention, the UCC conference agreed that the word “scholarship” was to refer not just to “instructional activities at all levels in tutorial institutions, primary and secondary schools, colleges, and universities, but also to a wide range of organized educational activities intended for participation at any age level and devoted to the study of any subject”.
 Arguably, this implies a broader reach of teaching activities than that envisaged under Article 10(2) of the Berne Convention, as it envisages continuing adult education and instruction.

 AUTONUM  \* Arabic 
The grant of the translation license is subject to conditions.  The conditions are that (i) the work is published in printed or analogous forms of reproduction, which rules out sound recordings and works in electronic form,
 (ii) a translation of the work has not been published in country’s language three years
 from its first publication
 (“waiting period”) or if a translation has been published in country’s language but all editions of the translation are out of print,
 (iii) the author has not withdrawn from circulation all copies of his work,
 and (iv) an Article III license is also obtained if the work is composed mainly of illustrations.
  In addition, if the owner of the translation right has published an authorized translation (in the same language and with substantially the same content) at a price “reasonably related to that normally charged in the country for comparable works), the granted translation license would terminate, though any copies already made could continue to be distributed until the stock is exhausted.

 AUTONUM  \* Arabic 
As a concession for languages which are not in general use in one or more developed countries, which commentators have suggested could apply to languages such as Arabic, Chinese and Russian,
 the waiting period of three years for an official translation can be reduced to one year.  On the other hand, as a concession for publishers in English, French and Spanish as languages in use in developed countries, the waiting period can only be reduced from three years (to at least one year) only if there is “unanimous agreement” of the aforesaid developed countries.
  This requirement has led commentators to question the practicality of obtaining this “unanimous agreement” from the aforesaid developed countries, and in turn query the utility of this provision.

 AUTONUM  \* Arabic 
One important characteristic of the Article II facility is the grant of a translation license to broadcasting organizations in developing countries.  This arose because of concerns expressed by developing countries regarding the shortage of textbooks and teachers, which meant that broadcasting is a very important part of their education programmes.
  Where no authorized or licensed translation is available,
 it enables the competent authority in a developing country to grant a license to any broadcasting organization in the developing country to make a translation from a lawfully acquired copy
 of a printed or analogous work “for use in broadcasts intended exclusively for teaching or for the dissemination of the results of specialized technical or scientific research to experts in a particular profession”
 through lawfully-made broadcasts intended for recipients in that country.
  This last reference to a “lawfully-made” broadcast requires that in addition to the grant of the translation license, the broadcast must be authorized by the owner of the broadcasting right or made pursuant to a compulsory license allowed under Article 11bis(2).
  Likewise, any sound or visual recordings of a translation made for broadcasting purposes must also be lawfully made
 under Article 11bis(3).
  In addition, the use of the translation must be “without any commercial purpose”, which meant that the broadcasting organization itself is not a private corporation operated for profit-making purposes and that no commercial advertising is included in the programme incorporating the translation.
  Pursuant to the grant of the translation license to broadcasting organizations, a license may also be granted for the organization to translate any text incorporated in an audio-visual fixation prepared and published by the organization, “for the sole purpose of being used in connection with systematic instructional activities”.
  This would encompass fixations such as training films, video cassettes, slides and other visual aids used as part of the sound track or written commentary to accompany the broadcasts.
  Finally, where an authorized translation of the work has been published by the owner of the right of translation, or where the author has withdrawn from circulation all copies of his work, the broadcast translation license will not be granted.
  Likewise, where the work composes mainly of illustrations, for its use in the broadcast, a separate Article III license is required.

 AUTONUM  \* Arabic 
Another important concession is to allow another broadcasting organization in the country to use the ephemeral sound or visual recording made by the first broadcasting organization pursuant to the abovementioned translation license, subject to the agreement of the first broadcasting organization.
  This is an extension of Article 11bis(3),
 which would otherwise limit the use of the ephemeral sound or visual recording to the first broadcasting organization.

b)
Article III:  Compulsory Licenses for Reproductions

 AUTONUM  \* Arabic 
Article III provides that a Berne Union country which has declared that it will avail itself of the facility provided in this Article shall be entitled, through a competent authority, to grant a non-exclusive and non-transferable reproduction license
 to any national of the country to reproduce and publish an edition of the work for use in connection with “systematic instructional activities”.
  The general report of the UCC Conference notes that this expression is intended to encompass activities connected with the formal and informal curriculum of an educational institution and also systematic out-of-school education.
  Unlike Article II, reproduction for the purposes of research is excluded.

 AUTONUM  \* Arabic 
Like the grant of the translation license in Article II, the grant of the reproduction license is subject to conditions.  The conditions are that (i) the work is published in printed or analogous forms of reproduction, which rules out sound recordings and works in electronic form,
 (ii) authorized copies of a particular edition of the work have not been distributed in that country to the general public or in connection with systematic instructional activities at a price reasonably related to that normally charged in the country for comparable works during the “waiting period” (defined as the period commencing from the date of first publication of a particular edition of the work,
 which varies from the standard five years to three years for works of natural and physical sciences, mathematics and technology, and seven years for works of fiction, poetry, drama and music and for art books
) or if no authorized copies of the edition of a work have been on sale in the developing country to the general public for a period of six months, or in connection with systematic instructional activities at a “normal price” charged in the country for comparable works,
 and (iii) the author has not withdrawn from circulation all copies of his work.
  In addition, if the owner of the reproduction right has distributed an authorized edition of a work to the general public in connection with systematic instructional activities (in the same language and with substantially the same content) at a price “reasonably related to that normally charged in the country for comparable works”, the granted reproduction license would terminate, though any copies already made could continue to be distributed until the stock is exhausted.

 AUTONUM  \* Arabic 
A license to reproduce and publish a translation of a work may also be granted under Article III, unless the translation was not published with the authorization of the owner of the right of translation, or if the translation is not in a language in general use in the developing country.
  The language of Article II(5) thus precludes a person from obtaining a compulsory translation license under Article II and then a reproduction license from the competent authority under Article III.

 AUTONUM  \* Arabic 
Another point to note is that the license granted under Article III applies to reproduction in audio-visual form of lawfully made audio-visual fixations, including any protected works which the fixations incorporate.  
 This includes the translation of any incorporated text into a language in general use in the developing country.
  Thus in conjunction with the aforesaid translation right, a license may be granted to translate the entire sound track of a teaching film or video-tape that had been lawfully acquired, and to dub the soundtrack with the translated sub-titles.
  However, the original audio-visual fixations have to be prepared and published for the sole purpose of being use in connection with systematic instructional activities.
  The narrowness of this license should be noted:  it is not to allow the reproduction in written text of an audio-visual fixation, nor does it allow for the reproduction of sound recordings such as commercial tapes or cinematographic fictional works.
  Nor does it allow for the reproduction of audio-visual fixations which were not originally prepared and published in conjunction with systematic instruction.

 AUTONUM  \* Arabic 
The utility of the Article III exception is to make it possible for the distribution of locally-produced low cost editions of books and printed material and audio-visual works for use with systematic instruction, for which the academic and scholastic community would have to rely on high cost imports.  The reason for the lack of locally-produced low cost editions are many:  the absence of indigenous printing and production facilities is often cited as one, and the economic infeasibility of producing them for the developing country is the other.
  Commentators have opined that sometimes the high cost of books is because of monopolistic practices on the part of overseas or local publishers or distributors to keep the “normal price” of books artificially high.
  If so, it may be more appropriate to use competition laws to bring down the prices of these books rather than to deploy compulsory licenses for developing countries.

c)
Conditions for Grant of Compulsory Licenses for Translations and Reproductions

 AUTONUM  \* Arabic 
Further conditions have to be observed before the license for translations (Article II) and reproductions (Article III) can be granted.  The first is that the license applicant has to give the owner of the translation or reproduction right a “grace period” (of six months if the waiting period is three years (for translations and reproductions)
), or nine months if the (shortened) waiting period is one year (for translations))
 to decline to authorize the application for a right to publish a translation in the country’s language or a right to reproduce and publish the edition.
  If during the grace period, an authorized translation is published or an authorized edition is distributed, no license under Articles II and III may be granted.
 

 AUTONUM  \* Arabic 
The second is that the name of the author shall be indicated on all copies of the translation or reproduction licensed under Articles II or III, together with the title of the work (and the original title of the work in relation to a translation).

 AUTONUM  \* Arabic 
The third is that these copies cannot be exported out of the developing country, including the country’s declared territories.
 

 AUTONUM  \* Arabic 
The exception is for a non-commercial transfer by the government or a competent authority of the developing country granting the license (the “exporting country”) to export the copies to individuals who are the exporting country’s nationals, for the purpose of teaching, scholarship or research, and that the receipt and distribution of these copies is with the agreement of the importing country and upon the notification of the Director General by the exporting country.
  The object of this exception is to allow communities situated overseas to continue to have access to cheap translations from their home countries.  In this regard, some commentators have challenged the premises inherent in the exception, noting that many members of the community would no longer be nationals of the exporting country but would have taken up the nationality of their host country.  In addition, any notion of preservation of these communities’ cultures would surely be better achieved by exporting the exporting country’s texts to them rather than by way of translating works from third party countries into the exporting country’s language.

d)
Notification by “Developing Country”

 AUTONUM  \* Arabic 
A Berne Union member that is a “developing country”
 seeking to take advantage of the provisions has to deposit a notification with the WIPO Director General that it will avail itself of either or both of the facilities.  Notifications are renewable for ten-year periods, and may be renewed in whole or in part for periods of ten years each by a new notification deposited with the Director General before the expiration of the ten-year period then running.

 AUTONUM  \* Arabic 
A check with WIPO shows that of the 40 Asia-Pacific countries reviewed in this study, only six have filed notifications with the Director General.  Of these, only five of these notifications are active and have not lapsed.  Four of the countries (Bangladesh, Mongolia, Philippines and Sri Lanka) have filed notifications to avail themselves of Articles II and III.  Only Thailand has filed a notification to avail itself of Article II.  India, which filed a notification for Articles II and III since 10 October 1974, has apparently allowed it to lapse on 10 October 1994.

THE ROME CONVENTION
 AUTONUM  \* Arabic 
The limitations and exceptions allowable under the Rome Convention, which deals with the rights of performers, phonogram producers and broadcasting organizations, are compendiously set out in Article 15 of the Convention.  Again, as these have been previously addressed in a comprehensive study by Professor Ricketson,
 reference will only be made to those exceptions that pertain to educational activities.

Article 15(1)(a):  Private Use

 AUTONUM  \* Arabic 
Article 15(1)(a) permits a Rome Convention contracting state to provide for exceptions to the protection granted in the Convention as regards private use, which commentators have agreed refers to use that is neither public nor for profit,
 though commentators are divided as to whether this encompasses matters such as private copying of phonograms and videograms.
  In relation to educational activities, while Article 15(1)(a) will sanction exceptions that permit a student to make a copy of a performance, a phonogram or a broadcast for personal purposes as part of a teaching curriculum, or even an educator in his studies and preparations for his instruction, it is doubted if the use of such materials pursuant to a one-to-many mode of instruction can be accurately described as “private use”.  In comparison, Article 10(2) of the Berne Convention appears to be a broader, more flexible and open-ended exception in that it encompasses performances, broadcasts and communications to the public by wire for educational purposes of all literary and artistic works (but not works that are transmitted by way of communication to the public by wire).

Article 15(1)(b):  Short Excepts for Reporting of Current Events

 AUTONUM  \* Arabic 
Article 15(1)(b) provides for exceptions for the use of short excerpts in connection with the reporting of current events.  This exception parallels Articles 2bis(2) and 10bis(2) of the Berne Convention, which, as have been previously noted, serve the informatory purpose in societal education, though the extent of the use is qualified by the condition that the use be of “short excerpts”, which appears to be more restrictive than that of “informatory purpose” in the Berne Convention.
 

Article 15(1)(d):  Teaching and Scientific Research

 AUTONUM  \* Arabic 
Like Article 10(2) of the Berne Convention, Article 15(1)(d) uses a “purpose-oriented” exception that enables a Rome Convention contracting state to provide for exceptions as regards “use solely for the purposes of teaching and scientific research.”  While the reference to “teaching” is likely to receive the same interpretation as Article 10(2) as referring to teaching at all levels of learning, the reference to “scientific research” makes Article 15(1)(d) broader in scope than Article 10(2).  In addition, unlike Article 10(2), Article 15(1)(d) is unencumbered by qualitative (and arguably quantitative) conditions such as requiring such uses to be “compatible with fair practice” and utilization be “to the extent justified by the purpose”. 

 AUTONUM  \* Arabic 
Nonetheless, this is unlikely to have any practical effect because any teaching and educational usage will necessarily involve qualifying such uses under both Article 10(2) (in relation to the authorship works) and Article 15(1)(d) (in relation to performances, phonograms and broadcasts as entrepreneurial works which embed the authorship works). However, to the extent that permission has been granted for use of the authorship works, either by way of a free-use exception such as Article 10(2) or pursuant to a compulsory license under Article 9(2), Article 15(1)(d) will permit the use of the performance, phonogram or broadcast of that work for teaching and scientific purposes.

Article 15(2):  Limitations Equivalent to Copyright Limitations

 AUTONUM  \* Arabic 
Article 15(2) provides an alternative set of allowable “limitations” with regards to the protection of performers, producers and broadcasting organizations.  The “limitations” allowed must be of the “same kind” as that provided for copyright works.  In addition, as Article 15(2) operates “irrespective” of Article 15(1), a Rome contracting state may adopt these allowable “limitations” in addition to the exceptions set out in Article 15(1).

 AUTONUM  \* Arabic 
The only condition is that if compulsory licenses are provided, these are allowed “only to the extent to which they are compatible with [the Rome] Convention”.  This is a reference to Article 7(2)(2) (use by broadcasting organizations of fixations made for broadcasting purposes), Article 12 (use of commercially published phonogram for broadcasting or for any communication to the public) and Article 13(d) (public communication of TV broadcasts in publicly accessible places where an entrance fee is payable).
  In conjunction with educational activities, Articles 7(2)(2) and 12 are likely to be relevant in conjunction with educational broadcasts, such as that envisaged in (but not limited to) Article II(9)(a)(ii) of the Appendix to the Berne Convention.

Part II:  Review of National Legislation

 AUTONUM  \* Arabic 
The analysis above of the international copyright conventions and instruments in relation to educational activities shows that the copyright exceptions for the benefit of educational activities have always received the full attention of law and policy makers.  The sheer breadth and scope of educational activities – at the individual and personal level, at the institutional level and at the national level – means that any analysis of national legislation has to be undertaken with some care. 

 AUTONUM  \* Arabic 
A general review of national copyright legislation for exceptions for the benefit of educational activities can be divided into six categories.  The first category pertains to the private or fair use exceptions for copyright works and entrepreneurial works.  The second category of exceptions pertains to the copying of works by libraries and archives for the information and collection management activities of libraries.  The third category of exceptions pertains to the copying of works by libraries and archives to support users’ research.  The fourth category pertains to the instructional use of works by educational institutions.  The fifth category pertains to the study of computing science, in particular, the reverse engineering of computer programs and the study of computing technology and its related fields such as encryption and security.  The sixth category deals with the reproduction and dissemination of works such as news and official information to achieve the social object of public education.

 AUTONUM  \* Arabic 
As this study focuses exclusively on the exceptions for the benefit of educational activities, to avoid any overlap with the WIPO Study on Libraries and Archives, this study will only focus on the first, fourth and fifth categories of educational exceptions.  The second and third categories of exceptions have been addressed in the WIPO Study on for Libraries and Archives.
 
 AUTONUM  \* Arabic 
Also, to the extent that the national legislations contain exceptions that address the usage of copyright works for the benefit of educational activities of institutions that assist persons with intellectual disabilities, to avoid any overlap with the WIPO Study on Copyright Limitations and Exceptions for the Visually Impaired by Judith Sullivan (“WIPO Study on Exceptions for the Visually Impaired”),
 the analysis in this part will not discuss these exceptions.

 AUTONUM  \* Arabic 
To assist in the analysis, a brief description of the copyright exceptions for educational activities in the Asia-Pacific countries under review in this study follows.

Australia

 AUTONUM  \* Arabic 
Even before the extension of the U.K. Imperial Copyright Act of 1911 to Australia as an imperial colony, Australian then self-governing colonies such as Victoria, New South Wales, South Australia and Western Australia had enacted their own copyright statutes.
 Following the federation of the Australian colonies in 1901 to form the Commonwealth of Australia, the new Commonwealth Parliament enacted a new copyright law in 1905.
 However, this was soon superseded by the Imperial Copyright Act which the Commonwealth government declared the British Act to be in force in the Commonwealth from 1 July 1912 and repealed all previous legislation.
  The British Act remained in force even after its repeal in the U.K. in 1956, until its repeal by the current version of the Commonwealth Copyright Act in 1968.
  Since then, the Copyright Act 1968 has been consistently revised pursuant to various law reform initiatives, to deal with technological and industrial developments.  The latest edition of the Australian Copyright Act 1968 consulted for purposes of this study takes into account amendments up to Act No. 113 of 2008.

Section 28:  Performances and Communications in the Course of Educational Instruction

 AUTONUM  \* Arabic 
Section 28 is an exception permitting the free use of copyright works for educational purposes.  It provides that the performance of a literary, dramatic or musical work in class or in the presence of an audience by a teacher or a student in the course of giving or receiving such non-profit instruction respectively shall not be deemed to be a performance in public.
 The scope of the exception is essentially delimited by two conditions.  The first condition is that the audience is limited to persons who are taking part in the instruction (which would include the teachers and students who are not performing),
 who are directly connected with the place where the instruction is given (which would include technical support staff who set up the equipment),
 and who are parents or guardians of the students.
  The inclusion of parents and guardians is intended to bring school concerns and school performance recitals within the scope of the section.
 

 AUTONUM  \* Arabic 
The second condition relates to the requirement that the performance be “in the course of giving educational [non-profit] instruction”, and the non-profit requirement is not displaced for the only reason that the teacher receives remuneration for giving instruction at a place of education.
  It is submitted that a careful reading will show that the requirement as to “a place of education” relates to the issue of whether the educational instruction is conducted for profit, and does not impose a requirement that the performance be held “at a place of education”.  In any event, the term “place of education” is not defined in the Australian Copyright Act.  This presumably includes primary, secondary and tertiary institutes of learning. 
 Thus schools and educational institutions can hold performances under section 28 in premises such as rented concert halls and theatres which are outside of the schools and institutions, as long as they are pursuant to a course of giving educational instruction. 

 AUTONUM  \* Arabic 
The exception also extends to causing sound recordings and cinematographic films to be heard or seen in class for the same purpose,
 causing the communication of a literary, dramatic or musical work, a sound recording or a cinematographic film to be “communicated to the public” to facilitate a performance of the work or a sound recording or film to be heard or seen for the same purpose,
 causing the communication of an artistic work
 or a TV or sound broadcast
 to be seen or heard in class or in the presence of the aforesaid audience in the course of educational instruction.

Sections 40 and 103C:  Fair Dealing for Purposes of Research or Study

 AUTONUM  \* Arabic 
The fair dealing defences in the Australian Copyright Act originated from section 2(1)(i) of the Imperial Copyright Act 1911, which provided that copyright in a work would not be infringed by any fair dealing for the purposes of private study, research, criticism, review or newspaper summary.
  In the latest edition of the Australian Copyright Act, instead of one general fair dealing provision, there are four fair dealing provisions, all of which deal with one specific aspect of “fair dealing”. 

 AUTONUM  \* Arabic 
Section 40 provides that fair dealing with a literary, dramatic, musical or artistic work or an adaptation of a literary, dramatic or musical work, for the purpose of research or study does not constitute copyright infringement.  Section 103C provides that fair dealing with a sound recording, a cinematograph film, a sound broadcast or a television broadcast (an “audio-visual item”) for the purpose of research or study does not constitute an infringement of copyright in the item or in any work or audio-visual item included in the item.  Reading section 40 (and section 103C) with section 14(1), which states that a reference to acts done in relation to a substantial part of a work or other subject-matter shall be deemed to be done in relation to the whole, this means that copyright in a work or audio-visual item or its adaptation is not infringed by a person who, not being the owner of the copyright, and without the license of the copyright owner, reproduces or authorizes the reproduction of the work or audio-visual item or of a substantial part of it, in a material form, if the reproduction is a “fair dealing” with the work or audio-visual item “for the purpose of research or study”.

 AUTONUM  \* Arabic 
The terms “research” and “study” have been judicially interpreted in the Australian Federal Court decision in De Garis v. Neville Jeffress Pidler Pty Ltd as meaning “a diligent and systemic inquiry or investigation into a subject in order to discover facts or principles” and “the application of the mind to the acquisition of knowledge, by reading, investigation or reflection, the cultivation of a particular branch of learning, science or art, a particular course of effort to acquire knowledge and a thorough examination and analysis of a particular subject” respectively.
  In 1980, the adjective “private” which had qualified the word “study” in “research or study” was omitted, pursuant to the recommendations of the Copyright Law Committee on Reprographic Reproduction (“the Franki Committee”), in order to make it clear that not only is the reproduction of copyrighted material for private study allowed, the reproduction of such materials to enable teachers and students to prepare material for classroom use is also allowed, and that it was difficult to maintain a distinction between private study and other educational purpose.
  “So long as the photocopying of material for educational use is qualified, for the purposes of section 40, by the requirement of fair dealing, we think that the removal of the limitation to private study will not prejudice owners of copyright.”
 

 AUTONUM  \* Arabic 
However, in De Garis v. Neville Jeffress Pidler Pty Ltd, the court held that section 40 did not extend to allowing a third party such as a publisher to reproduce for a fee a copy of the materials for use for research purposes by the recipients.
  Nonetheless, the removal of the adjective “private” in sections 40 and 103C implies that research undertaken in a commercial or governmental organization for commercial or public purposes, while not the typical kind of “research” undertaken by those receiving instruction in educational institutions, would be considered activities that increase the knowledge in the organization or community and that there is no reason to differentiate between basic research and research directed at particular commercial objectives.

 AUTONUM  \* Arabic 
By way of amendments made in 1989, it was made explicit that the fair dealing defense applies to dealings with literary works (but not of lecture notes) made by “an enrolled external student of an educational institution” “for the purpose of, or associated with, an approved course of study or research”.
  An “educational institution” is in turn defined to explicitly and exhaustively mean an enumerated class of institutions, which range from pre-schools or kindergartens to full-time primary and secondary schools, from universities, colleges and technical and further education institutions to institutions that conduct correspondence courses or on an external study basis, to nursing schools, medical training schools, teacher and educational training schools.
  This means that externally enrolled students may only copy works or adaptations which the student locates and uses at their own initiative, such as in a local library, or the notes of other students, but not the lecture notes supplied by the lecturer or teacher.

 AUTONUM  \* Arabic 
Some background to section 40 is in order.  Introduced by the Franki Committee in 1980 in an attempt to address concerns as to the “open-ended” nature of “fair dealing”, what constitutes a “fair dealing” by way of reproduction is to be determined, among other matters, by having regard for the following guidelines (which were largely influenced by and modeled on (the then proposed) section 107 of the U.S. Copyright Act 1976):

(a)
the purpose and character of the dealing;

(b)
the nature of the work or adaptation;

(c)
the possibility of obtaining the work or adaptation within a reasonable time at an ordinary commercial price;

(d)
the effect of the dealing upon the potential market for, or value of, the work or adaptation; and

(e)
in a case where part only of the work or adaptation is reproduced – the amount and substantiality of the part copied taken in relation to the whole work or adaptation.

 AUTONUM  \* Arabic 
The same guidelines are also used in section 103C to determine what constitutes a “fair dealing” with an audio-visual item for purposes of research or study.

 AUTONUM  \* Arabic 
Though section 40 (and section 103C) are unlike the “omnibus approach” adopted in section 107 of the U.S. Copyright Act as regards “fair use” (sections 40 and 103C are confined only to “fair dealing for the purpose of research or study”), the use of open-ended guidelines is similar to section 107.  While this has the advantage of flexibility, its inherent uncertainty stemming from a requirement for a judicial evaluation of the factors to determine if the dealing is “fair” drew concerns.  To further address the problem about the “indefinite” nature of the test of “fair dealing”, operative rules that provide situations where the dealing is “presumptively” fair or unfair were also introduced by the Franki Committee in relation to copyright works (but not audio-visual items).
  These are:  where the reproduction for research or study is of a work contained in an article in a periodical publication,
 but not where another article in the same publication is also reproduced for the purpose of different research or a different course of study,
 and where for the purpose of research or study, a reasonable portion of a work or adaptation not contained in an article in a periodical publication is taken.
  There are further rules as to what constitutes a “reasonable portion” (in which the dealing is “deemed” to be fair) depending on whether the work is a published edition of a literary, dramatic or musical work or in electronic form.
 

Sections 51, 51A, 110A and 110B:  Research or Study of Works, Films and Sound Recordings

 AUTONUM  \* Arabic 
Sections 51 and 110A enable the reproduction and communication of unpublished works and sound recordings and films in libraries and archives for purposes of research or study with a view to publication.  Sections 51A and 110B enable the reproduction and communication of works and films and sound recordings in libraries for the purpose of research.  Such uses are subject to conditions.  For an elaboration of these conditions, please refer to the WIPO Study on Libraries and Archives.

Sections 41, 41A, 103A, 103AA:  Other Fair Dealing Provisions – Criticism or Review, Parody or Satire

 AUTONUM  \* Arabic 
Section 41 enables a fair dealing with a literary, dramatic, musical or artistic work, or with an adaptation of a literary, dramatic or musical work, for the purpose of criticism or review of that work or another work, subject to the making of a sufficient acknowledgment of the work.  This section is mirrored in section 103A in relation to audio-visual items.  In De Garis v. Neville Jeffress Pidler Pty Ltd, the court interpreted “criticism” as including “the act or art of analyzing and judging the quality of a literary or artistic work, the act of passing judgment as to the merits of something, [and] a critical comment, article or essay, a critique” and “review” as including “a critical article or report, as in a periodical, on some literary work, commonly some work of recent appearance, a critique”, and took the view that the latter is the former is the critical application of the latter.
  The requirement of “fairness” in the criticism or review requires the court to examine if there is an oblique or hidden motive which will disqualify reliance upon the exception.

 AUTONUM  \* Arabic 
Similarly, section 41A enables a fair dealing with a literary, dramatic, musical or artistic work, or with an adaptation of a literary, dramatic or musical work, for the purpose of parody or satire.  This section is mirrored in section 103AA in relation to audio-visual items. There is no legal definition of what constitutes a “parody or satire”, and the Explanatory Memorandum to the Copyright Amendment Bill 2006 affirmed that a use of copyright material for parody and satire is likely to overlap or be closely associated with the other fair dealing provisions.
  While the use of a work for parody or satire will involve some measure of scorn or ridicule, a learned commentator has opined that the requirement that the dealing be “fair” may restrict its use if it is extraneous and incidental to the subject of the parody or satire.

Sections 43C, 47J, 109A, 110AA:  Format Shifting for Owner’s Private and Domestic Use

 AUTONUM  \* Arabic 
Sections 43C, 47J, 109A and 110AA arose from the original recommendations of the Joint Standing Committee on Treaties of the Australian Parliament that the fair dealing defence in the Australian Copyright Act should be replaced by an “open-ended defence” along the lines of the fair use defence under U.S. copyright law, to help “ensure [that] the balance of interests between users and owners is maintained”.
  The recommendations were not accepted by the Australian government.  Instead, the government introduced the aforesaid exceptions to give ordinary consumers the legal right to reproduce materials that they legitimately purchased into different formats for their private and domestic use.
  The expression “private and domestic use” has been defined to mean “private and domestic use on or off domestic premises”,
 which would encompass the individual use of works for study and instructional purposes, in homes and even in schools.

 AUTONUM  \* Arabic 
Section 43C enables the owner of a book, newspaper or periodical publication to make a copy of a work contained in such a publication in a different form for his private and domestic use in lieu of the publication,
 but not to make another reproduction of the work from that copy.
  However, this exception does not apply if there is a commercial dealing with that copy by the owner
 or if the owner disposes of that copy to another person.
  This exception encompasses the incidental making of a temporary reproduction of the work as a necessary part of the technical process of the making of the main copy, provided the temporary reproduction is destroyed at the first practicable time during or after the making of the main copy.
 

 AUTONUM  \* Arabic 
Section 47J likewise enables the owner of a photograph which is not an infringing copy of a work to make one electronic reproduction of the original hardcopy photograph, or one hardcopy photograph of the original electronic photograph, for his private and domestic use in lieu of the original photograph.  The exception does not apply if there is a commercial dealing by the owner of the copy of the photograph
 or if he disposes of that copy.
 Temporary reproductions of the photograph made as a necessary part of the technical process of making the copy are disregarded,
 like section 43C.

 AUTONUM  \* Arabic 
Section 109A enables the owner of a licensed copy of a sound recording to make another copy for his private and domestic use with a playback device that he owns, provided that the “original” copy is not be made by an Internet download of a radio broadcast or similar program.
  Likewise the exception does not apply if there is a commercial dealing by the owner of the copy made or if he uses it for causing the sound recording to be heard in public or for broadcasting the sound recording.

 AUTONUM  \* Arabic 
Section 110AA enables the owner of a licensed analog videotape to make a copy in electronic form for his private and domestic use, provided he has not previously made another electronic copy substantially identical to the first-mentioned electronic copy.
  No commercial dealings with the copy are allowed.
  Nor does the exception apply if he disposes of the copy to another.
  Temporary incidental reproductions made as part of the technical process are disregarded.

 AUTONUM  \* Arabic 
In all these cases, the loan of the copy by the owner-lender to a member of the lender’s family or household for his private and domestic use is allowed.

 AUTONUM  \* Arabic 
Pursuant to the Copyright Amendment Act 2006, a review of the operation of sections 47J and 110AA was carried out by the Attorney-General, to determine if they have achieved an appropriate balance the legitimate interests of the rights holders and users of copyright material.  It its report of August 2008, the Attorney-General recommended the retention of these sections and that no changes be made to them.

Section 44:  Chrestomathies for Use by Places of Education

 AUTONUM  \* Arabic 
Section 44 allows for the inclusion in a collection contained in a book, sound recording or film of short extracts from published literary, dramatic, musical or artistic works or their adaptations.
  The collection must be intended for use by places of education, and be described or labeled as such.
  The other conditions are that the work or adaptation must not be published for the purpose of being used by places of education,
 that the collection consists principally of matter in which copyright does not subsist,
 that a sufficient acknowledgment of the work or adaptation be made,
 and that in addition to the extract concerned, there should not be “2 or more other extracts from, or from adaptations of, works by the author of the first‑mentioned work are contained in that collection, or are contained in that collection taken together with every similar collection, if any, of works intended for use by places of education and published by the same publisher within the period of 5 years immediately preceding the publication of the first‑mentioned collection” (“multiple extract condition”).

 AUTONUM  \* Arabic 
The Australian Copyright Law Review Committee in its Simplification of the Copyright Act 1968 Report has noted that this section is seldom, if ever, used, because of the limited circumstances in which it can be relied upon and recommended its repeal.
  Likewise, a learned commentator has also opined that section 44 is unlikely to be of much practical use because the condition requiring the collection to consist principally of non-copyright material and the multiple extract condition are likely to severely restrict its usage.

Sections 47B, 47D, 47E, 47F:  Research and Study of Computer Programs and Computing Technology

 AUTONUM  \* Arabic 
This set of exceptions found in Division 4A of the Australian Copyright Act provide for exceptions to acts that would otherwise constitute infringements of copyright in computer programs.  The Division also contains exceptions that pertain to the research and study of computer programs and computing technology.  Section 47B(3) provides that the incidental and automatic reproduction of a computer program made as part of a technical process of running a licensed copy of the program for the purpose of studying the ideas behind the program and the way in which it functions is not an infringement of copyright in the program. Section 47D permits the reproduction or adaptation of a licensed copy of computer program for the purpose of making another program or article interoperable with the first program or any other program.  It is also permissible under section 47E to reproduce or adapt a licensed copy of a computer program for the purpose of correcting an error in the original copy of the program, provided that an error-free program is not available within a reasonable time at an ordinary commercial price.  Finally, section 47F permits the reproduction or adaption of a licensed copy of a computer program for the purpose of good faith security testing or investing or correcting security flaws or vulnerabilities in the program or the network of which the program is part.

Sections 135ZG and 135ZMB:  Reproduction of Insubstantial Portions of Works in Educational Institutions

 AUTONUM  \* Arabic 
Section 135ZG enables multiple reproductions of “insubstantial portions” of a literary or dramatic work in hardcopy edition for the purpose of a course of education provided by an educational institution, if the reproduction is carried out on the premises of the institution. The edition arguably includes a periodical publication of works.
  An “insubstantial portion” is limited to not more than 2 pages of the edition unless there are more than 200 pages in the edition and the total number of pages reproduced does not exceed 1% of the total number of pages in the edition.
  To discourage repetitive multiple reproductions that may encompass the whole work, the exception cannot be relied upon to make multiple copies of another part of that work within 14 days of the previous reproduction under the exception.
 

 AUTONUM  \* Arabic 
An educational institution making multiple reproductions of insubstantial portions of a work under section 135ZG would not be able to further communicate the reproductions, including making them available online.  To do so, reference must be had to section 135ZMB.  Section 135ZMB is the equivalent of section 135ZG for reproduction of insubstantial portions of electronic works in educational institutions.  It is extended however to not just a reproduction but also to a communication of an “insubstantial part” of a published electronic literary or dramatic work on the premises of an educational institution for the purposes of a course of study provided by the institution.
  An “insubstantial part” is defined as not more than 2 pages or not more than 1% of the total number of pages of the work in paged electronic form if there are more than 200 pages in the work, or, in the case of unpaged works, not more than 1% of the number of words in the work.
  To discourage copying of selective portions of works, for purposes of this exception, non-contiguous “parts” of a work cannot be aggregated into an “insubstantial part”.
  Like section 135ZG, repetitive multiple reproductions and communications are discouraged by not allowing the exception to be used within 14 days of the previous reproduction or communication being made,
 or where the previous communication is still available online.

Sections 200 and 200AAA:  Other Uses in Educational Institutions

 AUTONUM  \* Arabic 
The conduct of educational instruction by educational institutions may involve the use of works for instructional purposes by instructors and students in ways not envisaged by any of the previously enumerated means or purposes.  To this end, section 200(1)(a) offers an “open-ended” exception to enable the reproduction of a literary, dramatic, musical or artistic work, or an adaptation of a literary, dramatic or musical work, “otherwise than by the use of an appliance adapted for the production of multiple copies or an appliance capable of producing a copy or copies by a process of reprographic reproduction.”  This 
indirectly-crafted, technology-specific provision thus includes within its scope any reproductions or adaptations as long as these are not made by multi-copy appliances or reprographic devices. The use of photocopying machines is clearly not permitted, but some uncertainty remains as to whether other devices such as projectors and cameras are allowed.
  In particular, if there is a “live webcast” of a lecture where the lecturer projects a copyrighted work, will the use of the webcast equipment, which creates multiple “copies” of the work on the computers of students tuned to that webcast, be allowed? In this regard, it should be noted that reliance on section 135ZMB will be of limited assistance, as it is confined to “insubstantial” parts of a work.  In 1976, the Franki Committee had reviewed section 200(1)(a) and concluded that it was unsatisfactory for it provided insufficient reason to deny a teacher the right to use a modern photocopying machine to make copies for educational purposes.
  In its place, the Committee had recommended that it be superseded with a statutory licensing scheme.
 However, this suggestion was not taken up by the Australian government.

 AUTONUM  \* Arabic 
Section 200(2) contains a narrow exception that allows for the making of a record of a sound broadcast that was intended to be used for educational purposes, wherein the making of the record for use in the course of instruction does not infringe the copyright in the work or sound recording included in the broadcast.  The conditions are that the record must be “made by, or on behalf of, the person or authority in charge of a place of education that is not conducted for profit”
 and that it “not [be] used except in the course of instruction at that place”.
  As a commentator has noted, this exception does not permit an educational institution to make video recordings, only sound recordings, and even then, does not encompass programmes for the general audience or even news reports which may have substantial educational value.

 AUTONUM  \* Arabic 
This section is to be contrasted with section 200(2A), which permits the making of a record of a sound broadcast by or on behalf of an educational institution and used for the “educational purposes of an educational institution” or that of another educational institution. The quoted expression receives an extended definition in the Copyright Act to include not just the making or retention for use in connection with a particular course of instruction provided by the institution, but also for inclusion in the collection of a library of that institution.
  In addition, the exception is broader than section 200(2) in that it encompasses general sound broadcasts (rather than a broadcast that was intended to be used for educational purposes), and may be made for use in connection with another educational institution. 
 AUTONUM  \* Arabic However, Section 200AAA exempts proxy web caching by educational institutions of computer systems operated primarily to enable staff and students to gain online access for educational purposes to works and other subject-matter.  This exception appears to mirror that for carriage service providers in section 116AD, the main difference being that section 200AAA provides a blanket defence for educational institutions (“copyright … is not infringed”) whereas section 116AD operates to simply limit the remedies available against a carriage service provider.

Section 200(1)(b):  Reproduction or Adaptation for Examinations

 AUTONUM  \* Arabic 
No controversy arises in relation to section 200(1)(b), which permits the use of a literary, dramatic, musical or artistic work or an adaptation of the first three types of works as part of examination questions or in answer to such questions.

Section 200AB(3):  Residual Exception for Educational Instruction based on Three-step Test 

 AUTONUM  \* Arabic 
In 2006, the Australian government introduced via the Copyright Amendment Act 2006 an innovative residual exception for uses by libraries, educational institutions and persons with disabilities.
  Based on the three-step test in Article 13 of TRIPS,
 it provides that copyright in a work or other subject-matter is not infringed by a use of the work or subject-matter if the circumstances of the use amount to a special case, the use does not conflict with a normal exploitation of the work or other subject-matter and the use does not unreasonably prejudice the legitimate interests of the copyright owner.
  In relation to educational uses, the use must be made by or on behalf of a body administering an educational institution, made for the purpose of giving educational instruction and not made partly for the purpose of the body obtaining a commercial advantage or profit.

Section 248A:  Other Exceptions as regards Performances

 AUTONUM  \* Arabic 
The exceptions examined above encompass exceptions to copyright in works and other subject-matter that are exercised by rightholders.  A similar set of exceptions exists in the Australian Copyright Act as regards the rights that performers have in their performances.  In the Australian Copyright Act, these are framed and enumerated as “exempt recordings” of performances in section 248A(1).
  The exceptions distinguish between a “direct recording”, which is a sound recording or film of a performance made directly from the live performance, and an “indirect recording”, which is a sound recording or film of a performance made from a communication of the performance.
  For purposes of this study regarding educational activities, the relevant exceptions include:

An indirect film of a performance, made solely for the purpose of the private and domestic use of the person who made it;

An indirect sound recording or film of a performance, made in domestic premises, solely for private and domestic use for time-shifting purposes;

An indirect sound recording of a performance, being a recording that is a fair dealing with the performance for the purpose of research or study;

An indirect film of a performance, made solely for the purpose of use in scientific research;

An indirect film of a performance, made by or on behalf of the body administering an educational institution, solely for the educational purposes of that institution or another educational institution;

A direct or indirect film of a performance made for the purpose of reporting of news or current affairs, or for the purpose of criticism or review;

A direct or indirect sound recording of a performance, being a recording that is a fair dealing with the performance, for the purpose of criticism or review or for the purpose of reporting of news in print, by communication or in a film;

 AUTONUM  \* Arabic 
To determine what is a “fair dealing” in relation to an exempt recording for the purpose of research or study, the same five factors spelt out in sections 40 and 103C regarding “fair dealing” are also applicable.

Parts VA and VB:  Remunerated Reproduction by Educational Institutions of Broadcasts and Works in Hardcopy and Electronic Form

 AUTONUM  \* Arabic 
In 1974, one of the terms of reference for the Franki Committee was to examine the extent of reproduction by means of reprography in educational institutions.  Together with its recommendations that would allow for the reproduction of copyrighted material for private study by both individual teachers and students as part of “fair dealing”, the Committee also recommended the establishment of a new statutory license to cover the making of multiple copies of the whole or parts of a work in educational establishments for classroom use or for distribution to students.
  The Committee accepted that some limited multiple copying could be permissible as fair dealing “in appropriate circumstances”.
  However, the Committee felt that given the not insubstantial extent of multiple copying taking place at educational establishments, particularly at the tertiary level, the wide availability of reprographic machines, the increasing demand for their use and the greater emphasis on modern educational techniques which place more emphasis on the study of materials from a variety of sources,
 copyright law should accommodate this demand.  However, the Committee felt that it was wrong to allow it to be carried out without remuneration to the copyright owner, “in any case where it represents a substantial use of his property or it could prejudice sales of his work, particularly if the work has been specifically written for use in schools”.
  In the absence of a comprehensive voluntary licensing scheme then existing, the Committee proposed in its place a statutory licensing scheme to entitle educational institutions to make multiple copies of a “reasonable portion” of a work without permission from the copyright owner if records are kept by the institutions, subject to a claim to payment that owners can make against the institutions.

 AUTONUM  \* Arabic 
These recommendations were accepted and in 1980, a new section 53B was introduced into the Australian Copyright Act. Section 53B has since been replaced by provisions in Part VB (which deals with the copying and communication of works), and supplemented with provisions in Part VA (which deals with the copying and communication of broadcasts).

 AUTONUM  \* Arabic 
Part VB Division 2 enables an educational institution to make multiple reproductions of an article in a periodical publication,
 a literary or dramatic work in a published anthology,
 a literary, dramatic, musical or artistic work (other than in an article in a periodical)
 and its accompanying artistic work,
 where these works are in hardcopy or printed form, solely for the “educational purposes of the institution or another institution”.  A work is used for the “educational purposes” if it is made or retained for use or used in connection with a particular course of instruction provided by the institution, or made or retained for inclusion in the collection of the institution’s library.
  There are also detailed rules as regards the extent of copying of periodicals (one article),
 anthologies (15 pages),
 literary works (reasonable portion),
 and illustrations (embedded in articles, literary, dramatic or musical works).
  Division 2A mirrors the same provisions, to enable an educational institution to make reproductions and communication of an article,
 a literary or dramatic work in an anthology,
 a literary, dramatic, musical or artistic work (other than an article)
 and its accompanying illustrative artistic work,
 where these works are in electronic form.  In both instances, the educational institution relying on the statutory licenses has to give a remuneration notice containing an undertaking to pay equitable remuneration to the collecting society.
  The remuneration notice specifies
 whether the amount of the equitable remuneration is to be assessed
 by way of a records system,
 a sampling system
 or an electronic use system.
  Upon receipt of the notice, the collecting society may request payment of an amount of equitable remuneration to the society.
  The amount of the remuneration is first left to be determined by agreement between the institution and the collecting society and, failing agreement, by the Copyright Tribunal.
  In Australia, the collecting societies that represent the copyright owners for the purposes of the statutory licenses are Screenrights for sound recordings and the Copyright Agency Limited for all other works.

 AUTONUM  \* Arabic 
There are restrictions as to how much of the article or work can be reproduced pursuant to the statutory licenses.  For instance, in relation to a literary, dramatic, musical or artistic work (other than in an article in a periodical), not more than a “reasonable portion” of the work can be reproduced.  This is defined as not exceeding, in a published edition of a work of not less than 10 pages, 10% of the number of pages in that edition in the aggregate, or the whole or part of a single chapter where the work is divided into chapters.
  As regards works in electronic form, a “reasonable portion” is defined as not exceeding 10% of the number of words in the work, or the whole or part of a single chapter where the number of words copied exceeds, in the aggregate, 10% of the number of words in the work which is divided into chapters.
  Likewise, not more than two or more articles in the same periodical may be reproduced or communicated unless the articles relate to the same subject-matter.
 There are also marking and record keeping obligations in relation to the use of such licensed printed copies of the work,
 notification obligations in relation to the use of copies of electronic forms of works,
 and where a copy of the electronic work is communicated, the educational institution must take all reasonable steps to ensure that the communication can only be received or accessed by persons entitled to receive or access it, such as teachers or students.

 AUTONUM  \* Arabic 
Any possible infringement arising from the incidental copying of any published edition rights in hardcopy works copied under the statutory license is absolved under sections 135ZH and 112(a)(ii) and (b)(ii).

 AUTONUM  \* Arabic 
Notwithstanding the statutory license arrangements in Part VB, the right of copyright owners to enter into voluntary license arrangements with educational institutions is preserved.

 AUTONUM  \* Arabic 
The key provisions in Part VB are summarized in this table:

	Provision
	Work
	Form of Copying
	Purpose
	Restrictions and Conditions
	Basis of remuneration
	Owner

	Section 135ZJ (Division 2)
	Article contained in a (hardcopy) periodical publication
	Multiple reproductions of whole or part of article
	Solely for educational purposes of institution or another educational institution
	Not more than 2 or more articles in same periodical unless articles relate to same subject-matter
	Remuneration notice – records, sampling or electronic use
	Collecting society

	Section 135ZK (Division 2)
	Literary or dramatic work contained in a printed (hardcopy) published anthology
	Multiple reproductions of whole or part of work
	Solely for educational purposes of institution or another educational institution
	Work not to comprise more than 15 pages in anthology

	Remuneration notice – records, sampling or electronic use
	Collecting society

	Section 135ZL (Division 2)
	Literary, dramatic, musical or artistic work (hardcopy) (other than an article in a periodical)
	Multiple reproductions of whole or part of work
	Solely for educational purposes of institution or another educational institution
	Not applicable to whole or more than a reasonable portion of a separately published work unless satisfied, after reasonable investigation, that reproductions (other than second-hand reproductions) cannot be obtained within a reasonable time at an ordinary commercial price

	Remuneration notice – records, sampling or electronic use
	Collecting society

	Section 135ZM (Division 2)
	Artistic work that explains or illustrates accompanying (hardcopy) article, literary, dramatic or musical work
	Multiple reproductions
	Solely for educational purposes of institution or another educational institution
	Artistic work on reproduced page to explain or illustrate article or work, for which remuneration notice has been given

	One-half of remuneration for remuneration notice for article or work

	Collecting society

	Section 135ZMC (Division 2A)
	Article contained in a periodical (electronic form) 
	Multiple reproductions and communication of the whole or a part of article
	Solely for educational purposes of institution or another educational institution
	Not more than 2 or more articles in same periodical unless articles relate to same subject-matter

	Remuneration notice – electronic use notice
	Collecting society

	Section 135ZMD (Division 2A)
	Literary, dramatic, musical or artistic work (electronic form) (other than an article in a periodical)
	Multiple reproductions and communication of the whole or a part of work
	Solely for educational purposes of institution or another educational institution
	Not applicable to whole or more than a reasonable portion of a separately published literary or dramatic work, or the whole or more than 10% of a separately published musical work unless satisfied, after reasonable investigation, that the work is not available in electronic form within a reasonable time at an ordinary commercial price

Not to simultaneously make available online another part of work via section 135ZMD

	Remuneration notice – records, sampling or electronic use
	Collecting society

	Section 135ZMDA (Division 2A)
	Literary or dramatic work contained in an ((paged) electronic form) published anthology
	Multiple reproductions and communication of whole or part of work
	Solely for educational purposes of institution or another educational institution
	Work not to comprise more than 15 pages in anthology

	Remuneration notice – records, sampling or electronic use
	Collecting society

	Section 135ZME (Division 2A)
	Artistic work (in electronic form) that explains or illustrates accompanying (electronic form) article, literary, dramatic or musical work
	Multiple reproductions and communication
	Solely for educational purposes of institution or another educational institution
	Artistic work on reproduced page to explain or illustrate article or work,
 for which remuneration notice has been given

	Agreed division of amount of remuneration as per remuneration notice for article or work

	Collecting society


Table 2:  Summary of Provisions in Part VB, Australian Copyright Act

 AUTONUM  \* Arabic 
Part VA enables an educational institution
 to make a copy of
 and communicate a broadcast
 (as well as any work included within) solely
 for educational purposes,
 subject to the giving of a remuneration notice containing an undertaking to pay equitable remuneration to the collecting society.  The remuneration notice specifies
 whether the amount of the equitable remuneration is to be assessed
 by way of a records system
, a sampling system
 or an agreed.
  Upon receipt of the notice, the collecting society may request payment of an amount of equitable remuneration to the society.
  In Australia, the collecting society designated for this purpose is Screenrights.

 AUTONUM  \* Arabic 
Part VA also allows for the making and communication of preview copies of broadcasts for the purpose of deciding whether it should be retained for educational purposes,
 provided that if it is retained, the remuneration arrangements above apply,
 otherwise it has to be destroyed after the 14-day preview period.
  Part VA goes on to prescribe the marking and record keeping requirements required for each copy of a broadcast and each communication of such a copy made.
  Notwithstanding the statutory license arrangements in Part VA, the rights of copyright owners and performers to enter into voluntary license arrangements with these institutions are preserved.
 

 AUTONUM  \* Arabic 
The key operative provisions in Part VA are summarized in this table:

	Provision
	Work
	Institution
	Purpose
	Basis of remuneration
	Owner

	Section 135E(1)(b)
	Broadcast, or any work, sound recording or cinematograph film included in a broadcast
	Educational institution
	Solely for educational purposes of institution or another educational institution
	Remuneration notice – records, sampling or agreed
	Collecting society of rightholders

	Section 135E(1A)(b)
	Broadcast, or any work, sound recording or cinematograph film included in a broadcast
	Educational institution
	Solely for educational purposes of institution or another educational institution
	Remuneration notice – records, sampling or agreed
	Collecting society for performers

	Section 135E(1)(c)
	Broadcast, or any work, sound recording or cinematograph film included in a broadcast
	Institution assisting persons with an intellectual disability
	Solely for purposes of use in provision of assistance to persons with intellectual disability by the institution or another similar institution
	Remuneration notice – records, sampling or agreed
	Collecting society of rightholders

	Section 135E(1A)(c)
	Broadcast, or any work, sound recording or cinematograph film included in a broadcast
	Institution assisting persons with an intellectual disability
	Solely for purposes of use in provision of assistance to persons with intellectual disability by the institution or another similar institution
	Remuneration notice – records, sampling or agreed
	Collecting society for performers


Table 3:  Summary of Provisions in Part VA, Australian Copyright Act

Bangladesh

 AUTONUM  \* Arabic 
Bangladesh is a member of the Berne Convention since 1999 and a WTO member since 1995.  The relevant copyright legislation in Bangladesh is the Copyright Act 2005 (Act No. 14 of 2005) of May 18, 2005, which amended the Copyright Act 2000 (Act No. 28 of 2000).  Copyright protection in Bangladesh has its roots in the U.K. Imperial Copyright Act of 1911, which was extended to Bangladesh (then part of British India) in 1914.
  However, as no authorized translation of the Bangladesh Copyright Act was available to this author at the time this study was conducted, the author is unable to conduct a detailed examination of the Bangladesh Copyright Act in this study.  For purposes of this study, the Bangladesh Copyright Act would be relevant because Bangladesh has filed her Notifications to the WIPO Director-General regarding her application of the exceptions relating to translations and reproductions for developing countries as set out in the Appendix to the Berne Convention (Paris Act).

Bhutan

 AUTONUM  \* Arabic 
The Copyright Act of the Kingdom of Bhutan 2001 (“Bhutan Copyright Act”) came into force on 17 July 2001.  Pursuant to its enactment, Bhutan joined the Berne Convention in 2004.  Because Bhutanese are still new to the law of copyright, the Intellectual Property Division of Bhutan has conducted several awareness workshops for the general public and law enforcement agencies, although local Bhutan artistes demand that more be done to ensure that local creations of Bhutanese films and music albums are protected.
  This is indeed the objective behind the enactment of the Copyright Act of the Kingdom of Bhutan 2001, whose preamble recognized that the progressive enhancement of Bhutan’s unique culture and further enrichment of her national cultural heritage could only be sustained in an environment conducive to inspiring expressions of creativity by authors in the domain of literature and the arts.

Section 10:  Private Reproduction for Personal Purposes

 AUTONUM  \* Arabic 
Section 10 of the Bhutan Copyright Act provides that the “private reproduction” of a single copy of a published work made by a “physical person” exclusively for his own personal purposes shall be permitted, without the authorization of the author or owner of copyright in the work.  The reference to a “physical person” is also found in the definitions of an “author” (“the physical person who has created the work”), a “collective work” and an “owner of copyright”.  The term is clearly intended to distinguish a “physical person” from a “legal entity” as an artificial or legal person,
 and implies that a legal entity such as a corporation or society is not able to make a single copy “private reproduction” exclusively for its own “personal purposes” such as research and development.

 AUTONUM  \* Arabic 
Interestingly, the “private reproduction” exception is further subject to restrictions.
 Section 10(2)(b) provides that the exception does not extend to, inter alia, circumstances “where the reproduction is reprographic reproduction, or an entire book, or a substantial part thereof, or of a musical work in graphic form”.  The other exclusions in section 10(2) include a data base and a computer program (except as provided in section 15).  The exceptions here merit closer examination.  The reference to reprographic reproduction means that a person is disentitled from using it to make a private reproduction of even an insubstantial part of a published work.  Likewise, a student would not be able to make a hand-written copy of notes which are drawn from substantial portions of a textbook, exclusively for his own personal purposes.  This would seem to greatly limit the scope of the private reproduction exception.  It could be that section 10(2)(b) should read “where the reproduction is reprographic reproduction, of an entire book, or a substantial part thereof, or of a musical work in graphic form”.
 But this issue cannot be resolved without further reference to experts in Bhutan copyright law.

 AUTONUM  \* Arabic 
It is also noteworthy that section 10(2)(e) provides that any private reproduction shall not extend to the reproduction of any work “in cases where reproduction would conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author of, or other owner of the copyright in, the work.”  This clearly imports elements of the three-step test to delimit the scope of private reproduction, though it would add a considerable measure of uncertainty as to the scope of any private reproduction exclusively for personal purposes.

Section 11:  Quotations

 AUTONUM  \* Arabic 
The reproduction of a short part of a published work “in the form of quotation, in another work” is permitted under section 11 “provided that such a reproduction is compatible with fair practice and its extent does not exceed the extent justified by the purpose”.  There is a mandatory attribution requirement associated with the use of quotations (“indication of its source and the name of the author”).

Section 12:  Reproduction for Teaching

 AUTONUM  \* Arabic 
Section 12 is the main provision in the Bhutan Copyright Act that provides exceptions for the benefit of instruction.  Section 12(1)(a) provides that the reproduction of a short part of a published work, by way of illustration, in writings, sound or visual recordings for teaching, is allowed provided such a reproduction is compatible with fair practice and its extent does not exceed that justified by the purpose.  There is an attribution requirement with such reproductions.
 

 AUTONUM  \* Arabic 
Section 12(1)(b) provides that the reprographic reproduction of a published article, short work or short extract of a writing (with or without illustrations), for “face-to-face teaching in educational institutions whose activities do not serve direct or indirect commercial gain”,
 is allowed, provided that “the act of reproduction is an isolated one occurring, if repeated, on separate and unrelated occasions”
 and there is no collective license available for such reproductions.
  There is also an attribution requirement with such reproductions.

Section 27:  Limitations on Protection of Entrepreneurial and Performers Rights

 AUTONUM  \* Arabic 
Section 27 mirrors the exceptions as regards personal purposes (section 10),
 
face-to-face teaching (section 12)
 and exceptions as regards copyright works generally,
 and applies them to create exceptions to entrepreneurial and performers’ rights.

 AUTONUM  \* Arabic 
It is interesting to note that section 27(c) also permits the use of entrepreneurial works and performances “for scientific research”.  This apparently mirrors the formulation in Article 15(1)(d) of the Rome Convention, and should be contrasted with section 13 of the Bhutan Copyright Act, which enables a library or archive to assist a person in the conduct of his “private research”.

Brunei Darussalam

 AUTONUM  \* Arabic 
The copyright law of Brunei takes the form of an Emergency (Copyright) Order 1999 (“Brunei Copyright Order”) first promulgated by the Sultan and Yang Di-Pertuan of Brunei on 26 February 2000.  The order came into force on 1 May 2000.  Brunei is a WTO member since 1 January 1995 and is bound by its obligations under TRIPS.  It became a Berne Union member on 30 August 2006.  The government body in charge of copyright is the Copyright Office, which is under the supervision of the Attorney General’s Chambers.

 AUTONUM  \* Arabic 
The Brunei Copyright Order is relatively modern, as it was drafted pursuant to Brunei’s WTO obligations.  In this regard, it also contains a number of exceptions to provide for educational usage of works and to support various educational activities.

Section 33:  Fair Dealing for Research and Study

 AUTONUM  \* Arabic 
Section 33 provides that fair dealing with a literary, dramatic, musical or artistic work for the purpose of research or private study does not infringe any copyright in the work, including the published edition copyright.  It further provides that if the person doing the copying is not the researcher or student and he “knows or has reason to believe that it will result in copies of substantially the same material being provided to more than one person at substantially the same time and for substantially the same purpose”, the copying is not fair dealing.
 

Section 34:  Criticism and Review

 AUTONUM  \* Arabic 
Section 34(1) provides that fair dealing with a work for the purpose of criticism or review of that or another work or of a performance of a work does not infringe any copyright in the work provided it is accompanied by a sufficient acknowledgment. 

Section 36:  Copying in the Course of Education or Preparation for Instruction

 AUTONUM  \* Arabic 
Section 36(1), which provides that copyright in a literary, dramatic, musical or artistic work is not infringed by its being copied in the course of, or preparation for, instruction, if the copying is done by the instructor (person giving the instruction) or student (person receiving the instruction) and is not by means of a reprographic process.  By excluding reproductions by reprographic processes from its ambit, section 36 enables the operation of statutory licenses in Chapter VII of the Brunei Copyright Order.  Conversely, section 36(1) potentially enables other forms of multiple reproductions not by means of reprographic reproduction, such as electronic reproductions and distribution through emails or file sharing systems, as long as these are done in the course of or preparation for instruction.

 AUTONUM  \* Arabic 
Section 36(2) extends its application to the making of films or film sound tracks from sound recordings, films, broadcasts or cable programmes, in the course of or preparation for instruction in film making. 

 AUTONUM  \* Arabic 
Section 36(3) exempts anything done for the purpose of an examination by way of setting, communication or answering the questions.  However, this exception does not extend to the making of a reprographic copy of a musical work for performances for music examinations.

 AUTONUM  \* Arabic 
Any subsequent commercial dealings with such copies made in the course of education or preparation for instruction will be treated as infringing copies for purposes of that dealing.

 AUTONUM  \* Arabic 
It should also be noted that section 36 does not limit its application to a course of instruction conducted by an “educational establishment”, which is defined in the Brunei Copyright Order as referring to any school or establishment as prescribed by the Minister responsible for education matters or even teachers employed to give instruction to pupils unable to attend an educational establishment.
  This potentially enables its application to modes of instruction not necessarily associated with the schooling system, such as professional or technical instruction and the conduct of language, upgrading or self-enhancement courses.

Sections 37 and 64:  Educational and Scientific Chrestomathies and Abstracts

 AUTONUM  \* Arabic 
Section 37 permits the creation of anthologies for use in an educational establishment, by way of including short passages from published literary or dramatic works in a collection, as long as the collection “consists mainly of material in which no copyright subsists”, the work itself is not intended for educational usage and there is a sufficient acknowledgment accompanying each inclusion.
  However, not more than two excerpts from copyright works by the same author in collections published by the same publisher over any period of five years may be included in the creation of the anthology.

 AUTONUM  \* Arabic 
Section 64 applies the same concept and allows for abstracts of articles on scientific or technical subjects in periodicals to be copied or issued to the public, to the extent that there is no certified licensing scheme available for this purpose.  This section is frequently relied upon to create anthologies or compilations from these abstracts to facilitate research and study.

Section 38:  Performances in the Course of Educational Activities

 AUTONUM  \* Arabic 
Section 38 exempts performances of a literary, dramatic or musical work by teachers or students in the course of activities of the educational establishment, or at the establishment by any person for the purpose of instruction, before an audience of teachers, students and “other persons directly connected with its activities”.
  This includes exempting the performances as public performances,
 or as public playing or showing of the work.

Section 39:  Educational Recordings of Broadcasts or Cable Programmes

 AUTONUM  \* Arabic 
Section 39 exempts from infringement a recording of a broadcast or cable programme or such a copy made by an educational institution for its educational purposes, provided there is not in existence a licensing scheme certified for this purpose.
  No subsequent commercial dealing with such a recording is allowed.

Section 40:  Insubstantial Reprographic Copying

 AUTONUM  \* Arabic 
Section 40 permits an educational establishment to make not more than 1% of a published literary, dramatic or musical work by way of reprographic copies for the purpose of instruction, as long as licenses are not available to authorize such copying, which the person making the copies knew or ought to have known.
  The 1% limit restriction per educational establishment is lifted after each quarter of the year (every three months).
  No subsequent commercial dealing with such copies is allowed.

Statutory licensing scheme in chapter vii for reprographic copying by educational establishments
 AUTONUM  \* Arabic 
The Brunei Copyright Order devotes an entire Chapter to a mechanism wherein the Brunei Copyright Tribunal may validate or vary
 a “licensing scheme”, defined as a scheme in which the license operator is prepared to grant licenses to a class of cases on the indicated terms,
 or individual licenses, referred in Chapter VII of the Brunei Copyright Order as “the grant of licenses by a licensing body otherwise than in pursuance of a licensing scheme” or simply “license”.
  The mechanism generally does not establish a statutory license scheme. Instead, it facilitates the establishment of voluntary license schemes or voluntary licenses within a legal framework where interested parties, including the license operators,
 existing
 and prospective licensees
 or their representatives
 may refer matters to the Copyright Tribunal for its consideration such as whether the scheme or license would apply to them,
 whether the terms of a license are unreasonable
, whether the license which is due to expire should be extended
 or generally any disputes that may arise.
 

 AUTONUM  \* Arabic 
The Copyright Tribunal in this regard plays a facilitative role, such as ensuring that there is no unreasonable discrimination between licensees to the scheme or license,
 take into account the reasonable payments to be made by the copyright owner in consequence of granting the license,
 and generally take into account all relevant matters.
  Where the reference or application before the Copyright Tribunal is as regards a licensing scheme or license that authorizes reprographic reproductions of published literary, dramatic, musical or artistic works or the typographic arrangement of published editions by educational establishments, Chapter VII provides that the Tribunal will have regard to the extent to which the published editions of the works are otherwise available, the proportion of the work to be copied and the nature of the use to which the copies are likely to be put.
  Where the reference or application is as regards the recording by educational establishments of broadcasts or cable programmes which include copyright works or the making of copies of such recordings for educational purposes, in considering the charges to be paid for a license, the Tribunal is directed to have regard for the extent to which the copyright owners of works included in the broadcast or cable programme have already received payment.
 
 AUTONUM  \* Arabic 
Chapter VII further provides that if there is an existing licensing scheme or license that authorizes reprographic reproductions of published literary, dramatic, musical or artistic works or the typographic arrangement of published editions by educational establishments, the Brunei Attorney-General may by order extend the scheme or license to works of a similar description that have been unreasonably excluded from the scheme or license, provided that doing so “would not conflict with the normal exploitation of the works or unreasonably prejudice the legitimate interests of the copyright owners”.
  Such orders are subject to the Attorney-General first giving an opportunity for representations to be made by copyright owners, the licensing body and persons or representatives of educational establishments,
 requests by the copyright owner to vary or discharge the order,
 and appeals by the copyright owner, license applicant or persons or representatives of educational establishments to the Copyright Tribunal.
  
 AUTONUM  \* Arabic 
In the alternative, the Attorney-General may appoint an inquiry to determine if a new provision or a new licensing scheme or general license to authorize the reprographic reproductions of literary, dramatic, musical or artistic works or typographic arrangements of published editions by educational establishments should be required.
  At the inquiry, where representations may be made by copyright owners and educational establishments,
 the recommendation for a new provision or licensing scheme or license would only be made if the person holding the inquiry is satisfied that it would be advantageous to the educational establishments to make reprographic copies of the works in question, and that the making of those works subject to a licensing scheme or general license would not conflict with the normal exploitation of the works or unreasonably prejudice the legitimate interests of the copyright owners.
  Pursuant to the recommendations of the inquiry, the licensing bodies are to act to implement the recommendations.  If not, the Attorney-General may by order provide for it if no such licensing scheme or license has been made pursuant to the recommendation by the inquiry.
  In this regard, the order by the Attorney-General operates in a way that is similar to a statutory license.

 AUTONUM  \* Arabic 
Where a licensing scheme or license has been established to permit educational institutions to conduct the reprographic copying of published literary, dramatic, musical or artistic works or the typographic arrangements, Chapter VII further implies into every scheme and license an undertaking by the scheme operator or licensor to indemnify the licensee against any liability incurred by reason of any making or authorizing the making of reprographic copies of a work in circumstances within the apparent scope of the license.
 Setting out an implied statutory indemnity actually reinforces the advantages of the licensing scheme for educational institutions and encourages them to sign up for the same.

Cambodia

 AUTONUM  \* Arabic 
To protect the cultural value of Cambodia,
 to develop its national economy and to integrate its economy into the world economy, Cambodia enacted the Law on Copyright and Related Rights (“Cambodian Copyright Act”) and promulgated it into law on 5 March 2003. Oversight for Cambodian copyright law rests with the General Director of Administration and Finance, Ministry of Culture and Fine Arts.  Cambodia has since joined the WTO on 13 October 2004 and is accordingly bound by its obligations under TRIPS.

 AUTONUM  \* Arabic 
The Cambodian Copyright Act gives legal recognition for all types of literary, dramatic, musical or artistic works, including “all kinds of reading books or other literary, artistic, scientific, and educational documents”,
 audio-visual works, computer programs and even products of collage work in handicraft, hand-made textile products or other clothing fashions.
  It also recognizes the legal protection to be given to the reproduction of copyright works “in any manner or form, including any permanent or temporary storage of the work or phonogram in electronic form”.
  However, the Cambodian Copyright Act also recognizes various exceptions to the right of reproduction, based on the three-step test stipulated in Article 9(2) of the Berne Convention and Article 13 of TRIPS.

 AUTONUM  \* Arabic 
An examination of these exceptions in the Cambodian Copyright Act for the benefit of educational activities follows.

Articles 23 and 24:  Personal Use

 AUTONUM  \* Arabic 
Article 23 provides that any natural person may import a copy of a work for his personal use without the consent of the author or rightholder.  There is no indication in the Article whether this copy should be a licensed or authorized copy or otherwise.

 AUTONUM  \* Arabic 
Article 24 permits the private reproduction of a single copy of a published work by a natural person exclusively for his own personal purposes without the authorization of the author or rightholder.  The exception does not apply to works of architecture,
 reprography of the whole or a substantial part of a book or of a musical work in the form of musical notation,
 the whole or a substantial part of a database in digital form,
 a computer program (other than a backup copy)
 or “[o]f any work, in cases where reproduction would conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author or the right-holder”.
 

Article 25:  Conservation, Research and Education

 AUTONUM  \* Arabic 
Article 25 provides that the author cannot prohibit the making of preservation copies of a work “for the purpose of conservation or research”.
  It would seem that this exception as worded is limited to the conservation and research activities of the library, rather than to permit a user to make copies for conversation or research purposes, because of its emphasis on library preservation.

 AUTONUM  \* Arabic 
Article 25 provides that the “use of work for the purposes of education, which is not for financial gain” cannot be prohibited by the author.
  On its face, this seems to envisage any educational usage, and to the extent that educational instruction is provided nominally for payment, it should not count as “financial gain”.

 AUTONUM  \* Arabic 
However, the Article 25 exceptions are stated as activities which “the author cannot prohibit”, whereas Articles 23 and 24 refer to the “consent of the author or the rightholder”. Without reference to an expert on Cambodian copyright law, it is difficult to ascertain if this difference in wording matters.  It could be contended that it does not as the rightholder’s rights accrue from the economic rights of the author.  Similar exceptions as regards the limitation of entrepreneurial rights refer to acts which are permitted “without the authorization of the rightholder”.

Articles 25, 28 and 50:  Analyses, Quotations, Caricatures, Informatory Purposes, Citations

 AUTONUM  \* Arabic 
Article 25 further provides for the making of analyses and short quotations (justified by the critical, polemical, pedagogical, scientific or informative nature of that work), broadcasting of press commentaries, dissemination of public speeches through press releases or TV broadcasts, adaptation of comics, styles or caricatures, without the prohibition of the author, subject to the attribution requirement of a clear indication of the author’s name and the source of the work.

 AUTONUM  \* Arabic 
Article 28 further provides for the citation of a legitimately published work in another work, subject again to the attribution requirement.

 AUTONUM  \* Arabic 
Article 50 mirrors these exceptions in relation to the related rights of performers, phonogram and video producers and broadcasting organizations, in Article 50(e) (“All other uses constituting exceptions concerning works protected under copyright by the virtue of this law.”).  In addition, it also provides for exceptions in relation to the related rights for news reporting (provided that only short fragments from performances, phonograms and broadcasts are used),
 reproductions for scientific research
 and quotations in the form of short citations extracted from performances, phonograms and broadcasts that conform to reasonable practices and are justified by the “proper information objective”.

Articles 29, 50(d):  Educational Purposes

 AUTONUM  \* Arabic 
Article 29(a) provides that it is permissible to make a free use (“without payment of any remuneration”) of a legally published work “for the purpose of illustration in publication such as book or newspaper, or by broadcasting, or by audio or visual screening[,] [sic] which are intended for educational purposes”, subject to the attribution requirement.  It would appear that this Article is based on Article 10(2) of the Berne Convention and should be interpreted as enabling the free use of a work for purposes of illustrations in publications, broadcasts and screenings for educational purposes. 

 AUTONUM  \* Arabic 
Article 29(b) provides that it is permissible to make a free use (“without the author's authorization and without payment of any remuneration”) by reprographic reproductions of “any separated articles, articles of the newspaper or magazine, or short extracts of any legally published works” for “the sake of teaching or for examinations held by any educational establishments of which the activities do not lead directly or indirectly to commercial gain and must be done with appropriate reason according to this specific objective”.  The attribution requirement must also be satisfied.

 AUTONUM  \* Arabic 
Article 50(d) further provides, in relation to related rights, that it is permissible to make reproductions “for the framework of educational purpose, except for the performance or phonogram which has been produced for the educational purposes”.  The limitation to this exception ensures that performances and phonograms which are specifically produced for educational purposes may not be so utilized as part of free use.

China

 AUTONUM  \* Arabic 
Some historians have argued that with the invention of printing in China automatically came the need for copyright protection with the exclusive rights of printing, and that China was in fact the first country in the world to develop a consciousness about copyright.
 However, the first domestic law that was passed to recognize copyright protection came only in the Qing Dynasty, the Copyright Act of the Great Qing Dynasty in 1910 (Da Qing Zhuzuoquan lü).  After the proclamation of the People’s Republic of China in 1949, some steps were taken by the newly established General Publication Office to enact the Decision on the Improvement and Development of Publication Activities in 1951.  However these nascent steps were extinguished with the onset of the Cultural Revolution.

 AUTONUM  \* Arabic  
The Copyright Law of the People’s Republic of China (“Copyright Law of China”) came into force on 1 June 1991.  Since its admission to the WTO in December 2001, China has further acceded to various international copyright conventions (Berne Convention in October 1992, WCT and WPPT in June 2007).  It has also revised and included within the Penal Code of the People’s Republic of China offences that protect against the infringement of intellectual property rights, and enacted numerous other administrative regulations and interpretations, further signaling China’s commitment and determination to protect copyright works in this regard.

 AUTONUM  \* Arabic 
Legal developments in this area picked up only after the start of the new reform policy introduced in 1978 under the leadership of the late Deng Xiaoping.  That same year, the National Publication Office presented a first draft of the Copyright Act of China.
 The drafting of a comprehensive Copyright Act would last until 1990,
 when the first version of the Copyright Law of China was enacted. 

 AUTONUM  \* Arabic 
The version of the Copyright Law of China referred to in this study is the 2001 version, revised in accordance with the Decision on the Amendment of the Copyright Law of the People's Republic of China adopted at the 24th Session of the Standing Committee of the Ninth National People's Congress on 27 October 2001.  The revisions to the 1990 Copyright Law of China can be traced to the enhanced intellectual property obligations brought about by China’s WTO accession.

Article 22:  Exceptions and the Three-step Test

 AUTONUM  \* Arabic 
Article 22 of the Copyright Law of China provides for a comprehensive series of exceptions wherein a work may be exploited without permission from and without payment of remuneration to the copyright owner, subject to the attribution requirement that the name of the author and the title of the work shall be mentioned.  The exceptions provided here also apply to the related rights of publishers, performers, producers of sound and video recordings and radio and TV broadcasters.
  It should also be noted that Article 21 of the Regulation on the Implementation of the Copyright Law of the People’s Republic of China 2002 associates the exceptions with the three-step test in stating the following:

Article 21 According to the relevant provisions of the Copyright Law, the use of any published work for which it is permitted not to obtain the permission of the holder of copyright shall not affect the normal use of the work, and shall not unreasonably impair the lawful rights of the holder of copyright.

 AUTONUM  \* Arabic 
The question that is pertinent is whether Article 21 introduces an additional requirement that the permitted use under the Copyright Law of China is further subject to the (last two elements of the) three-step test, or whether the exceptions as spelt out in the Copyright Law of China conform to the three-step test.  If the former interpretation is the correct one, as suggested by the original Chinese version, this would appear to introduce a “double-barrelled” test to delimit all exceptions spelt out in Article 22 of the Copyright Law of China.

Article 22(1):  Private Study and Research

 AUTONUM  \* Arabic 
Article 22(1) provides that the use of a published work “for the purposes of the user's own private study, research or self-entertainment” is allowed.  Some academics have raised the issue of whether “private study” entitles the use of the work for distribution among relatives or friends.
  However, it is submitted that it is reasonably clear that the reference to “the use’s own private study”, both in the English as well as the original Chinese version of the Copyright Law of China, limits the application of the exception to the individual’s own use, rather than his “domestic” use.  Unlike the similar provisions found in other national laws, this exception is not further qualified or limited in its application.  However, it does require that it be for the purpose of the user’s own private study or research.  It should also be noted that the attribution requirement, previously noted above, must be met.

 AUTONUM  \* Arabic 
Article 6(3) of the Regulation on the Protection of the Right to Network Dissemination of Information 2006 further provides that a person disseminating a small quantity of any publicly available work on information networks for the use of others engaged in teaching or scientific research need not seek the permission of the rightholder or pay him remuneration for this purpose.

Article 22(2):  Quotations

 AUTONUM  \* Arabic 
Article 22(2) provides for the use of “appropriate quotations from a published work in one's own work for the purposes of introduction to, or comments on, a work, or demonstration of a point”.  Again, the attribution requirement must be met.

 AUTONUM  \* Arabic 
Article 6(1) of the Regulation on the Protection of the Right to Network Dissemination of Information 2006 further provides that a person disseminating to the general public an appropriate portion of any published work on information networks for the purpose of introducing or commenting on any work or elaborating on any issue need not seek the permission of the rightholder or pay him remuneration for this purpose.

Article 22(6):  Translation or Reproduction for Teaching and Scientific Research

 AUTONUM  \* Arabic 
This is an important exception for teaching and scientific research purposes.  It permits for the translation or reproduction “in small quantity of copies” of a published work for use by teachers or scientific researchers in classroom teaching or scientific research.  However, such translations or reproductions may not be published or distributed.

 AUTONUM  \* Arabic 
Note again the attribution requirement previously mentioned.

Article 22(9):  Free Live Performance (by an Educational Institution)

 AUTONUM  \* Arabic 
Article 22(9) provides for a general exception which may be applicable to performances by teachers and students of educational institutions.  It allows for a 
free-of-charge live performance of a published work wherein no fees are collected from members of the public nor is remuneration paid to the performers.  The attribution requirement previously mentioned applies.

Article 22(11):  Translation into Minority Nationality Languages

 AUTONUM  \* Arabic 
The exception in Article 22(11), which permits for the translation of a published work of a Chinese citizen, legal entity or any other organization from the Han language (Chinese) into any minority nationality language for publication and distribution within the People’s Republic of China is allowed, subject to the attribution requirement.  This exception is clearly relevant to part of the social and national education programme of China, to permit the minority groups in China to have access to mainstream publications by the Han Chinese.  In this regard, it is noteworthy that like the other exceptions in Article 22, the exception in Article 22(11) enables a work to be exploited “without payment of remuneration to the copyright owner”.

Article 23:  Use of Works for the Compulsory National Education Program

 AUTONUM  \* Arabic 
Unlike Article 22(6), Article 23 is not a free use exception.  Without naming the entities entitled to the exercise the exception, it presumably entitles national education administrators, educational institutions, authors and publishers to compile and publish textbooks for implementing the national nine-year compulsory education and national education programmes, to take parts of published works, short written works, music works or single copies of works of painting or photographic works without the authors’ authorization.  This exception further applies to the related rights of publishers, performers, producers of sound and video recordings and broadcasters.

 AUTONUM  \* Arabic 
However, this exception does not apply where the authors have made an advance declaration that such use is not permitted.  Again, the names of authors and titles of the works must be attributed in the textbooks.  In addition, remuneration must be paid according to the regulations.  Article 22 of the Regulation on the Implementation of the Copyright Law of the People’s Republic of China 2002 states that the rate of royalties for the use of works as provided in Article 23 of the Copyright Law of China “shall be formulated and promulgated by the administrative authority of copyright under the State Council in collaboration with the administrative authority of price affairs under the State Council”.  Though the National Copyright Administration of the People’s Republic of China has issued the Remuneration for Published Works Regulations in 1999, it is stated in the 1999 Regulations that they are not applicable to the use of works for the compulsory national education program in Article 23 of the Copyright Law of China.

Cook Islands

 AUTONUM  \* Arabic 
The Cook Islands has no copyright law of its own.  Instead, as a non-self-governing part of New Zealand, it has adopted, via the Cook Islands Act 1915, the New Zealand Copyright Act of 1962 and the New Zealand Design Act of 1953.  It should also be noted that New Zealand has itself repealed the Copyright Act of 1962 and replaced it with the New Zealand Copyright Act of 1994.

 AUTONUM  \* Arabic 
Modelled largely on the U.K. Copyright Act 1956, the New Zealand Copyright Act 1962 gives recognition to copyright and related rights in the form of sound recordings, cinematograph films, TV and sound broadcasts and published editions of works (“other subject-matter”).  The exceptions found in the U.K. Copyright Act 1956 are also largely replicated in the New Zealand Copyright Act 1962.

Sections 19 and 20:  Fair Dealing for Research or Private Study, Criticism or Review

 AUTONUM  \* Arabic 
Section 19 sets out the fair dealing exceptions from the copyright protection of literary, dramatic or musical works and other subject-matter
.  These encompass fair dealing for purposes of research or private study,
 and criticism or review (accompanied by a sufficient acknowledgment).
 

 AUTONUM  \* Arabic 
Section 20 sets out a similar fair dealing exception in relation to artistic works for purposes of research or private study,
 or criticism or review (accompanied by a sufficient acknowledgment).

Section 19(6):  Scholastic Anthologies (Chrestomathies)

 AUTONUM  \* Arabic 
Section 19(6) provides for the inclusion of short passages in a collection intended for the use of schools from published literary, dramatic or musical works or published editions of such works.  The conditions to be satisfied are that the collection be so described in its title or in its publisher’s advertisements, that the works or editions were not published for use in schools, that the collection consists mainly of material in which no copyright subsists or in which copyright is owned by the publisher or the Crown, and where the inclusion of the passage is accompanied by a sufficient acknowledgment.

 AUTONUM  \* Arabic 
Section 19(6) further provides that such a chrestomathy (or any similar chrestomathy published by the same publisher within 5 years of the first-mentioned chrestomathy) should not include, in addition to one passage of the work in question, two or more other excerpts from works by that author.  (It will be noted that this “multiple-extract condition” is also found in section 44 of the Australian Copyright Act.).
Section 21(1):  Multiple Copies supplied for Educational Purposes

 AUTONUM  \* Arabic 
Section 21 is the main exception as regards the use of copyright works in schools and universities for educational purposes.  “School” is defined to mean a primary, post-primary public or other registered school, a teacher’s training college and any other educational institution not conducted for profit and approved by the Minister of Education, and a “university” to include a University college and a University College of Agriculture.
 Section 21(1) provides that copyright in a published literary, dramatic, musical or artistic work or in a published edition of such a work is not infringed by the making and supplying of copies of the work or edition, made or supplied by or on behalf of a teacher at any university or school or non-profit library, to persons satisfying the teacher or librarian or person acting on his behalf that they require them for the purpose of research or private study and will not use them for any other purpose.
  Other conditions are that no copy shall extend to more than a reasonable portion of the work or edition or to more than one article in a periodical (unless two or more articles in that publication relate to the same subject-matter), 
 that no person shall be furnished with more than one copy of the same work, article or part of the work,
 and that persons to whom copies are supplied are not required to make a payment for them other than for the cost of production. 

Section 21(4):  Examination and Course of Instruction 

 AUTONUM  \* Arabic 
Section 21(4)(a) extends this exception to encompass reproductions or adaptations of the work made in the course of instruction, whether at a university or school “or elsewhere” or by correspondence, where the reproduction or adaptation is made by a teacher or student.

 AUTONUM  \* Arabic 
Section 21(4)(b) applies this exception in relation to questions to be answered in an examination and in answer to such a question.

 AUTONUM  \* Arabic 
Section 21(6) extends this exception to exempt from infringement of copyright in sound recordings, films, TV and sound broadcasts and diffusion programmes, the making of a recording, the showing of a film, or the making of a film or recording of a TV or sound “school broadcast”,
 in the course of instruction at a university or school “or elsewhere”.

 AUTONUM  \* Arabic 
The reference to “or elsewhere” is presumably intended to address the situation of educational instruction by way of correspondence courses where there is no physical premises that would constitute the “university or school”.  It is one of the earliest copyright laws to deal with the issue of distance learning.

Section 21(5):  Educational Performances

 AUTONUM  \* Arabic 
Section 21(5) exempts from copyright infringement the performance of a literary, dramatic or musical work in class or in the presence of an audience in the course of the activities of a university or school by a teacher or student of that university or school, if the audience is limited to persons who are that university’s or school’s teachers or students (but not parents or guardians of students per se).

Democratic People’s Republic of Korea

 AUTONUM  \* Arabic 
No copyright legislation has been found for the Democratic People’s Republic of Korea, though anecdotal evidence suggests that it exists.

Fiji

 AUTONUM  \* Arabic 
The Fiji Copyright Act was enacted in 1999, repealing various piecemeal legislation such as the Performers Protection Act, the Copyright (Broadcasting of Gramophone Records) Act, the Copyright (Fiji) Order 1961 (UK) (which had extended the application of the U.K. Copyright Act 1956 to Fiji), the Copyright (International Organisations) Order 1961 (UK), the Copyright (Broadcasting Organisations) Order 1961 (UK) and the Copyright (International Conventions) Order 1964 (UK) that were then in place to protect copyright works in Fiji.  Fiji had been a Berne Convention member since 1971 and a Rome Convention member since 1972.  It became a WTO member in January 1996.

 AUTONUM  \* Arabic 
The new Fiji Copyright Act is modeled largely on the New Zealand Copyright Act 1994.  It is extensive and it covers, inter alia, the copyright protection of computer programs, sound recordings and audio-visual works, moral rights, performers’ rights and border protection measures.  It also contains a number of provisions that deal with exceptions for educational activities, which are set out below.

Section 41:  Criticism and Review

 AUTONUM  \* Arabic 
Section 41(1) provides that copying a work for the purpose of criticism or review of that or another work, or of a performance of a work, does not infringe copyright in the work if the copy is accompanied by a sufficient acknowledgement.

 AUTONUM  \* Arabic 
Note that the exception in section 41 applies only in relation to the “copying” of a work.  The otherwise identical provision in section 42 of the New Zealand Copyright Act 1994 refers to the “fair dealing” of a work instead of its copying.

Section 42:  Research or Private Study

 AUTONUM  \* Arabic 
Section 42(1) exempts from copyright infringement any copying of a literary, dramatic, musical or artistic work by an individual for the purpose of research or private study, unless there is a collective license available of which the individual is or should be aware under which the copying can be done.  However, there are additional conditions to be satisfied in relation to each category of works.  These are:

	A literary, dramatic or musical work contained in a book or a published edition of a book by one author
	Limited to the making of one copy of the same work or same part of a work on any one occasion.


	A literary, dramatic or musical work contained in an article in a periodical or a published edition that is an article in a periodical
	Does not include copying the whole or part of the work or edition if another article dealing with a different subject matter is copied, on the same occasion, from the same issue of the periodical (but otherwise includes copying of the whole or part of the work or edition and any artistic work included)


	A literary, dramatic or musical work or published edition (that does not fall into the above categories)
	Limited to not more than 10% of the work or edition and any artistic work included in that 10%



Table 4:  Summary of Conditions in Section 42(1), New Zealand Copyright Act 1962

 AUTONUM  \* Arabic 
Except as provided in the above categories, section 42(6) further affirms that “copying a work for the purposes of research or private study by an individual may include copying for the purposes of research or private study the whole or part of the work”.  For this purpose, the court is directed to have regard to the five factors of the purpose of the copying, the nature of the item copied, whether the item could have been obtained within a reasonable time at an ordinary commercial price, the effect of the copying on the potential market for or value of the work and the amount and substantiality of the part copied taken in relation to the whole item (“five fair dealing factors”).
  Given that the above categories seem to exhaustively enumerate the categories of published literary, dramatic or musical works, section 42(6) would appear to have application only in relation to unpublished literary, dramatic or musical works or to artistic works.

 AUTONUM  \* Arabic 
Where such copying is justified as research or private study, there is no infringement of the typographical arrangement of the edition of the work.

 AUTONUM  \* Arabic 
The research or private study exception does not extend to computer programs. 

Sections 43 and 44:  Multiple Copying for Educational Instruction

 AUTONUM  \* Arabic 
Sections 43 and 44 operate a two-tier mechanism to enable the copying of literary, dramatic, musical or artistic works for educational instruction purposes.  In each case, the exceptions do not apply where there is a collective license available for the same purpose under which the school or educational establishment should be aware that the copying could be done.

 AUTONUM  \* Arabic 
The first tier refers to “schools”, defined as including kindergartens, primary, intermediate, secondary and special schools.
  The second tier refers to “educational establishments”, defined to mean tertiary, private training and government training institutions.
  Free copying by schools of the whole or part of a literary, dramatic, musical or artistic work for the supply to any student or staff member of the school (“copying [by schools] for purposes of research or private study”) is allowed, provided the school supplies no more than one copy of the copied material to any student or staff, and any payment required is no higher than the cost of production and a reasonable contribution to the general expenses of the school.
  On the other hand, free copying by educational establishments can only be of not more than one chapter of the literary, dramatic, musical or artistic work, or 10% of the work, whichever is less, for supply to any student or staff member,
 and furthermore, for determining whether copying is for the purpose of research or private study, a court “must have regard to” the five fair dealing factors.

 AUTONUM  \* Arabic 
Obviously the policy was taken to facilitate more extensive free multiple copying in schools as opposed to educational establishments.  In addition, copying in educational establishments is subject to the double-barrelled test of one chapter or 10% and the five fair dealing factors.  Concerns may have been felt that this introduces a potential amount of uncertainty as regards the application of this exception for institutes of higher learning. Section 44(3) thus provides that an educational establishment may apply to the Minister for a certificate of exemption to entitle it to the section 43 (tier one) exemption.

Section 44(5):  Non-reprographic Copying for Instruction

 AUTONUM  \* Arabic 
Section 44(5) exempts the non-reprographic copying of a dramatic, musical or artistic work in the course of or preparation for instruction by the instructor or student.  It is interesting that literary works are not brought within this section, presumably because it is felt that reprographic reproduction more usefully applies to literary works.  However, if the policy is as regards the limited nature of non-reprographic copying for purposes of instruction, there should be no reason to exclude literary works from its scope.  Otherwise, there would be an issue as to whether written homework (or even assignments and projects done on word processors) done by students infringes copyright.  (It should be noted that such activities would not constitute examinations and fall within the exception in section 47.)

Sections 44(6) and 172(1):  Media Studies 

 AUTONUM  \* Arabic 
Section 44(6) exempts the infringement of copyright in the copying of “derivative works” (sound recordings, audio visual works or soundtracks, broadcast and cable programme) in the making of audio visual works or sound tracks “in the course of instruction, or preparation for instruction, in the making of an audio visual work or audio visual soundtrack”.  The language of this provision is complex, but it is clearly intended to exempt possible claims of copyright infringement in derivative works from media and movie studies. However, the provision does not examine the media study instructors and students from possible copyright infringement in authorship works (literary, dramatic, musical or artistic works).

 AUTONUM  \* Arabic 
Section 172(1) exempts any performance rights infringed by the copying by the instructor or student of a recording of a performance in preparing, for use of, and during and after a course of instruction in how to make audio visual works and sound tracks or relates to language learning or is conducted by correspondence.  No charge must be made for supplying the copy to the student.

Sections 45, 173 and 183:  Performances and Showing Works at Educational Establishments

 AUTONUM  \* Arabic 
Section 45 exempts as public performances, performances of a literary, dramatic or musical work by teachers or students in the course of activities of the school or educational establishment, or at the school or establishment by any person for the purpose of instruction, before an audience of teachers, students and “other persons directly connected with its activities”.
  The playing or showing of sound recordings, audio visual works, broadcasts or cable programmes for this purpose is also exempted as a “playing or showing of the work in public”

 AUTONUM  \* Arabic 
A similar exception in section 173 applies in relation to the public performance of a sound recording, audio visual work, broadcast or cable programme at an educational establishment for the purposes of instruction in similar circumstances.

 AUTONUM  \* Arabic 
The exception in 183 exempts from infringement of performers’ rights, the free public performance of a broadcast or cable programme to an audience who have not paid for admission.  This is potentially applicable in relation to broadcasts or communications of school performances.

Sections 46 and 174:  Recordings of Broadcasts and Cable Programmes for Educational Purposes

 AUTONUM  \* Arabic 
Section 46 exempts a recording of a broadcast or cable programme, or a copy of such a recording, made by a school or educational establishment for educational purposes from copyright infringement in the broadcast or cable programme or in any work included in it. This exception is subject to the availability of a collective license for this purpose and awareness of its availability by the school or educational establishment.

 AUTONUM  \* Arabic 
A similar exception in 174 applies to exempt any infringement of performance or recording rights included in the recording or copy.

Sections 47 and 172(2):  Examinations

 AUTONUM  \* Arabic 
Section 47 exempts from copyright infringement, anything done for the purposes of an examination, whether by way of setting, communicating or answering the questions.  A similar exception in section 172(2) exempts from any infringement of performance rights in performances.

Section 65:  Abstracts of Scientific or Technical Articles

 AUTONUM  \* Arabic 
Section 65 permits the copying of abstracts from scientific or technical articles and the public issue of such abstracts, subject to the availability of a collective license of which the copier is or should be aware.

Section 73:  Rental of Computer Programs, Recordings and Audio Visual Works by Educational Institutions

 AUTONUM  \* Arabic 
Section 73 exempts from copyright infringement any rental by an educational establishment or a prescribed library of a computer program, recording or audio visual work to any person, if the rental is not affected for profit and the subject matter of the rental work has previously been put into circulation with the copyright owner’s license.

India

 AUTONUM  \* Arabic 
Copyright protection in India can be traced back to 1847, when the English East India Company enacted the first copyright statute in India, to guarantee the rights of the author in his work.  In 1914, the Indian Copyright Act, largely based on the Imperial Copyright Act of 1911, was enacted.  India is one of the earliest Asian countries to join the Berne Convention in 1928.  The current version of the Indian Copyright Act, the Copyright Act of 1957, is based on the 1914 Copyright Act and also borrows provisions extensively from the U.K. Copyright Act of 1956.  Since then, the Indian Copyright Act has been substantially revised, in 1983, 1984, 1992, 1994 and 1999, to ensure that the Indian Copyright Act adheres to the Berne Convention, the Rome Convention and TRIPS.

 AUTONUM  \* Arabic 
The exceptions in the Indian Copyright Act that deal with educational activities fall within two sets of provisions.  The first set of exceptions is found generally in section 52 of the Indian Copyright Act.  The second set of exceptions pertain to India’s Notifications to the WIPO Director-General regarding its application of the exceptions relating to translations and reproductions for developing countries as set out in the Appendix to the Berne Convention (Paris Act).

Sections 39, 52(1)(a)(i):  Private Use and Research as Fair Dealing

 AUTONUM  \* Arabic 
Section 52(1)(a)(i) exempts from copyright infringement a fair dealing with a literary, dramatic, musical or artistic work (not being a computer program), for the purposes of private use, including research.  
 AUTONUM  \* Arabic 
Section 39 likewise exempts from the infringement of any broadcast reproduction or performer’s right, the making of any sound or visual recording for the private use of the person making such a recording.

Section 52(1)(a)(ii):  Criticism or Review as Fair Dealing

 AUTONUM  \* Arabic  
Section 52(1)(a)(ii) exempts from copyright infringement a fair dealing with a literary, dramatic, musical or artistic work (not being a computer program) for the purposes of criticism or review, whether of that work or of any other work. 

 AUTONUM  \* Arabic 
Is there an attribution requirement for a fair dealing for purposes of criticism or review? The answer to this question depends on the interpretation of the proviso to section 52(1)(y), which requires that a fair dealing for criticism or review be subject to an acknowledgment being made of the work, to identify the work by its title or other description, and also identifying the author, unless the work is anonymous or the author has previously agreed otherwise or not required any acknowledgment (“acknowledgment condition”).
  However, as it is currently formatted in all copies of the Indian Copyright Act that are consulted, this is a proviso to the exception in section 52(1)(y) (which enables a film that includes an out of copyright work to be exhibited), rather than as a proviso to section 52(1) (even though the proviso which contains the acknowledgement condition itself refers to various exceptions in section 52(1), which includes, inter alia, section 52(1)(a)(ii)).  This yields an incongruent reading of section 52(1)(y), which, as a stand-alone exception in section 52(1), is not related to section 52(1)(a)(ii). 

 AUTONUM  \* Arabic 
Taking into consideration the requirement for attribution of source and authorship in any use of the work for quotation purposes under Article 10 of the Berne Convention, perhaps the correct interpretation is that the acknowledgment condition should qualify the enumerated exceptions in section 52(1), rather than section 52(1)(y).  This interpretation is further supported by the fact that the exceptions enumerated in the section 52(1)(y) proviso relate to criticism and review (section 52(1)(a)(ii)), reporting current events in a newspaper (section 52(1)(b)(i)), works reproduced or published in legislative reports (section 52(1)(d)), public reading or recital (section 52(1)(f)), chrestomathies (section 52(1)(g)), reproduction of articles on current economic, political, social or religious topics (section 52(1)(m)) and reproduction of an unpublished work (section 52(1)(p)).  Many of these exceptions correlate to uses for which the Berne Convention prescribes an attribution requirement.
 

Section 52(1)(ab), (ac):  Interoperability and Computing Studies

 AUTONUM  \* Arabic  
Section 52(1)(ab) exempts from copyright infringement the doing of any act necessary to obtain information essential for program inter-operability, and section 52(1)(ac) likewise exempts from copyright infringement any observation, study or testing of the functioning of computer programs to determine the ideas and principles underlying them.

Section 52(1)(g):  Chrestomathies

 AUTONUM  \* Arabic  
Section 52(1)(g) exempts from copyright infringement any bona fide publication of a collection, mainly composed of non-copyright matter, intended for use of educational institutions, of short passages from published (and copyrighted) literary or dramatic works, not themselves published for the use of educational institutions.  The conditions are that the work must be so described in the title and in any of the publisher’s advertisements, and that not more than two such passages from works by the same author are published by the same publisher during any period of five years.  In the case of works of joint authorship, this condition extends to passages of all works by any one of the authors, whether alone or in collaboration. 

 AUTONUM  \* Arabic 
A sufficient acknowledgment must be made of all such short passages extracted for publication subject to the interpretation problems regarding the interpretation of the acknowledgment condition as noted above.

Section 52(1)(h)(i):  Course of Instruction

 AUTONUM  \* Arabic  
Section 52(1)(h)(i) exempts from copyright infringement the reproduction of any literary, dramatic, musical or artistic work by a teacher or a pupil in the course of instruction.

 AUTONUM  \* Arabic 
This exception does not appear to be qualified as regards the scope or extent of the reproduction, unlike the similar provision in section 57(1)(h) of the Pakistan Copyright Ordinance, which restricts its application to a non-reprographic reproduction.

Section 52(1)(h)(ii), (iii):  Examinations

 AUTONUM  \* Arabic  
Section 52(1)(h)(ii) and (iii) exempts from copyright infringement the reproduction of any literary, dramatic, musical or artistic work as part of the questions to be answered in an examination and in answers to such questions.

Section 52(1)(i):  Performances in Educational Institutions

 AUTONUM  \* Arabic  
Section 52(1)(i) exempts from copyright infringement the performance, in the course of the activities of an educational institution, of a literary, dramatic or musical work, by the staff and students of the institution, a cinematograph film or a sound recording, or the communication of such a film or recording, if the audience is limited to staff, students, parents and guardians of the students and persons directly connected with the activities of the institution.

 AUTONUM  \* Arabic 
An educational institution may also rely on section 52(1)(l), which exempts from copyright infringement the performance of a literary, dramatic or musical work by an amateur club or society (such as those found in schools as part of the students’ extra-curricular activities), if the performance is given to a non-paying audience, or for the benefit of a religious institution (some religious schools would qualify for this exception).

Section 32:  License to Produce and Publish Translations and Article II, Appendix to Berne Convention

 AUTONUM  \* Arabic 
Section 32 is a complex and detailed provision that seeks to license the making of translations and publication of translations of literary or dramatic works.  This provision is enacted pursuant to India’s declaration to rely on Article II of the Appendix to the Berne Convention.  All licenses have to be sought by way of applications to the Indian Copyright Board.

 AUTONUM  \* Arabic 
Section 32(1) allows any person to apply to the Board for a license to produce and publish a translation of a literary or dramatic work in any language 7 years from the first publication of the work.  Section 32(1A) allows any person to apply to the Board for a license to produce and publish a translation of a foreign (non-Indian) literary or dramatic work, in any language in general use in India 3 years from the first publication of the work, if such a translation is required for the “purposes of teaching, scholarship or research”.  This period of time is shortened to 1 year if the translation is in a language not in general use in any developed country.

 AUTONUM  \* Arabic 
It should be noted that research for purposes of the section 32(1A) license does not include industrial research or research by bodies corporate (not being bodies corporate owned or controlled by the Government) or other associations or bodies of persons for commercial purposes.
  Teaching, however, receives an inclusionary definition to encompass instructional activity at all levels of educational institutions and all other types of organized educational activities.

 AUTONUM  \* Arabic 
The grant of the non-exclusive license will only be made by the Copyright Board, subject to payment by the applicant to the copyright owner royalties in respect of sold copies of the translation, calculated at rates determined by the Board.
  The Board must be satisfied that the applicant is competent to produce and publish a correct translation and possesses the means to pay the royalties payable.
  The author must also not have withdrawn from circulation copies of the work.
  Before the grant of the license, the Copyright Board will, wherever practicable, give the copyright owner an opportunity to be heard.
  In addition, an application made under section 32(1A) is subject to the further condition that export of copies of the translation outside India is not allowed, and every copy of such a translation shall contain a notice to this effect.
  The only exception is as regards the export of such copies, with the permission of the importing country, by the Indian government or authorities to Indian citizens or associations of such citizens outside India for non-commercial teaching, scholarship and research purposes.

 AUTONUM  \* Arabic 
The key condition to the grant of the license is that the license applicant must have first contacted the copyright owner or publisher for the requisite translation permission and had his request rejected,
 and waited for the availability of the official translation from the publisher or before making the application (“second waiting period”).  Other conditions are summarized below in the table.

	License application
	Section 32(1)
	Section 32(1A)
	Section 32(1A) proviso

	Work
	Literary or dramatic work 
	Foreign literary or dramatic work
	Foreign literary or dramatic work

	Purpose
	
	Teaching, scholarship or (non-commercial) research
	Teaching, scholarship or (non-commercial) research

	Translation language
	Any language
	Any language in general use in India
	Any language in general use in India, not in general use in any developed country

	Translation form
	No restrictions
	In printed or analogous forms of reproduction
	In printed or analogous forms of reproduction

	Waiting period (first)
	7 years from first publication
	3 years from first publication
	1 year from first publication

	Export restrictions
	None
	For distribution only in India (subject to export to foreign Indian community exception)
	For distribution only in India (subject to export to foreign Indian community exception)

	Existing translation
	None within 7 years first publication or out of print
	None within 3 years of first publication or out of print
	None within 1 year of first publication or out of print

	Applicant contacts copyright owner/publisher if unable to find owner
	Request made to copyright owner (or publisher via registered air mail post) and denied
	Request made to copyright owner (or publisher via registered air mail post) and denied
	Request made to copyright owner (or publisher via registered air mail post) and denied

	Waiting period (second) 
	2 months – lapse of time between request and application
	6 months - lapse of time between request and availability of published translation by owner/publisher
	9 months - lapse of time between request and availability of published translation by owner/publisher

	Conditions
	
	Name of author, title of edition printed on all copies of translation
	Name of author, title of edition printed on all copies of translation

	Illustrations
	If any, to comply with section 32A
	If any, to comply with section 32A
	If any, to comply with section 32A


Table 5:  Summary of Conditions in Section 32, Indian Copyright Act

 AUTONUM  \* Arabic 
It should also be noted that at any time after the grant of a section 32(1A) license, an authorized translation of the work in the same language and substantially the same in content at a price reasonably related to the price normally charged in India for the translation of works of the same standard on the same or similar subject is available, the license granted will be terminated
 after the lapse of a 3-month notice served on the license applicant.
 The residual copies of the produced translated work may however still be sold or distributed until they are exhausted.

 AUTONUM  \* Arabic 
Section 32(5) and (6) extends the section 32(1A) license to enable a broadcasting authority to apply for a license to produce and publish a section 32(1A) translation,
 or the translation of any text incorporated in audio-visual fixations prepared and published solely for the purpose of systematic instructional activities, for non-commercial
 broadcasting (though sound and visual recordings)
 in India
 such translation for purposes of teaching or dissemination of the results of specialized, technical or scientific research to experts in any particular field.

Section 32A:  License to Produce and Publish and Article III, Appendix to Berne Convention

 AUTONUM  \* Arabic 
Section 32A is likewise a complicated provision that seeks to license the reproduction and publication of “affordably” priced literary, scientific or artistic works for the purpose of systematic instructional activities.  This provision is enacted pursuant to India’s declaration to rely on Article III of the Appendix to the Berne Convention.  All licenses have to be sought by way of applications to the Indian Copyright Board.

 AUTONUM  \* Arabic 
Section 32A(1) allows any person to apply to the Board, after the expiration of the “relevant period”,
 for a license to reproduce and publish a literary, scientific or artistic work where copies of such editions are not available in India or were not put on sale in India for a period of 6 months to the general public, or in connection with systematic instructional activities, were sold at a price not reasonably related to that normally charged in India for comparable works.  The Board may grant a non-exclusive license
 to reproduce and publish such a work in printed or analogous forms of reproduction at the price at which the original edition was sold or at a lower price for the purposes of systematic instructional activities,
 subject to payment by the applicant of royalties calculated at rates determined by the Board
 to the copyright owner. 

 AUTONUM  \* Arabic 
The Board must be satisfied that the applicant is competent to produce and publish a correct translation and possesses the means to pay the royalties payable.
  The author must also not have withdrawn from circulation copies of the work.
  Before the grant of the license, the Copyright Board will, wherever practicable, give the copyright owner an opportunity to be heard.
  The main conditions are (a) that the applicant undertakes to reproduce and publish the work at such price as may be fixed by the Copyright Board, being a price reasonably related to the price normally charged in India for similar works,
 (b) that the name of the author and title of the particular edition of the work be printed on all copies of the reproduction,
 and (c) that the license does not extend to the export of copies outside India and each copy shall contain a notice that the copy is available for distribution only in India.

 AUTONUM  \* Arabic 
The key condition to the grant of the license is that the license applicant must have first contacted the copyright owner for the requisite translation permission and had his request rejected,
 or if unable to find the owner, sent his request to the publisher by registered airmail post and waited not less than three months before making the application for the license
 (“first waiting period”).  Subsequently, six (in the case of works of natural science, physical science, mathematics or technology) or three (in the case of other works) months must have lapsed between the request made to the copyright owner or publisher (“second waiting period”), wherein no authorized copy of the work had been published.

 AUTONUM  \* Arabic 
No license to reproduce and publish the translation of a work shall be granted under section 32A unless an authorized translation has been published by the owner of the right of translation and the translation is not in a language in general use in India.
 

 AUTONUM  \* Arabic 
Section 32A also applies to the reproduction and publication, or translation into a language in general use in India, of any text incorporated in audio-visual fixations prepared and published solely for the purpose of systematic instructional activities.

 AUTONUM  \* Arabic 
It should also be noted that at any time after the grant of a section 32A license, an authorized edition or translation of the work in the same language and substantially the same in content at a price reasonably related to the price normally charged in India for works of the same standard on the same or similar subject is available, the license granted will be terminated
 after the lapse of a 3-month notice served on the license applicant.  
The residual copies of the produced translated work may however still be sold or distributed until they are exhausted.

Indonesia

 AUTONUM  \* Arabic 
Although Indonesia introduced a new Copyright Act in 2002 (“Indonesian Copyright Act”), copyright law in Indonesia started in 1912 with the Dutch colonial Auteurswet that was extended to the Netherlands East Indies (now Indonesia).  After its independence in 1949, the copyright law was translated into the new natonal language as Undang-Undang Hak Tjipta (law on the right to a creation”).  Citing political reasons, it withdrew from the Berne Convention in 1958.  However in 1982, the situation changed with the introduction of a new national Copyright Act.  This legislation was amended in 1987 to include the protection of batik art, computer programs, video and sound recordings.  And with its membership of the WTO in 1994, Indonesia re-entered the Berne Convention in 1997 and ratified the WCT in the same year.  This led to the replacement of the 1982 Copyright Act with the completely revised Copyright Act of 2002.

 AUTONUM  \* Arabic 
“Copyright” is defined in Article 1(1) of the Indonesian Copyright Act as “an exclusive right for an Author or the recipient of the right to publish or reproduce his Work or to grant permission for said purposes, without decreasing the limits according to the prevailing laws and regulations”.  This wording is influenced by the virtually identical wording of Article 1 of the Dutch Copyright Act, and affirms the significance of the provisions relating to exceptions in the Indonesian Copyright Act.

Article 15(a):  Use for Purpose of Education, Research, Scientific Thesis, Report Writing

 AUTONUM  \* Arabic  
Article 15(a) exempts from copyright infringement the use of a work for the purpose of “education, research, scientific thesis, report writing, criticizing or reviewing an issue, provided that it does not prejudice the normal interest of the author”.  The previous version of Article 15(a), Article 14(a) of the Indonesian Copyright Act 1987, had permitted quoting up to 10% of a work but the new version instead abandoned this quantitative limitation, preferring instead, as the explanatory memorandum to the 1997 revision states, to make a qualitative evaluation as to whether copyright has been violated.
  Hence the reference to the requirement that the scope of the use “does not prejudice the normal interest of the author”.  However, while the broadened exemption applies to educational and research activities, of which scientific thesis and report writing are illustrations, some have criticized this additional qualitative assessment requirement based on the third element of the three-step test as vague and argue that it would give rise to disputes.

 AUTONUM  \* Arabic 
The references to “scientific thesis” and “report writing” also engender some measure of uncertainty.  For instance, issues could be raised as to whether a thesis on the social sciences would fall within the rubric of a “scientific thesis”.  Likewise, there could be disputes as to whether a report written for non-educational and non-research purposes e.g. a business report, could take advantage of the exception offered in Article 15(a).  However, if Article 15(a) is construed as an expansion of the original quotation exception (then Article 14(a)) in line with Article 10(1) of the Berne Convention, there would be no reason to give these terms a restrictive interpretation.

 AUTONUM  \* Arabic 
Note that there is an attribution requirement for the sources to be fully cited for Article 15(a) (as is with all the exceptions in Article 15).  Also note that all the Article 15 exceptions apply as regards the related rights of performers, phonogram producers and broadcasting organizations.

Article 15(a):  Use for Criticism and Review

 AUTONUM  \* Arabic 
Article 15(a) also exempts from copyright infringement the use of a work for criticism and review, provided that it does not prejudice the normal interest of the author.  Such uses must be attributed.

Article 15(c):  Education and Scientific Lectures

 AUTONUM  \* Arabic  
Article 15(c) exempts from copyright infringement the use of “the excerpt of a work … in whole or in part” for the purposes of “lecturers [sic] of which the purpose is solely for education and science”.  This has been described by a commentator as using a work to help clarify the content of the lecture.

 AUTONUM  \* Arabic 
Again, it is the norm for education and scientific lectures to observe rigorous citation and attribution standards.  This is reflected in Article 15 as well.

Article 15(e):  Limited Reproduction of a Work by a Scientific or Educational Institution 

 AUTONUM  \* Arabic 
The predecessor to Article 15(e) is Article 14(e) of the Indonesian Copyright Act 1987, which had permitted copying to a restricted degree by way of photocopy or similar methods. The current formulation was first introduced in Article 14(e) of the Indonesian Copyright Act 1997.  It allows for the “limited reproduction” of a work other than a computer program “limitedly [sic] by using any means whatsoever or by employing a similar process” by, inter alia, a scientific or education institution, “solely for the purpose of conducting their activities”.  This last expression both limits the nature of the copying permitted as well as the quantity permissible.  And in this regard, the qualifier that only a “limited reproduction” be made, likewise qualifies the number of copies made and the extent of copying made, without imposing or prescribing any preconceived quantitative restrictions.

 AUTONUM  \* Arabic 
The attribution requirement is again to be noted. 

Article 16:  Compulsory Translations, Reproductions and Licenses
 AUTONUM  \* Arabic 
Article 16 of the Indonesian Copyright Act is unique in that it is intended to guarantee that texts in the field of science and literature, which are of significance for Indonesian “education, science and research and development”, can be translated and copied.  In various Indonesian government orders, education is defined as “the effort or activity of preparing the participants of educational institutions for their future roles by way of schooling and/or training”.
  Science is defined as “the knowledge in a field which is accumulated in a systematic manner according to specific methods and can be used to explain certain phenomena in this field”.
  And research and development is defined as “systematic scientific efforts to discover new processes, to solve problems, to examine the truth of a hypothesis or theory, and to find practical applications”.
  It will be clear that commercial research and research undertaken by laboratories of large corporations could also fall within this provision.

 AUTONUM  \* Arabic 
Article 16 originated from the Indonesian Governmental Regulation No. 1 of 1989 on translation and copying of works for the interest of education, science, research and development.
  This object is achieved by way of Ministerial directive in one of three ways, after receiving input from the Copyright Council:

a. The Minister may obligate the copyright holder to himself carry out the translation and/or reproduction of such work in Indonesia within a stipulated period of time, or

b. The Minister may obligate the copyright holder to grant a license to other parties to translate and/or reproduce such work in Indonesia within a stipulated period of time, or

c. The Minister may otherwise designate other parties to carry out the translation and/or reproduction of such work.

 AUTONUM  \* Arabic 
The Government Regulation No. 1/1989 also stipulates that if none of these options is feasible (that is, the Indonesian licensee fails to carry out the translation or reproduction), the Indonesian government may itself as a last resort undertake the translation or reproduction.

 AUTONUM  \* Arabic 
Although Article 16 states that the decision to order the carrying out of the translation or reproduction is by the Minister, the Government Regulation No. 1/1989 stipulates that the initiative for triggering Article 16 can also be taken by state or private institutions in the area of education, science, research and development, by presenting proposals to the Minister.

 AUTONUM  \* Arabic 
The obligation to translate only arises if after a lapse of 3 years after the first publication of the work in the field of science and literature, the work has not been translated into the Indonesian language.
 

 AUTONUM  \* Arabic 
The obligation to reproduce only arises if after a lapse of 3 years (books in the field of mathematics and natural sciences), 5 years (books in the field of social sciences) and 7 years (books in the field of arts and literature), the books have never been reproduced in Indonesia.

 AUTONUM  \* Arabic 
All translations and reproductions may only be used within Indonesia and could not be exported.
 

 AUTONUM  \* Arabic 
It is interesting to note that any Ministerial obligations to the copyright holder to grant a license to translate or reproduce the work (obligation (b)) or designate a third party to carry out the translation or reproduction (obligation (c)) entitles the granting of a fee the amount of which is stipulated by Presidential Decree.
  Articles 20-22 of the Government Regulation No. 1/1989 sets out the mechanisms for calculating compensation for the translation and reproduction of works of significance for education, science, research and development. However, there is no mechanism in the Indonesian Copyright Act or the Government Regulation No. 1/1989 for the copyright owner to appeal the amount of compensation that it may receive.  This is one of the problems of this provision as pointed out by an academic writer.

 AUTONUM  \* Arabic 
It should also be noted that Indonesia has not made her declaration to the 
Director-General of WIPO regarding the reservation of her rights to avail herself of the facilities in the Appendix to the Berne Convention.

Iran

 AUTONUM  \* Arabic 
Iran is not a member of the Berne Union.  It is also not a WTO member state.  However, though Iran has a law of copyright in the form of the Copyright Law dated 1970, foreign works outside of Iran are not protected.  Iranian copyright law recognizes copyright protection in authorship works, ranging from books to musical works to sculptures, architectural works and photographic works, works of applied handicraft to audio-visual works for stage or screen performances.
  It also recognizes the author’s exclusive rights to publish, broadcast, perform and publicize works, and any financial and intellectual profit resulting from his work or name.

 AUTONUM  \* Arabic 
A review of the copyright exceptions for the benefit of educational activities follows.

Article 7:  Quotations for Literary, Scientific, Technical or Educational Purposes

 AUTONUM  \* Arabic  
Article 7 provides that it is permissible to quote from published works and to refer to them for literary, scientific, technical or educational purposes.  However, mention must be made of the sources of the quotations and the “customary limitations” must be observed.  The expression “customary limitations” would appear to be a reference to a requirement that the use of the quotation be “compatible with fair practice” and the extent of the use “does not exceed that justified by the purpose” in Article 10(1) of the Berne Convention. 

 AUTONUM  \* Arabic 
Article 7 however goes on to provide that it is not necessary to mention the sources of quotations, where the work is reproduced, not for monetary gain, for use in educational institutions by its employed teachers.

Article 7:  Quotations in Criticism or Praise

 AUTONUM  \* Arabic  
Article 7 likewise provides that it is permissible to quote from published works and to refer to them for criticism or praise, subject to observing the attribution requirement and the “customary limitations” requirement. 

Article 8:  Photographic Reproductions for Educational Purposes

 AUTONUM  \* Arabic 
Article 8 provides that non-commercial public libraries, documentation centres, scientific institutions and educational establishments may make reproductions of works by a “photographic or similar process, in the numbers necessary, for the purpose of their activities”, according to a decree to be issued by the Board of Ministers.  There is no reference in the exception as to any restrictions as to the scope and number of reproductions that could be made.  This is a very broad and generous exception granted to, inter alia, educational establishments, especially tertiary institutions, since a wide range of direct and indirect activities can be associated with educational instruction and brought under the exception.

 AUTONUM  \* Arabic 
It is also worth noting that the exception on its own makes no reference to any remuneration for multiple reprographic reproductions.  Confirmation of this point can only be made if there is further access to the decree issued by the Board of Ministers referred to in Article 8.

Article 11:  Private and Noncommercial Reproductions

 AUTONUM  \* Arabic  
Article 11 exempts from copyright infringement reproduction of copyright works as well as recordings of radio and TV programs, “only for private and non-commercial use”.

Articles 9 and 10:  Works published by the Ministry of Information and Ministry of Education

 AUTONUM  \* Arabic 
Articles 9 and 10 affirm that notwithstanding the passage of the Iranian Copyright Law, the Ministry of Information and the Ministry of Education retain the right to use any works, including school books, it has already reproduced and published.

Japan

 AUTONUM  \* Arabic 
The Japanese copyright system was established and developed gradually after the Meiji Restoration Era.  Her first copyright legislation, the Publishing Ordinance, was enacted in 1896 to protect copyright and regulate publishers.
  In 1887, the first substantive copyright statute, the Copyright Ordinance, was enacted.
  As the first Asian country to accede to the Berne Convention in 1899, in order to comply with international standards and obligations, the Copyright Ordinance was replaced by the Copyright Law of 1899.  This is the first modern copyright law of Japan.

 AUTONUM  \* Arabic 
Since then, with the expansion of the subject-matter of protection and technological developments for new means of reproduction and communication of works, the Japanese government decided to affect a comprehensive reform of its copyright system.  The result is the enactment of the new (and current version of) the Copyright Act in 1971.
  Even then, with Japan’s membership of the WTO in 1994 and her accession to the Phonograms Convention in 1978, the Rome Convention in 1989, and the WCT and WPPT in 2000 and 2002 respectively, the Japanese Copyright Act has been consistently revised and updated to ensure that Japan complies with, and exceeds, her international copyright obligations.

 AUTONUM  \* Arabic 
Article 1 of the Japanese Copyright Act outlines the balance between protecting the rights of authors and providing adequate exceptions for these rights in stating the following:

The purpose of this Act is to provide for, and to secure protection of, the rights of authors, etc. and the rights neighboring thereto with respect [copyrightable] works as well as performances, phonograms, broadcasts and wire-broadcasts, while giving due regard to the fair exploitation of these cultural products, and by doing so, to contribute to the development of culture.  [emphasis added]

 AUTONUM  \* Arabic 
An analysis of the copyright exceptions in the Japanese Copyright Act for the benefit of educational activities follows.

Articles 10(3), 472(1):  Computer Science Research and Exceptions

 AUTONUM  \* Arabic  
Article 10(3) likewise excludes from copyright protection as a “computer program work”, any computer programming language, rule or algorithm
 used for creating a computer program.  One view that is taken is that the effect of this exemption is to exclude programming languages, rules and algorithms from copyright protection completely
 as “expression”
 though on its face, this exemption does not rule out the protection of programming languages, rules or algorithms as “works” other than as computer programs, for instance, as “compilations” which “by reason of the selection or arrangement of their contents, constitute intellectual creations” under Article 12 of the Japanese Copyright Act, or as “databases” which by reason of the “selection or systematic construction of information contained therein”, constitute intellectual creations under Article 12-2 of the Japanese Copyright Act.

 AUTONUM  \* Arabic 
Article 47-2(1) contains a broad exception to permit the owner of a reproduction of a computer program to “make reproductions or adaptations (including reproductions of derivative works created by means of such adaptation)” of the computer program “if and to the extent deemed necessary for his own exploitation” of the program on a computer.  The only restriction is that the user must not use such a reproduction or adaptation “in the course of one’s business” on a computer, in breach of Article 113-2.  The combined effect of Article 47-2 and 113-2 is to enable the licensed user (described as the “owner” in the Japanese Copyright Act)
 of a computer program not only make back-ups of his licensed computer program, it also enables him to conduct research and studies, including reverse engineering and other types of reproductions or adaptations, on the licensed program “to the extent deemed necessary for his own exploitation” of the program.
 

Article 30:  Reproduction for Private Use

 AUTONUM  \* Arabic 
Among the various copyright exceptions, the exception regarding reproductions for private use in Article 30 has attracted substantial revisions arising from technological developments of more efficient reproduction machines.  Concerns by rightholders that such private uses may erode their legitimate interests led to the introduction in 1992 of a new provision (Article 30(2)) which provided for compensation from digital sound or visual recording equipment and media to be collected and distributed among copyright owners and neighbouring right owners.  An analysis of Article 30 follows.

 AUTONUM  \* Arabic 
Article 30(1) provides the general rule that it shall be permissible for a user of a copyright work to “reproduce the work for his personal use or family use or other equivalent uses within a limited scope”, described as “private use” in the Japanese Copyright Act. Internal use within a corporation does not count as private use.
  Article 43(i) further provides that the user may translate, arrange, transform and adapt such a work pursuant to “private use”.

 AUTONUM  \* Arabic 
However, Article 30(1)(i) provides that reproductions made by means of publicly-installed automatic reproduction machines such as high-speed dubbing machines set up at video rental shops and reprographic machines at convenience stores fall outside this exception.  This did not deny users access to reproduction machines, provided they are home devices.  But with the advent of home taping devices such as cassette tape recorders in the 1970s, it was felt that the total amount of private reproductions produced in society would, if no compensation is provided, reach a level that would unreasonably prejudice the interests of copyright owners, performers and producers of phonograms.  After a joint survey conducted by the Japanese Society for the Rights of Authors, Composers and Publishers (JASRAC), the Japan Council of Performers Organizations (GEIDANKYO) and the Recording Industry Association of Japan (RIAJ), an amendment in 1992 was made to subject Article 30(1)(i) to the newly introduced Article 30(2). 

 AUTONUM  \* Arabic 
Article 30(2) provides that a person who makes digital sound or visual recordings by means of “home use” machines possessing such non-incidental functions to make recordings shall pay compensation to the copyright holders, performers and phonogram producers.
 The Cabinet Order referred to in Article 30(2), known as the Copyright Act Enforcement Order,
 was introduced via Cabinet Order Number 147 of 1993 and subsequently revised in 1998, 1999 and 2000.
  Also known as the Compensation System for Digital Private Recording, this Cabinet Order imposed a levy on the following, based on the method of recording, the sampling frequency and type of recording media:

· Sound recording equipment and their media such as the Digital Audio-Tape Recorder (DAT), Digital Compact Cassette (DCC) and Mini-Disk (MD).  The Cabinet Order amendment in 1998 added media such as Compact Disk Recordable (CD-R) and Compact Disk Rewriteable (CD-RW) to the list.

· Visual-recording equipment and their media such as Digital Video Cassette Recorder (DVCR), Data Video Home System (D-VHS) were added via the Cabinet Order amendment in 1999.  A Cabinet Order amendment in 2000 added three new types of visual recording equipment and media:  Multimedia Video Disk (MVDISC), Digital Versatile Disk Rewriteable (DVD-RW and DVD+RW) and Digital Versatile Disk Random Access Memory (DVD-RAM).

 AUTONUM  \* Arabic 
For this purpose, the copyright holders, performers and phonogram producers have set up the Society for Administration of Remuneration for Audio-home Recording (SARAH) and the Society for the Administration of Remuneration for Video Home-Recording (SARVH). As approved by the Japanese Agency for Cultural Affairs, compensation for the rightholders, performers and producers is payable by the user for a single piece of specified equipment and recording medium at the time of purchase.
  The amounts of compensation are calculated using the formulas as follows:

	Compensation for Private Audio Recording

	designated machines
	Standard price indicated in the catalogue × 65% × 2%, subject to a maximum of ¥ 1000

	designated media
	Standard price indicated in the catalogue × 50% × 3%


	Compensation for Private Visual Recording

	designated machines
	Standard price indicated in the catalogue × 65% × 1%, subject to a maximum of ¥ 1000

	designated media
	Standard price indicated in the catalogue × 50% × 1%


Table 6:  Compensation for Private Audio and Visual Recording in Japan

 AUTONUM  \* Arabic 
The compensation system for private recording is premised on the assumption that the individual user of a home recording device will use it to carry out a private recording of copyright works.  In some circumstances, the purchasers of a specified machine or medium will not carry out any private recording under Article 30, for instance, under another exception in the Japanese Copyright Act or for the reproduction of works not protected by copyright.  In such a case, the purchasers may seek reimbursement of the compensation from SARAH or SARVH with proof of the requisite evidence, which will undertake a compensation decision on a case-by-case basis.

 AUTONUM  \* Arabic 
In this regard, it should also be noted that reprographic machines used for reprographic copying of literary works fall outside the scope of Article 30(2).  Reprographic rights in this regard are collectively managed by the Japan Reprographic Rights Centre.  However as its system is not comprehensive, it was felt inappropriate to make all such acts of the use of reprographic machines illegal.  Therefore, Article 5bis of the Supplementary Provisions of the Japanese Copyright Act provides, as a tentative provision that automatic reproducing machines exclusively for use in copying "writings or printings" should be excluded "for the time being" from the scope of the automatic reproducing machine in Article 30.  In other words, it does not constitute infringement under the present Japanese Copyright Act to copy a whole book for private use, by making use of a copying machine in a convenience store for public use.

 AUTONUM  \* Arabic 
Finally, it is worth noting that Japan is the only Asian country which has a private recording compensation system.

Article 32(1):  Quotations, News Reporting, Critique and Research

 AUTONUM  \* Arabic  
Article 32 exempts from copyright infringement the quotation from and exploitation of a work already made public, provided that such a quotation is compatible with fair practice and the extent justified by the purpose of the quotation, such as for news reporting, critique or research.  The scope of what is necessary for reporting, criticism or research is exceeded if the quoted work is presented in a manner that invites the reader to enjoy it independently of the quoting work.
  However, a more restrictive view is taken of parodies, which the Japanese Supreme Court requires to be clearly distinguishable from the parodied (quoted) work.
  Article 43(i) further provides for the translation of such a quotation for the same purpose.

 AUTONUM  \* Arabic 
When so using the work, Article 48(1) provides that the source of the work must be clearly indicated in the manner and to the extent deemed reasonable in the light of the manner of its reproduction and exploitation.

Article 33:  Reproduction in School Textbooks

 AUTONUM  \* Arabic  
Article 33(1) exempts from copyright infringement the reproduction in school textbooks (authorized by the Minister of Education and Science or its authorship for use in the education of students in primary, secondary, junior and senior high schools) works that are already made public, “to the extent deemed necessary for the purpose of school education”.  However, such a reproduction is subject to notification of, and payment of compensation to, the author by the person who makes the reproduction, at an amount to be fixed by the Commissioner of the Agency for Cultural Affairs in consultation with the Council for Cultural Affairs.
  Assessment of this amount is to take into account, among others, the spirit of scholastic education, the type and usage of the work and the ordinary royalty rate.

 AUTONUM  \* Arabic 
Article 33(4) extends this scheme to textbooks intended for correspondence courses of senior high schools and teachers’ manuals.

 AUTONUM  \* Arabic 
Textbooks so reproduced may be further translated, arranged, transformed and adapted pursuant to Article 43(i).  When so using the work, the source of the work must be clearly indicated in the manner and to the extent deemed reasonable in the light of the manner of its reproduction and exploitation.

 AUTONUM  \* Arabic 
Article 33-2 provides a similar scheme as regards the reproduction of a work already reproduced in a school textbook for use by weak-sighted students in their studies.  Please refer to the WIPO Study on Exceptions for the Visually Impaired for more details.

 AUTONUM  \* Arabic 
Article 20(2) provides that in this regard, the need to change ideographs or words or other modifications considered unavoidable for school educational purposes shall not be considered a breach of the author’s right to maintain the integrity of his work.

Article 34:  Broadcast in School Education Programs

 AUTONUM  \* Arabic  
Article 34 exempts from copyright infringement, the broadcasting, wire-broadcasting or automatic public transmission (online transmission, referred to as “automatic public transmission”) of a public work in educational broadcast and wire-broadcast programs which conform to the educational course standards established by the laws and regulations on school education, and to reproduce such public works in teaching materials for these programs.  However, this is subject to giving notice to the work’s author and payment of reasonable compensation.  When so using the work, the source of the work must be clearly indicated in the manner and to the extent deemed reasonable in the light of the manner of its exploitation.

Article 35:  Reproduction in Schools and Other Educational Institutions

 AUTONUM  \* Arabic  
Article 35(1) exempts from copyright infringement the reproduction of a public work by a teacher or a student, in a school or other educational institution (excluding those established for profit-making purposes), to the extent deemed necessary for use “in the course of a lesson”.  The “lesson” referred to in Article 35(1) is not limited to formal instruction in subjects, but also covers activities such as special educational activities, moral education activities and comprehensive learning activities as long as they are included in the school curriculum.
  It has also been opined that the expression “a person who teaches a lesson … may … reproduce [the work]” enables a teacher to instruct a school clerk to make copies:  the teacher need not himself make copies personally.
  The exception does not apply where the initiative to make reproductions is not taken by someone in charge of teaching directly e.g. the board of education of the school.
 

 AUTONUM  \* Arabic 
The exception also does not apply in cases where such reproduction is “likely to unreasonably prejudice the interests of the copyright holder in the light of the type and the usage of the work as well as the number of copies and the manner of reproduction”.  Some examples given of uses of works not covered by the exception include:  the reproduction of a computer program for computers used by students, the reproduction and distribution of a workbook, reproduction of copies that outnumber the students in the class and the production of a book to be used outside teaching.

 AUTONUM  \* Arabic 
It should be noted that the exception enables students to make reproductions for teaching purposes, such as to reproduce pre-existing works such as those downloaded from the Internet for the students’ own learning activities, and distribute the copies within the class without the authors’ authorization.
 

 AUTONUM  \* Arabic 
Article 35(2) extends the above exception to distance learning, through the offering, presenting, performing or recital of the original work or its reproductions by means of a public transmission of such a work (including online transmissions), “for reception by those who are receiving the same lesson at the same time but at a location other than where such lesson is being given”.  However, the exception does not apply where the public transmission is likely to unreasonably prejudice the interests of the copyright holder in light of the type and the usage of the work as well as the manner of the public transmission. 

 AUTONUM  \* Arabic 
All reproductions made in this regard must be attributed, as provided in Article 48(1)(iii) of the Japanese Copyright Act, where standard practice so requires.

 AUTONUM  \* Arabic 
Article 43(i) additionally provides that the teacher or student may further translate, arrange, transform and adapt such a work as may be necessary for use “in the course of a lesson”.

Article 36:  Examination Purposes

 AUTONUM  \* Arabic  
Article 36(1) exempts from copyright infringement the reproduction, translation,
 and the automatic public transmission of making a work (and its translation) transmissible (online transmission) of a public work as questions for an examination or a license, to the extent deemed necessary for such purpose.  However, the exception does not apply where the reproduction or public transmission is likely to unreasonably prejudice the interests of the copyright holder in light of the type and the usage of the work as well as the manner of the public transmission.  Thus the repackaging and reissuing of examination questions as compilations for publication, either by the school or a commercial publisher, would arguably not be as questions for examinations, and would fall outside the scope of this exception.

 AUTONUM  \* Arabic 
It should be noted that the part of a work reproduced (and transmitted) for purposes of the examination question should be “to the extent deemed necessary for such purpose”.  An extensive quotation from a work will generally not be favoured for a question which requires only a short answer, unless that part of the work has to be necessarily included in order for an effective analysis or critique of the work to be made as part of the answer.  Furthermore, broadcasting and wire diffusion are excluded from the scope of the exception, leaving only interactive transmissions of examination questions such as through the Internet and manual transmissions such as through faxes.

 AUTONUM  \* Arabic 
The exception also does not apply in cases where such reproduction or transmission is “likely to unreasonably prejudice the interests of the copyright holder in the light of the type and the usage of the work as well as the number of copies and the manner of the public transmission”.  An example of such an unreasonable use would be the continued public accessibility of examination questions online after the examinations have been concluded,
 (but arguably subject to compensation being given to the rightholder, as explained below).

 AUTONUM  \* Arabic 
It is noteworthy that Article 36(1) does not refer to an examination conducted by an educational establishment.  This implies that examinations conducted by private or 
quasi-private organizations such as admission tests, qualification examinations and professional assessments may rely on this exception.
  However, where for profit-making purposes, such reproductions and transmissions are made, Article 36(2) requires the person to pay to the copyright holder compensation in an amount which corresponds to the ordinary royalty rate. This provision enables a balance to be struck between the non-profit use of works for examination purposes, and the subsequent attempts to commercialize and profit from such examination questions.

 AUTONUM  \* Arabic 
It is also noteworthy that when so using the work, the source of the work must be clearly indicated in the manner and to the extent deemed reasonable in the light of the manner of its exploitation, if standard practice so requires.

Article 38(1):  Non-profit (School) Performances

 AUTONUM  \* Arabic  
Article 38(1) exempts from copyright infringement the public performance, presentation or recitation of a public work, for non-profit purposes, if the audience is charged no fees and the performers are not paid any remuneration for their performance, presentation or recital.  When so using the work, the source of the work must be clearly indicated in the manner and to the extent deemed reasonable in the light of the manner of its exploitation, if standard practice so requires.

 AUTONUM  \* Arabic 
As this exception pertains only to performances, it does not enable a school to make copies of plays or musical scores to enable practices of performances,
 unless it could be said that such a performance is pursuant to scholastic lessons wherein reliance could be had of Article 35 of the Japanese Copyright Act. 

Article 38(4):  Non-profit (School) Rentals

 AUTONUM  \* Arabic 
Article 28(4) exempts from copyright infringement the free rental of reproductions of a publicly-available work for non-profit-making purposes.
  This would enable schools to lend copies of literary, musical and dramatic works, notwithstanding the rental rights of the author.
  However, the general rental of cinematographic works is not permissible, except by audiovisual educational establishments.

Article 38(5):  Rentals of Cinematographic Works by Audiovisual Education Establishments

 AUTONUM  \* Arabic 
Article 38(5) exempts from copyright infringement the free rentals of a publicly available cinematographic work by audiovisual education establishments and other non-profit establishments designated by Cabinet Order and having among its purposes the providing of cinematographic films and other audiovisual materials for use by the public, subject to the condition that a reasonable amount of compensation is paid to the owner of right of distribution of the cinematographic work and the owner of the work reproduced in the cinematographic work.

 AUTONUM  \* Arabic 
This exception exists to facilitate the work of media study and movie schools, and also to ensure the accessibility of publicly available cinematographic works as provided by these institutions.

Kiribati

 AUTONUM  \* Arabic 
The Republic of Kiribati obtained its independence in 1979.  Before then, the U.K. had declared a protectorate over the Gilbert and Ellice Islands in 1882.  The two protectorates became a Crown colony of the U.K. in January 1916 as the Gilbert and Ellice Islands Colony.

 AUTONUM  \* Arabic 
Prior to independence, U.K. laws applied to Kiribati. Section 15(1) of the Western Pacific (Courts) Order in Council, 1961, states that “statutes of general application in force in England on the 1st day of January, 1961 … shall be in force [but] so far only as the circumstances of any particular territory and its inhabitants and the limits of Her Majesty’s jurisdiction permit and subject to such qualifications as local circumstances render necessary”.  This rendered applicable the U.K. Copyright Act 1956.

 AUTONUM  \* Arabic 
Although it was granted independence in 1979, Article 5(1) of the Kiribati Independence Order provides that existing laws and Acts of the Parliament of the U.K. or Order of Her Majesty in Council, having effect as part of the law of Kiribati immediately before independence day, shall continue in force and be construed with such conforming modifications.  With the enactment of the Kiribati Copyright Ordinance (Chapter 16, Revised Edition 1980), which came into force on 13 June 1917, the U.K. Copyright Act 1956, which continues to apply in Kiribati,
 will be construed with the Kiribati Copyright Ordinance.

 AUTONUM  \* Arabic 
An examination of the law of copyright in Kiribati necessarily involves an examination of the U.K. Copyright Act 1956, read in conjunction with the Kiribati Copyright Ordinance. In this regard, a review of the exceptions for the benefit of educational activities follows.

 AUTONUM  \* Arabic 
It should be noted that Kiribati is neither a Berne Union member nor a WTO member.

Sections 6(1), 9(1), U.K. Copyright Act 1956:  Fair Dealing for Research or Private Study

 AUTONUM  \* Arabic  
Sections 6(1) and 9(1), U.K. Copyright Act 1956 exempt from copyright infringement any fair dealing with a literary, dramatic, musical or artistic work for purposes of research or private study.

Sections 6(2), 9(2), Copyright Act 1956:  Fair Dealing for Criticism or Review

 AUTONUM  \* Arabic  
Sections 6(2) and 9(2), Copyright Act 1956 exempt from copyright infringement any fair dealing with a literary, dramatic, musical or artistic work for purposes of criticism or review, whether it is of that work or another work, if it is accompanied by a sufficient acknowledgment.

Section 6(6), U.K. Copyright Act 1956:  Chrestomathies

 AUTONUM  \* Arabic  
Section 6(6), U.K. Copyright Act 1956 exempts from copyright infringement the inclusion of a short passage from a published literary or dramatic work in a collection, intended for the use of schools.  The conditions are that the collection and its advertisements are so described by the publisher, the work in question was not published for the use of schools, the collection consists mainly of material in which no copyright subsists, and the inclusion of the passage is accompanied by a sufficient acknowledgment.  The further condition is that there additionally cannot be two or more excerpts from works by the same author contained in that collection, or in every similar collection published by the same publisher within five years of the first collection.

Section 3(5):  Importation of an Article for Private and Domestic Use

 AUTONUM  \* Arabic  
Section 3(5) of the Kiribati Copyright Ordinance exempts from the act of copyright infringement, the importation of a foreign literary, dramatic or musical work which, if it had been published in Kiribati, would be an infringing copy of the work, if such an importation is by a person for his private and domestic use. 

Lao

 AUTONUM  \* Arabic 
While Lao has recently enacted its copyright law, this author does not have access to an authorized English version of the Lao copyright legislation.  Lao is not a Berne Union member or a WTO member.

Malaysia

 AUTONUM  \* Arabic 
Prior to 1912, the law of copyright in Malaysia can be traced to the law of copyright in England as Malaysia was part of the Straits Settlements.
  With the enactment of the U.K. Copyright Act 1911 and its extension to the Straits Settlements, Malaysia had its first modern copyright law.  The enactment of the U.K. Copyright Act of 1956 only applied to two states, Sarawak in 1960 and North Borneo in 1962, but not to the rest of Malaysia.

 AUTONUM  \* Arabic 
With its independence in 1957, and when Sarawak and North Borneo became part of the Federation of Malaysia in 1964, the U.K. Copyright Act 1956 became part of the corpus of the copyright laws of Malaysia.  To deal with the problem of the multiplicity of copyright statutes, Malaysia enacted its own Copyright Act in 1969 and repealed all previous copyright legislation.
  It remained in force until 30 November 1987 when it was replaced by the Copyright Act 1987, which embodies the current version of Malaysian copyright law.  Since then, it has been revised in 1990, 1996, 1997, 2000 and 2002 to deal with Malaysia’s accession to the Berne Convention in 1990 and its membership in WTO in 1995 (and its corresponding obligations under TRIPS).  Malaysia’s participation in the Diplomatic Conference in Geneva in 1996 which led to the WCT and WPPT (though Malaysia has not yet ratified both treaties) has also influenced amendments made to her Copyright Act in 1997 to make her copyright laws ready for the digital era.

 AUTONUM  \* Arabic 
The current version of the Malaysian Copyright Act 1987 consulted for this purpose is the 2001 reprint, which incorporates the amendments of the Copyright (Amendment) Act 2002 (Act 1139/2002).  An examination of the exceptions for the benefit of educational activities follows.

Section 13(2)(a):  Fair Dealing for Non-profit Research or Private Study

 AUTONUM  \* Arabic 
An exclusive right of copyright is formulated in the Malaysian Copyright Act as an “exclusive right to control in Malaysia”, the various activities that constitute copyright such as the right of reproduction, communication to the public and so on in section 13(1), in relation to a literary, musical or artistic work, a film, a sound recording, or a derivative work. 

 AUTONUM  \* Arabic 
The various exceptions to copyright are formulated as “rights of control” that are not included in the rights of control that constitute copyright.  Thus section 13(2)(a) provides that the fair dealing for purposes of non-profit research or private study shall constitute such “rights of control” not included in copyright. 

 AUTONUM  \* Arabic 
Section 9(4) goes on to provide that any reproduction of the typographical arrangement of a published edition of a work for purposes of research or private study does not infringe the copyright in the published edition of the work if such reproduction is compatible with fair dealing.  A similar requirement is spelt out in section 9(5) as regards the reproduction by any public library and educational, scientific or professional institutions of any typographical arrangement of a published work “if such reproduction is in the public interest and is compatible with fair dealing and the provisions of any regulations”.  These seem to introduce an additional requirement for the incidental reproduction of the typographical arrangement of a work to be considered “fair” in addition to showing that the reproduction of the work itself for purposes of research or private study is “fair”. 

Section 13(2)(a):  Fair Dealing for Criticism or Review

 AUTONUM  \* Arabic  
Section 13(2)(a) excludes from the scope of copyright the fair dealing of a work for purposes of criticism or review, provided that there be an acknowledgment of the title of the work and its authorship.

 AUTONUM  \* Arabic 
Section 9(4) as discussed above applies, as does its attendant observations.

Section 13(2)(f):  Illustration for Teaching Purposes

 AUTONUM  \* Arabic  
Section 13(2)(f) excludes from the scope of copyright the inclusion of a work in a broadcast, performance, showing or playing to the public, collection of literary or musical works, sound recording or film, if such inclusion is made by way of illustration for teaching purposes and is compatible with fair practice.  It should be noted that there is an attribution requirement associated with such uses of the work.

Section 13(2)(ff):  Examination Purposes

 AUTONUM  \* Arabic  
Section 13(2)(g) likewise excludes from the scope of copyright the use of a work for the purpose of an examination by way of setting the questions, communicating the questions to the candidates or answering the questions.  However, this exception does not apply to the making of a reprographic copy of a musical work for use by a music examination candidate for performing the work.

Section 13(2)(g):  Recordings of School Broadcasts

 AUTONUM  \* Arabic  
Section 13(2)(g) excludes from the scope of copyright the recordings made in schools, universities or educational institutions of a work included in “a broadcast intended for such schools, universities or educational institutions”.  This last expression is intended to refer to the special school broadcast programming intended for receipt by schools, universities and educational institutions.

Section 13(2)(gg), (ggg):  Private and Domestic Use of Sound Recordings and Films

 AUTONUM  \* Arabic  
Section 13(2)(gg) and (ggg) excludes from the scope of copyright the making of recordings (sound and film) of broadcasts, or literary, dramatic or musical works or films included in the broadcasts, for the private and domestic use of the person making the record. This exception is directed at time-shifting uses of both sound broadcasts (radio) and sound and video broadcasts (TV).

Section 13(2)(k):  Performance for Charitable or Educational Purposes

 AUTONUM  \* Arabic  
Section 13(2)(k) excludes from the scope of copyright the performance, showing or playing of a work by a non-profit making club or institution where such performance, showing or playing is for charitable or educational purposes and is in a place where no admission fee is charged for such performance, showing or playing.

 AUTONUM  \* Arabic 
It should be noted that this exemption does not state that the performance, showing or playing of a work must be by an educational institution (it refers to a “non-profit institution”). Presumably, this would encompass most public educational institutions.  However, there would be some educational institutions that are commercial institutions.  The term “educational institution” is defined in the Malaysian Copyright Act with reference to the Malaysian Education Act 1961.  The latter legislation (the Malaysian Education Act 1996) defines an “educational institution” very broadly as “a school or any other place where, in the carrying on of the work of an organization or institution, persons are habitually taught, whether in one or more classes, and includes a kindergarten and a distance education centre” but does not include religious schools or any places declared by Ministerial notification not to be an educational institution.

 AUTONUM  \* Arabic 
To qualify for the exception, such performances, shows or plays must be for “charitable or educational purposes”.  This expression again offers a broad exception, in allowing, for instance, a school club to provide performances, not for instructional purposes, but for charitable purposes (for instance, for the benefit of a charity supported by the school club). However, since the exception provides that no admissible fee be charged for such performances, shows or plays, the charity object of the performance would presumably be met through donations or other payments in kind for items such as autographs or records sold at the venue of such performances, shows or plays.

Section 13(2)(m):  Quotations

 AUTONUM  \* Arabic  
Section 13(2)(m) excludes from the scope of copyright the making of quotations from a published work if they are “compatible with fair practice” and “their extent does not exceed that justified by the purpose”, subject to the attribution of source and author requirement. This includes quotations from newspaper articles and periodicals in the form of press summaries.

Section 31:  License to Produce and Publish Translations

 AUTONUM  \* Arabic 
Section 31 of the Malaysian Copyright Act is a provision that enables the Copyright Tribunal to grant a non-exclusive, non-transferable
 license to an applicant to produce and publish a translation into Malay, the national language of Malaysia,
 a literary work written in any other language, for the purpose of teaching, scholarship or research,
 on payment by the applicant to the copyright owner of the right of translation in respect of copies sold to the public, royalties at a rate to be determined by the Tribunal.  If the work consists mainly of illustrations, no license under this section will be granted.
  The power to grant a license to produce and publish translations does not extend to audio-visual materials (which may embody literary works) prepared for instructional and educational purposes.

 AUTONUM  \* Arabic 
Section 31 is based on Article II of the Appendix to the Berne Convention, though Malaysia has not made a Berne Notification pursuant to Article I(1) of the Appendix to declare that it will avail itself of the facility provided for in Article II.  Nonetheless, many of the conditions that it prescribes are similar.  The Copyright Tribunal will hold an inquiry into each application that is made pursuant to the Copyright (License to Produce and Publish in the National Language a Translation of a Literary Work) Regulations 1987, in accordance with the following conditions:

· A translation of the work in Malay must not have been published by the copyright owner within 1 year after the first publication of the work, or the translation so published is out of print.

· The applicant has requested and been denied copyright authorization to produce and publish the translation by the copyright owner, or, the applicant has, after due diligence, been unable to find the owner. 

· The applicant has sent a copy of his request for the translation to the diplomatic or consular representative of the translation rightholder’s state (if known), or to that organization so designated by the government of that state. 

· Nine months has elapsed since this formal request, and during this period, no authorized translations in Malay have been published. 

· The applicant proves to the satisfaction of the Tribunal that he is able to produce and publish a correct translation and possesses the means to pay the requisite royalties, and also undertakes to have the original title and name of the author printed on all copies of the published translation.

· The author of the work has not withdrawn it from circulation. 

· The owner of the translation right has first been given an opportunity of being heard, wherever practicable.

 AUTONUM  \* Arabic 
The license is only valid for publication in Malaysia and all copies must bear a notice in Malay stating that the copies are available for distribution only in Malaysia.
  The license will terminate if an authorized translation with substantially the same content has been published at a reasonable price for comparable works.
 

 AUTONUM  \* Arabic 
Other conditions are that exports of such translated publications of the work are not allowed, unless they are exported with the permission of the importing country, for the teaching, scholarship or research of nationals of Malaysia or organizational groupings in those countries, and not for any commercial purpose.

Maldives

 AUTONUM  \* Arabic 
The Republic of Maldives was governed as a British protectorate from 1887 until its independence in 1965, though it was never under direct British rule.  Though the Maldivian legal system is based on Islamic laws with admixtures of English common law, no copyright legislation for the Maldives has been found,
 though it is reported to be drafting copyright legislation with the help of WIPO
 and is now subject to final review.
  The Maldives is not a Berne Union member or a WTO member.

Marshall Islands

 AUTONUM  \* Arabic 
The Republic of the Marshall Islands has a very colourful legal history.  Spanish sovereignty was originally granted by Pope Leo XII in 1885, but it was annexed by Germany in 1886.  Subsequently the League of Nations mandated Micronesia (which includes the Marshall Islands) to Japan in 1920.  After its capture by U.S. forces in 1944, it remained under U.S. administration until its independence in 1986 (officially recognized by the U.N. in 1990).

 AUTONUM  \* Arabic 
No copyright legislation for the Marshall Islands has been found in the Marshall Islands Revised Code.  It should also be noted that when the Marshall Islands was under American administration, the Trust Territory Code provided that American common law, as expressed in the American law Institute’s Restatements, would be the common law of the Marshall Islands as trust territory.
  As this provision no longer appears in the Marshall Islands Revised Code, the view has been taken that American common law has been repealed,
 including American common law principles on copyright protection.  The Marshall Islands is not a Berne Union member or a WTO member.

Micronesia

 AUTONUM  \* Arabic 
Like the Marshall Islands (which was part of the Micronesian islands), the Federated States of Micronesia had a very colourful legal history.  It was subject to Spanish, German and Japanese sovereignty until its capture by U.S. forces in 1944, where it remained under U.S. administration until its independence in 1986 (which was officially recognized by the U.N. in 1990).

 AUTONUM  \* Arabic 
Copyright law came to Micronesia as early as 1982, when the Second Congress enacted Public Law No. 2-29, the Copyrights Act (now Title 35, Chapter 1).  The Micronesia Copyright Act is modeled on the U.S. Copyright Act 1976.  In 2003, Micronesia joined the Berne Union. 

 AUTONUM  \* Arabic 
A study of the exceptions for the benefit of educational activities in the Micronesia Copyright Act follows. 

Section 107:  Fair Use – Criticism, Comment, News Reporting, Teaching, Scholarship, Research

 AUTONUM  \* Arabic  
Like section 107 of the U.S. Copyright Act, section 107 of the Micronesia Copyright Act provides an omnibus exemption for the fair use of a copyrighted work from copyright infringement.  It defines a “fair use” as including such use by reproductions in copies or phonorecords, or by any other means, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research.

 AUTONUM  \* Arabic 
To determine whether the use made of the work in any particular case is a fair use, the fair use factors to be considered include the purpose and character of the use, including whether such use is of a commercial nature or is for non-profit educational purposes, the nature of the copyrighted work, the amount and substantiality of the portion used in relation to the copyrighted work as a whole and the effect of the use upon the potential market for or value of the copyrighted work.

Section 107:  Fair Use – Multiple Copies for Classroom Use

 AUTONUM  \* Arabic 
It is worth noting that section 107 enables as a fair use, the making of multiple copies of works for classroom use as part of teaching.  The works for which multiple copies could be made as part of “fair use” are not limited to literary works but encompass musical and 
audio-visual works. 

 AUTONUM  \* Arabic 
In this regard, references to developments of the U.S. may be useful.  On or after the enactment of the U.S. Copyright Act 1976, rightholders and educational institutions met and reached various agreements which set out guidelines on the scope and extent of multiple reproductions of printed material, music and audio-visual material.
  The guidelines, which were offered to fulfil the need for greater certainty and for the protection of teachers, also provide that the conditions prescribed therein may change, that certain types of copying permitted under the guidelines may not be permissible in the future, that these guidelines do not limit the standards of fair use under judicial decision, and that there may be instances where copying which does not fall within the guidelines may be permitted under the criteria of fair use.

Section 109:  Other Limitations on Exclusive Rights of Specific Works

 AUTONUM  \* Arabic 
Section 109 further provides that other limitations on the exclusive rights of specific works or exemptions of certain performances and displays may be prescribed by way of rules and regulations issued by the Micronesian Attorney-General, which are consistent with sections 107 and 108.  For purposes of this study, these other rules and regulations were not found.

Mongolia

 AUTONUM  \* Arabic 
Following the recognition of copyright protection in Article 12 of the Mongolian Constitution, the Mongolian Copyright Act was enacted in 1993.  In 1997, Mongolia joined the WTO and she became a Berne Convention member in 1998.  She subsequently acceded to the WCT and WPPT in 2002.  Arising from her succession obligations, revisions were made to the Mongolian Copyright Act in 1997 and again in 1999.

 AUTONUM  \* Arabic 
The copyright exceptions in the Mongolian Copyright Act for the benefit of educational activities will be examined below.

Article 13:  Requisition of Work for Public Interest Purposes

 AUTONUM  \* Arabic 
As described by the Director, Division of Copyright for the Intellectual Property Office of Mongolia, there have been some problematic issues as regards the copyright ownership in works commissioned by the previous socialist government of Mongolia.  As approved in a joint order of the Ministry of Finance and the chief of the Press Affairs Committee of Mongolia in 1966 under the socialist government of Mongolia, there was system that was set up in which a small percentage of the revenue arising from commercial exploitation of the works would be paid to the author.  Since 1990, this system has been abolished.  But though the author’s name stays with his works, these are now works “left … in the middle of nowhere”. 
 

 AUTONUM  \* Arabic 
For this reason Article 13 of the Mongolian Copyright Act is unique in this regard.  It provides that the state or its state agencies may reach an agreement with the author to purchase his work for immediate public interest, failing which the work can be requisitioned, subject to payment of the cost, compensation and remuneration for the use of the work by the state or its agency.  Any disputes arising thereto will be resolved by the courts.

 AUTONUM  \* Arabic 
Article 13 also states that the Mongolian government shall establish rules on the use of the requisitioned works. 

Article 14(1) Paragraph (1) and Article 23(2):  Public Communication for Teaching Use

 AUTONUM  \* Arabic 
Article 14 and the other provisions in Chapter Three of the Mongolian Copyright Act are described as pertaining to the “Unauthorised Use of Work[s]”.  In this regard, these are exceptions that apply in derogation to the author’s exclusive economic rights (in Article 9) rather than the non-economic moral rights (in Article 8) of the author, since it is stated as regards to the latter that “it shall be prohibited” to derogate from the author’s right to alter or disclose his name and his right of integrity,
 and since many of the exceptions in Chapter Three import the requirement of attribution of the source and name of the author.

 AUTONUM  \* Arabic 
On this interpretation, Article 14(1) Paragraph (1) exempts from copyright infringement, as a making “for the public benefit”, the public communication of part of a publicly-available work for “use for teaching”, provided that mention shall be made of the source and name of the author.  Presumably the teaching use of a publicly-available work is an activity that is “for the public benefit”.  A “right to make a public communication” is a right to make a public communication of a work by any means other than the transfer of copyright.
 

 AUTONUM  \* Arabic 
Article 23(2) likewise exempts the making of a public communication of part of a derivative work, a sound and visual recording or a broadcast of such a communication, for the purpose of teaching.

 AUTONUM  \* Arabic 
Hence these exceptions would encompass activities such as the broadcasting of part of a work on an education channel, the online communication of part of a work in the teaching instructions as part of distance learning and the performance of part of a dramatic work or choreographic work for teaching purposes.

 AUTONUM  \* Arabic 
Article 14(1) does not define what “part of a work” means.  In contradistinction to Article 15(1), which refers to the reproduction of “a work”, this suggests that not the whole work can be communicated for teaching purposes.

Article 14(2) and Article 23(2):  Public Communications of Reproductions for Research and Literary Criticism

 AUTONUM  \* Arabic 
Article 14(2) goes on to provide that it shall be permissible to make, without the author’s consent and without payment of any remuneration, a public communication of a work by a person who has reproduced the work for use in research and for literary criticism.
  If this relates to public communications for public benefit, this would be in the nature of enabling researchers to publicly communicate their research findings and share their literary critiques with the public.

 AUTONUM  \* Arabic 
Article 23(2) likewise exempts the making of a public communication of part of a derivative work, a sound and visual recording or a broadcast of such a communication, for the purpose of “scientific research”. 

Article 15(1):  Reproduction for Private Use

 AUTONUM  \* Arabic  
Article 15 exempts from copyright infringement the reproduction of a publicly-available work exclusively for private use without the author’s consent and without payment of any remuneration.  Unlike Articles 14(1) and 16(1), which refer to the communication and reproduction of “part of a work”, there is no such restriction in Article 15.  Presumably this implies that the whole work can be reproduced for private use purposes.

Article 15(2):  Residual Exception for Reproduction based on Three-step Test

 AUTONUM  \* Arabic 
It was originally provided in Article 15(2) that the reproduction for private use of architecture and building designs or plans without the author’s consent or erect structures making use of such reproductions.  However Article 15(2) has since been deleted pursuant to the amendments on 21 May 1999.  The revised Article 15(2) provides that permission “may extend to the reproduction where it does not conflict with a normal exploitation of a work and would not otherwise prejudice the legitimate interests of the copyright owner”. 

 AUTONUM  \* Arabic 
The reference to the three-step test and the introduction of a new permissive exception (“may”) suggests that this is not a private use exception (notwithstanding its designation as an Article 15 exception) or an additional condition for private use, but a new residual exception that permits reproductions based on Article 9(2) of the Berne Convention. 

Article 16(2):  Reproduction of Part of a Publicly-available Work for Teaching

 AUTONUM  \* Arabic 
This is the corollary to Article 14(1) Paragraph (1), in allowing for the reproduction of a part of a publicly-available work for use for teaching, without the author’s consent and without payment of any remuneration.  This exception is subject to the attribution requirement.

Article 16(5):  Reproduction for Use in Research and for Literary Criticism

 AUTONUM  \* Arabic 
As noted above, Article 16(5) enables the reproduction, subject to attribution, of a part of a publicly-available work for use in research, which would, it is submitted, encompass commercial research and development activities.  The exception in Article 14(2) to provide for the public communication of such reproductions of works for use in research is a corollary to this exception.

 AUTONUM  \* Arabic 
Article 16(5) likewise enables the reproduction of a part of a publicly-available work for literary criticism.  The exception in Article 14(2) to provide for the public communication of such reproductions of works for literary criticism is a corollary to this exception.  The attribution requirement, in that mention be made of the source and name of the author, must be met.

Myanmar

 AUTONUM  \* Arabic 
No copyright legislation for Myanmar has been found, though it has been surmised that the copyright law applicable in Myanmar is the U.K. Copyright Act 1911 (by way of the Burma Copyright Act of 1914).
  Myanmar is not a Berne Union member or a WTO member.

Nauru

 AUTONUM  \* Arabic 
Nauru was administered as a territory of the Commonwealth of Australia.  But with its independence in 1965, all Australian acts that extend to Nauru as a territory of the Australian Commonwealth cease so to extend
 and Australia ceased to exercise any powers of legislation, administration and jurisdiction over Nauru.
 

 AUTONUM  \* Arabic 
No copyright legislation for Nauru has been found.  Nor is Nauru a Berne Union member or a WTO member.  But under section 4(1) of the Custom and Adopted Laws Act 1971 of Nauru, the statutes of general application which were in force in England on 31 January 1968 were adopted as the laws of Nauru.  This implies that the U.K. Copyright Act 1956 is part of the copyright law of Nauru. 

 AUTONUM  \* Arabic 
As Kiribati has also adopted the U.K. Copyright Act 1956 as part of the copyright law of Kiribati, the analysis above as regards the exceptions in the copyright law of Kiribati applies to Nauru.

Nepal

 AUTONUM  \* Arabic 
Nepal’s Copyright Act dates from 1965 and was updated in 1997.  The 1965 Act was enacted when “the infrastructural and other institutional supports and facilities needed for the development and promotion of creative works were virtually non-existent”.
  A learned commentator opined that the 1997 amendment of the 1965 Copyright Act failed to consider new technological developments and their national and international implications.
  In 2002, these concerns were addressed with the enactment of the new Copyright Act and the repeal of the 1965 Act.  In 2005, the Nepalese Copyright Act was again amended.

 AUTONUM  \* Arabic 
The administration of the Nepalese Copyright Act is under the Nepal Copyright Registrar’s Office, which is under the Ministry of Culture, Tourism and civil Aviation for Copyright and Related Right Protection.

 AUTONUM  \* Arabic 
A review of the exceptions relating to educational activities under the Nepalese Copyright Act follows.

Section 16:  Reproduction for Personal Purposes

 AUTONUM  \* Arabic  
Section 16(1) exempts from copyright infringement the right to reproduce some portions of any published work for personal use.  However, this exception does not encompass any reproduction of (a) an architectural design erected as a building and other construction related design, (b) a significant portion of any book or of a musical work as notation, (c) all or a significant portion of a database through digital transmission.

 AUTONUM  \* Arabic 
A “database” that is referred to in section 16(2) refers back to section 3(2) and its reference to a “translation, arrangement, sequential arrangement of [a] work or collection of works presented as [an] original [work] from [the] viewpoint of presentation, collection or expression, data or database readable with or without support of [a] machine”.  In the absence of any definition, the exclusion of a “database by digital transmission” from the personal purposes exception is likely to prove contentious in distinguishing a database from a presentation or collection, for which the personal purposes exception will apply. 

Section 17:  Fair Use for Citation Purposes

 AUTONUM  \* Arabic  
Section 17 exempts from copyright infringement the reproduction by way of citation of some portions of a published work by way of fair use, in a manner not prejudicial to the economic right of the author or owner, subject to the attribution requirement that the source and author’s name be mentioned.

Section 18:  Reproduction for Teaching and Learning and Educational “Performance”

 AUTONUM  \* Arabic  
Section 18 exempts from copyright infringement (a) the reproduction of a small portion of any published work by way of citation, writing or audio-visual aid, and (b) the reproduction, broadcast and exhibition of some portions of the work for purposes of educational activities to be performed in the classroom, where such acts ((a) and (b)) are done for teaching and learning activities and in a manner not prejudicial to the economic right of the author or owner.  All copies reproduced are required to have the source and author’s name indicated.

 AUTONUM  \* Arabic 
There is some overlap between section 17 and section 18(1) as regards the citation of a portion of a work for teaching and learning activities.  However, to the extent that section 17 is more generous in allowing for the citation of “some portions” of a published work, section 18 allows for multiple copies of reproductions of “a small portion” of a published work to be made.  This limitation as regards “a small portion” is lifted in relation to works reproduced, broadcasted and exhibited (but not performed) in conjunction with educational activities to be performed in the classroom, where the limit is “some portion” instead. 

 AUTONUM  \* Arabic 
There is a clear mistake in section 18 as regards its reference to its operation to exempt from copyright infringement, “anything contained in clause (a) of section 7”, which refers only to the reproduction right of the author.  Since the exception derogates from the right of broadcast and exhibition in the work, section 18 should refer to the author’s economic rights in clauses (h), (j) and (k) of section 7 as well.

Section 22:  Importation for Personal Purposes

 AUTONUM  \* Arabic  
Section 22 exempts from copyright infringement the importation for personal purposes one copy of any work.  It is not clear from this section whether in this regard, the “hypothetical manufacturer” test applies to the work, nor does the section indicate who is supposed to be the “hypothetical manufacturer”.

New Zealand

 AUTONUM  \* Arabic 
The history of New Zealand copyright law parallels that of Australian copyright law. Early copyright protection in New Zealand was achieved through a mixture of local and Imperial legislation.
  After the New Zealand statutes were consolidated into the New Zealand Copyright Act 1908, it was quickly superseded by the Imperial Copyright Act in 1913.
  Following from the 1956 U.K. Copyright Act, the New Zealand Copyright Act was passed in 1962.
  Modeled largely on the U.K. Copyright, Designs and Patents Act 1988,
 the latest version of the New Zealand Copyright Act was passed in 1994.  The current edition of the New Zealand Copyright Act 1994 consulted for purposes of this study is the reprint as at 3 September 2007.

Sections 42 and 176:  Criticism, Review

 AUTONUM  \* Arabic 
Section 42(1) provides that fair dealing with a work for the purpose of criticism or review of that or another work, or of a performance of a work, does not infringe copyright in the work if the fair dealing is accompanied by a sufficient acknowledgement.

 AUTONUM  \* Arabic 
A similar exception applies in relation to performance rights regarding the fair dealing of a performance or recording for purposes of criticism or review or for reporting current events in section 176.

Section 43:  Research or Private Study

 AUTONUM  \* Arabic 
Section 43(1) exempts from copyright infringement any fair dealing of a literary, dramatic, musical or artistic work for the purpose of research or private study.  Unlike Fiji, this exception is not premised on the availability of a collective license of which the individual is or should be aware under which the fair dealing can be effected.

 AUTONUM  \* Arabic 
For the purpose of determining if copying, by means of a reprographic process or by any other means, constitutes fair dealing for the purposes of research or private study, the court is directed to have regard to the five factors of the purpose of the copying, the nature of the item copied, whether the item could have been obtained within a reasonable time at an ordinary commercial price, the effect of the copying on the potential market for or value of the work and the amount and substantiality of the part copied taken in relation to the whole item (“five fair dealing factors”).
  However, section 43(4) states that nothing in the section authorizes the making of more than one copy of the same work or of the same part of the work on any one occasion.

 AUTONUM  \* Arabic 
Where such copying is justified as research or private study, there is no infringement of the typographical arrangement of the edition of the work.

Sections 44 and 177:  Multiple Copying for Educational Instruction 

 AUTONUM  \* Arabic 
Sections 44 and 45 operate a multi-tier mechanism to enable the copying of literary, dramatic, musical or artistic works for educational or instruction purposes.  Section 44 deals with the copying of a literary, dramatic, musical or artistic work or the typographical arrangement, and section 45 deals with the copying of a sound recording, film, broadcast or cable programme and any work included therein.

	 AUTONUM  \* Arabic 
The exceptions in section 44 are summarized in the table below: Provision
	Section 44(1)
	Section 44(2)
	Section 44(3)

	Work
	Literary, dramatic, musical or artistic work and typographical arrangement of published edition
	Literary, dramatic, musical or artistic work and typographical arrangement of published edition
	Literary, dramatic or musical work and typographical arrangement of published edition

	Extent
	Copying of whole or part of work or edition
	Copying of whole or part of work or edition
	Copying of part of work or edition


	Copies
	No more than one copy is made on an one occasion
	One or more copies are made on any one occasion
	One or more copies are made on any one occasion

	Activity
	By means of reprographic process or by any other means
	NOT by means of reprographic process
	By means of reprographic process or by any other means

	Purpose
	In course of preparation for instruction, for use in course of instruction, in course of instruction
	In course of preparation for instruction, for use in course of instruction, in course of instruction, after course of instruction
	Copying is done for an educational purpose

	Actor
	By or on behalf of person who is to give, or who is giving, a lesson
	By person who is to give, is giving, or has given the lesson

By person who is to receive, is receiving or has received the lesson
	By or on behalf of an educational establishment

	Place
	Educational establishment
	
	(see above)

	Charges
	
	
	No charge is made for supply of copy to any student or person who is to receive, is receiving or has received a lesson

	Condition
	
	
	(Work/edition of 3 pages or fewer):  50% of work/edition

(Work/edition of more than 3 pages):  Not more than 3% or 3 pages of work/edition

Copied part of work/edition may not and no other part of same work/edition may, within 14 days of copying, be copied again


	Others
	
	
	Copyright in included artistic work is not infringed



Table 7:  Summary of Conditions in Section 44, New Zealand Copyright Act 

 AUTONUM  \* Arabic 
The effect of section 44 may be summarized as follows.  Section 44(1) permits the copying of one copy of up to the whole work by the instructor in an educational establishment, which is defined in the New Zealand Copyright Act as any school to which the Education Act 1989 or the Private Schools Conditional Integration Act 1975 applies, any special schools, classes, clinics or services under the Education Act 1964, any special institution, childhood centres, non-profit “institutions, private or government training establishments” under the Education Act 1989, and any other approved body.
  Section 44(2) permits the multiple, non-reprographic copying of up to the whole work by an instructor or student for instructional purposes.  It is worth noting that this exception is not confined to educational establishments.  Hence for-profit professional training institutes may qualify for this exception.

 AUTONUM  \* Arabic 
On the other hand, section 44(3) permits multiple reprographic copies of works to be made for instructional purposes in educational establishments, but the extent of the copying is limited to 3 pages or 3% of the work or edition, or 50% of the work if it has fewer than 3 pages.  There are also restrictions regarding multiple repeated copying. 

Section 45:  Media Studies, Language and Correspondence Courses

 AUTONUM  \* Arabic 
The exceptions in section 45 are summarized in the table below:

	Provision
	Section 45(1)
	Section 45(3)

	Work
	Sound recording, film, broadcast or cable programme, and any work included therein
	Sound recording and any work included therein

	Extent/activity
	Copying of work consisting of or includes the making of a film or film sound track
	Copying of work

	Purpose
	In course of preparation for instruction, for use in course of instruction, in course of instruction, after the course of instruction


	In course of preparation for instruction, for use in course of instruction, in course of instruction, after course of instruction

	Lesson
	Lesson on how to make films or film sound-tracks
	Lesson relates to learning of language, or conducted by correspondence

	Actor
	By person who is to give, is giving, or has given the lesson

By person who is to receive, is receiving or has received the lesson
	By person who is to give, is giving, or has given the lesson

By person who is to receive, is receiving or has received the lesson

	Charges
	No charges for supply
	No charges for supply

	Condition
	
	No available licensing scheme authorizing copying

Person doing the copying not aware of licensing scheme



Table 8:  Summary of Conditions in Section 45, New Zealand Copyright Act 

 AUTONUM  \* Arabic 
The exceptions here are narrower, and pertain specifically for media studies, language courses and courses conducted by correspondence.  A similar exception arises to exempt from infringement of performers’ rights the copying of a recording of a performance for media studies, language courses and courses conducted by correspondence.

Sections 46 and 71:  Educational and Scientific Chrestomathies

 AUTONUM  \* Arabic 
Section 46 permits the creation of anthologies for use in an educational establishment, by way of including short passages from published literary or dramatic works in a collection, as long as the collection “consists mainly of material in which no copyright subsists” or is owned by the publisher or by the Crown, the work itself is not intended for educational usage and there is a sufficient acknowledgment accompanying each inclusion.
  However, not more than two excerpts from copyright works by the same author in collections published by the same publisher over any period of five years may be included in the creation of the anthology.

 AUTONUM  \* Arabic 
Section 71 applies the same concept and allows for abstracts of articles on scientific or technical subjects in periodicals to be copied or issued to the public.

Sections 47, 178 and 188:  Performances and Showing Works at Educational Establishments

 AUTONUM  \* Arabic 
Section 47 exempts as public performances, performances of a literary, dramatic or musical work by teachers or students in the course of activities of the school or educational establishment, or at the school or establishment by any person for the purpose of instruction, before an audience of teachers, students and “other persons directly connected with its activities”.
  The playing or showing of sound recordings, audio visual works, broadcasts or cable programmes for this purpose is also exempted as a “playing or showing of the work in public”

 AUTONUM  \* Arabic 
A similar exception in section 178 applies in relation to the playing or showing of a sound recording, film, broadcast or cable programme at an educational establishment for the purposes of instruction in similar circumstances.

 AUTONUM  \* Arabic 
The exception in 188 exempts from infringement of performers’ rights, the free public playing or showing of a broadcast or cable programme to an audience who have not paid for admission.  This is potentially applicable in relation to broadcasts or communications of school performances.

Sections 48 and 179:  Recordings of Broadcasts and Cable Programmes for Educational Purposes

 AUTONUM  \* Arabic 
Section 48 exempts a recording of a broadcast or cable programme, or a copy of such a recording, made by a school or educational establishment for educational purposes from copyright infringement in the broadcast or cable programme or in any work included in it. This exception is subject to the availability of a collective license for this purpose and awareness of its availability by the educational establishment.

 AUTONUM  \* Arabic 
A similar exception in 179 applies to exempt any infringement of performance or recording rights included in the recording or copy.

Sections 49 and 177(2):  Examinations

 AUTONUM  \* Arabic 
Section 47 exempts from copyright infringement, anything done for the purposes of an examination, whether by way of setting, communicating or answering the questions.  A similar exception in section 177(2) exempts from any infringement of performance rights in performances.

Section 79:  Rental of Computer Programs, Recordings and Audio Visual Works by Educational Institutions

 AUTONUM  \* Arabic 
Section 79 exempts from copyright infringement any rental by an educational establishment or a prescribed library of a computer program, sound recording or film to any person, if the rental is not affected for profit and the subject matter of the rental work has previously been put into circulation with the copyright owner’s license.

Niue

 AUTONUM  \* Arabic 
Niue has no copyright law of its own.  Nor is Niue a Berne Union member or a WTO member.  Instead, as a protectorate of the British Crown, it was annexed to New Zealand by an Order-in-Council and administered by the New Zealand government as part of the Cook Islands in 1901.
  In 1903, the New Zealand Cook and Other Islands Government Act Amendment Act 1903 placed Niue under separate administration.  As a non-self-governing part of New Zealand, it expressly adopted, via the Niue Act 1966, the New Zealand Copyright Act of 1962 and the New Zealand Design Act of 1953.
  In 1974, the self‑governing status of Niue was fully recognized pursuant to the Niue Constitution Act 1974.  Article 36 of the Constitution provides that no act of New Zealand made after 19 October 1974 becomes part of the law of New Zealand without the request and consent of the Niue Assembly.  Thus though New Zealand has itself repealed the Copyright Act of 1962 and replaced it with the New Zealand Copyright Act of 1994, the latter act is not the law in Niue.

 AUTONUM  \* Arabic 
Modelled largely on the U.K. Copyright Act 1956, the New Zealand Copyright Act 1962 gives recognition to copyright and related rights in the form of sound recordings, cinematograph films, TV and sound broadcasts and published editions of works (“other subject-matter”).  The exceptions found in the U.K. Copyright Act 1956 are also largely replicated in the New Zealand Copyright Act 1962.

 AUTONUM  \* Arabic 
The analysis above as regards the Cook Islands applies to Niue, since the Cook Islands has also adopted the New Zealand Copyright Act 1962 as its copyright law. 

Pakistan

 AUTONUM  \* Arabic 
Pakistan has been a member of the Berne Union since 1948.  She enacted her copyright legislation in 1962.  Modelled on the U.K. Copyright Act 1911, the Pakistan Copyright Ordinance has since been revised substantially in 1992 and again in 2000.  The 1992 amendments extended copyright protection to computer software, periodicals, video films and all kinds of audio-visual works, provided stiffer penalties for offenders and better compensation for those whose rights have been infringed, and restricted the scope of a compulsory license for translations (section 37).  Pursuant to the obligations arising from its WTO membership in 1995, in 2000, amendments were made to, inter alia, recognize a new typographical arrangement right in published works, provide for an express rental right for computer programs and cinematographic works, and provide further enhancements to the criminal penalties and civil search orders. 

 AUTONUM  \* Arabic 
A review of its provisions for the benefit of educational activities follows.

Section 36:  Compulsory License in Works Withheld from Public

 AUTONUM  \* Arabic 
Section 36 of the Pakistan Copyright Ordinance contains a provision which enables the Copyright Board to direct the Copyright Registrar to grant to an applicant a license to republish a work, perform it in public or communicate it to the public by broadcast, subject to payment to the copyright owner of such compensation and subject to such other terms and conditions as the Board may determine.
  The work must have been previously published or performed in public.
  If the Board is satisfied that a refusal is not in the public interest or that the grounds of refusal are not reasonable or that the republication of the work is necessary in the public interest,
 an application for the license may be granted in the following circumstances:

· Where the copyright owner has refused to republish or allow the republication of the work, or allow the public performance of the work and by reason of such refusal the work is withheld from the public

· Where the copyright owner has refused to allow a public communication by broadcast of such a work or a work recorded on a (sound) record, on terms which the applicant considers reasonable

· Where the copyright owner is dead or unknown or cannot be traced or fond and the republication of the work is necessary in the public interest.

 AUTONUM  \* Arabic 
Section 36(2) provides that the Pakistani Federal Government or the Board may, upon an application by any governmental or statutory institution, in the public interest, grant a license to reprint, translate, adapt or publish any textbook on a non-profit basis.  There is no mention made in this section as regards any compensation or equitable remuneration payable. This has caused considerable concern to international book publishers.

Section 37:  License to Produce and Publish Translations

 AUTONUM  \* Arabic 
Section 37 is Pakistan’s implementation of a compulsory license scheme similar to Article II of the Appendix to the Berne Convention.  However, it should be noted that Pakistan has not made a declaration to indicate that it is applying Article II of the Appendix.

 AUTONUM  \* Arabic 
Section 37 enables a Pakistan citizen or domicile to apply to the Copyright Board for a license to produce and publish a translation of a literary or dramatic work in any Pakistani language or a language ordinarily used in Pakistan not being English, French or Spanish.  The Board may hold an inquiry, subject to giving wherever practicable, the copyright owner an opportunity of being heard,
 and direct the Copyright Registrar to grant a non-exclusive, non-transferable license, to produce and publish a translation on condition that the applicant pay the copyright owner royalties in respect of copies of the translation sold to the public, calculated at a rate to be determined by the Board.  The conditions are:

· That no translation of the work in the required language has been published by the copyright owner within one year of first publication of the work, or if a translation has been so published, it has been out of print.

· That the applicant has proved to the Board’s satisfaction that he had request and been denied authorization by the copyright owner to produce and publish such translation, or that he was unable to find the copyright owner, and had sent his request to the publisher whose name appears fro the work, not less than 2 months before the license application. 

· That the Board is satisfied that the applicant is competent to produce and publish a correct translation of the work and possesses the means to pay royalties to the copyright owner. 

· That the Board is satisfied that the grant of the license will be in the public interest, for reasons to be recorded in writing.

Section 57(1)(a)(i):  Private Use and Research as Fair Dealing

 AUTONUM  \* Arabic 
Section 57(1)(a)(i) exempts from copyright infringement a fair dealing with a literary, dramatic, musical or artistic work for the purposes of research or private study. 

 AUTONUM  \* Arabic 
The explanation to section 57(1) clauses (a) or (b) provides the following presumptions as regards what constitutes a fair dealing with a work (for purposes of private use and research, criticism or review and the reporting of current events):

	Literary or dramatic work in prose
	Single extract of up to 400 words

Series of extracts (with comments interposed) up to 800 words with no one extract exceeding 300 words

	Literary or dramatic work in poetry
	Extract or extracts up to 40 lines, not to exceed ¼ of whole of any poem


Table 9:  Presumptions as regards Fair Dealing in the Pakistani Copyright Ordinance

 AUTONUM  \* Arabic 
It also adds that in the case of a review of a newly published work, “reasonably longer extracts may be deemed fair dealing with such work.”

Section 57(1)(a)(ii):  Criticism or Review as Fair Dealing

 AUTONUM  \* Arabic  
Section 57(1)(a)(ii) exempts from copyright infringement a fair dealing with a literary, dramatic, musical or artistic work for the purposes of criticism or review, whether of that work or of any other work. 

 AUTONUM  \* Arabic 
There is an acknowledgment condition requiring that the work so used be identified by its title or other description, and that the author be identified, unless the work is anonymous or the author of the work has previously agreed or required that no acknowledgment of his name should be made.  However, this is found in the proviso to section 57(1)(x) instead of section 57(1).  As previously noted in relation to the Indian Copyright Act, this would appear to be a formatting mistake made in relation to the Indian Copyright Act, which has likewise appeared in the Pakistan Copyright Ordinance.  For reasons noted above in relation to the “acknowledgment condition problem”, it is submitted that the condition should be a free-standing condition that applies to the relevant section 57(1) exception, such as a fair dealing for criticism or review.

 AUTONUM  \* Arabic 
The above presumption provisions as regards fair dealing in the Pakistani Copyright Ordinance, as outlined above, also apply to the dealing in a work for criticism or review.

Section 57(1)(g):  Chrestomathies

 AUTONUM  \* Arabic  
Section 57(1)(g) exempts from copyright infringement any bona fide publication of a collection, mainly composed of non-copyright matter, intended for use of educational institutions, of short passages from published (and copyrighted) literary or dramatic works, not themselves published for the use of educational institutions.  The conditions are that the work must be so described in the title and in any of the publisher’s advertisements, and that not more than two such passages from works by the same author are published by the same publisher during any period of five years.  In the case of works of joint authorship, this condition extends to passages of all works by any one of the authors, whether alone or in collaboration. 

 AUTONUM  \* Arabic 
The Pakistan Copyright Ordinance does not contain a requirement in this regard that a sufficient acknowledgment be made of all such short passages extracted for publication, unlike the Indian Copyright Act.

Section 57(1)(h):  Course of Instruction

 AUTONUM  \* Arabic  
Section 57(1)(h) exempts from copyright infringement the reproduction of any literary, dramatic, musical or artistic work by a teacher or a pupil in the course of “and for the sole purpose of” instruction, whether at an educational institution or elsewhere, where the reproduction is made by a teacher or a pupil otherwise than by the use of a printing process.

Section 57(1)(h):  Examinations

 AUTONUM  \* Arabic  
Section 57(1)(h) exempts from copyright infringement the reproduction of any literary, dramatic, musical or artistic work as part of the questions to be answered in an examination and in answers to such questions.

Section 57(1)(i), (l):  Performances in Educational Institutions

 AUTONUM  \* Arabic  
Section 57(1)(i) exempts from copyright infringement the performance, in the course of the activities of an educational institution, of a literary, dramatic or musical work, by the staff and students of the institution, a cinematograph film or a (sound) recording, or the communication of such a film or recording, if the audience is limited to staff, students, parents and guardians of the students and persons directly connected with the activities of the institution.

 AUTONUM  \* Arabic 
This exception appears wider than those in other jurisdictions, where parents and guardian of students are generally excluded from the permissible audience.

 AUTONUM  \* Arabic 
An educational institution may also rely on section 57(1)(l), which exempts from copyright infringement the performance of a literary, dramatic or musical work by an amateur club or society (such as those found in schools as part of the students’ extra-curricular activities), if the performance is given to a non-paying audience, or for the benefit of a religious, charitable or educational institution.

Section 57(2):  Translations and Adaptations of Excepted Works

 AUTONUM  \* Arabic 
Section 57(2) provides a general exception that exempts from copyright infringement any translation of a literary, dramatic or musical work, or any adaptation of a literary, dramatic, musical or artistic work, excepted under the aforesaid exceptions in section 57(1).

Palau

 AUTONUM  \* Arabic 
Like the Marshall Islands and Micronesia, the Republic of Palau had a very colourful legal history.  It was subject to Spanish, German and Japanese sovereignty until its capture by U.S. forces in 1944, where it remained under U.S. administration until 1982, when the signing of the Compact of Free Association in 1982 gave Palau full internal autonomy and authority to conduct its own foreign affairs in “free association” with the United States.
 After eight referenda and an amendment to the Palauan Constitution, the Compact went into effect and Palau became an independent republic on 1 October 1994.

 AUTONUM  \* Arabic 
Article XV Section 3 of the Palauan Constitution provided that all existing laws in force and effect in Palau immediately preceding the effective date of the Constitution shall remain in force and effect until repealed, revoked, amended or has expired by its own terms. In 2003, Palau enacted its own Copyright Act, for the purpose of protecting the owners and creators of original works and the protection of performers’ rights.
 AUTONUM  \* Arabic 
An analysis of the exceptions for the benefit of educational activities in the Palauan Copyright Act follows.

Section 7:  Private Reproduction for Personal Purposes

 AUTONUM  \* Arabic  
Section 7 exempts from copyright infringement the “private reproduction” by a natural person of a single copy of a published work for his own “personal purposes”.  However, the exemption will not apply to a work of architecture, reprography of the whole or a substantial part of a book or a musical work in the form of notation, the whole or a substantial part of a digital database, a computer program, and any work in cases “where reproduction would conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author or owner of the copyright”.

Section 8:  Quotation

 AUTONUM  \* Arabic  
Section 8 exempts from copyright infringement the reproduction in the form of quotation of a short part of a published work, provided it is compatible with fair practice and does not exceed the extent justified by the purpose.  In addition, the quotation shall be attributed, in that it shall be accompanied by an indication of the source and name of the author (if his name appears in the work from which the quotation is taken).

Section 9:  Reproduction for Teaching

 AUTONUM  \* Arabic  
Section 9 exempts from copyright infringement two types of reproduction for teaching purposes.

 AUTONUM  \* Arabic 
Section 9(a) permits the reproduction of a short part of a published work for teaching purposes by way of illustration, in writings or sound or visual recordings, “provided that such reproduction is compatible with fair practice and does not exceed the extent justified by the purpose”.  The attribution requirement must be met, in having the source of the work and the name of the author indicated on all copes made.
 

 AUTONUM  \* Arabic 
Section 9(b) permits the reprographic reproduction, of published articles, other short works or short extracts of works, “to the extent justified by the purpose”, for face-to-face teaching in educational institutions (the activities of which do not serve direct or indirect commercial gain).  Such a reproduction must be “an isolated act occurring, if repeated, on separate and unrelated occasions”.
  In addition, there must be no collective license offered for such reproductions for which the education institution is or should be aware.
  Likewise, the attribution requirement must be met, in having as far as practicable the source of the work and the name of the author indicated on all copes made.

Papua New Guinea

 AUTONUM  \* Arabic 
Papua New Guinea enacted the Copyright and Neighbouring Rights Act 2000, to make provision for the protection of copyright and neighbouring rights, and for other related purposes.  Papua New Guinea is a WTO member since 1996, and its obligations with respect to the Berne Convention arise from TRIPS, but it is not yet a Berne Union member.  A review of its copyright exceptions for the benefit of educational activities follows.

Section 8:  Private Reproduction for Personal Purposes

 AUTONUM  \* Arabic  
Section 8 exempts from copyright infringement the “private reproduction” by a person of a single copy of a published work for his own “personal purposes”.  However, the exemption will not apply to a work of architecture, reprography of the whole or a substantial part of a book or a musical work in the form of notation, the whole or a substantial part of a digital database, a computer program, and any work in cases “where reproduction would conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author or other owner of the copyright”.

Section 10:  Quotation

 AUTONUM  \* Arabic  
Section 10 exempts from copyright infringement the reproduction in the form of quotation of a short part of a published work, provided it is compatible with fair practice and does not exceed the extent justified by the purpose.  In addition, the quotation shall be attributed, in that it shall be accompanied by an indication of the source and name of the author (if his name appears in the work from which the quotation is taken).

Section 11:  Reproduction for Teaching

 AUTONUM  \* Arabic  
Section 11 exempts from copyright infringement two types of reproduction for teaching purposes.

 AUTONUM  \* Arabic 
Section 11(a) permits the reproduction of a short part of a published work for teaching purposes by way of illustration, in writings or sound or visual recordings, “provided that such reproduction is compatible with fair practice and does not exceed the extent justified by the purpose”.  The attribution requirement must be met, in having the source of the work and the name of the author indicated on all copes made.
 

 AUTONUM  \* Arabic 
Section 11(b) permits the reproduction of published articles, other short works or short extracts of works, “to [the] extent justified by the purpose”, for face-to-face teaching in educational institutions (the activities of which do not serve direct or indirect commercial gain).  Such a reproduction must be “an isolated act occurring, if repeated, on separate and unrelated occasions”.
  In addition, there must be no available license for such reproductions.
  Likewise, the attribution requirement must be met, in having as far as practicable the source of the work and the name of the author indicated on all copes made.

Section 12(a):  Reprographic Reproduction by Public Institutions for Study, Scholarship or Private Research

 AUTONUM  \* Arabic  
Section 12(a) exempts from copyright infringement the reproduction by a public institution whose activities are not for commercial gain, of a single copy of a work by reprographic reproduction for the study, scholarship or private research of a person.  The person must satisfy the public institution that the copy will be used solely for this purpose
 and that the act of reproduction is an isolated one occurring, if repeated, on separate and unrelated occasions.
  In addition, there must be no available license offered for this purpose.

 AUTONUM  \* Arabic 
Section 12(b) contains an exemption to enable a library or archive to make a copy of a work for preservation and other library administration purposes.  For more details about this exception, please refer to the WIPO Study on Libraries and Archives.

Section 15:  Personal Importation

 AUTONUM  \* Arabic  
Section 15 exempts from copyright infringement the importation of a copy of a work by a person for his own personal purposes.  As noted above in relation to section 22 of the Nepalese Copyright Act, it is not clear from this section whether in this regard, the “hypothetical manufacturer” test applies to the work, nor does the section indicate who is supposed to be the “hypothetical manufacturer”.

Philippines

 AUTONUM  \* Arabic 
The Philippines is one of the earliest Asian countries to accede to the Berne Convention.  As early as 1949, it already has in place the Copyright (Civil Code) Code (No. 386), since replaced with Part IV of the Intellectual Property Code of the Philippines 1998.
  The copyright law enshrined in the Intellectual Property Code of the Philippines draws heavily from the U.S. Copyright Act.  Philippines is also one of the few countries who is a WTO member (1995) and who has also acceded to the Rome Convention (1984) and the WCT and WPPT (both in 2002).  At the same time, Philippines has filed a Berne Notification to indicate its intention to apply both Articles II and III of the Berne Convention Appendix.

 AUTONUM  \* Arabic 
A study of the copyright exceptions for the benefit of educational activities under the Philippines Intellectual Property Code follows.

Section 184.1(b):  Quotations

 AUTONUM  \* Arabic  
Section 184.1(b) exempts from copyright infringement the making of quotations from a published work, including quotations from newspaper articles and periodicals in the form of press summaries, if they are compatible with “fair use” and only to the extent justified for the purpose.  However, the source and name of the author, if appearing on the work, must be mentioned.

 AUTONUM  \* Arabic 
What is “fair use” for purposes of quotations is arguably to be resolved with reference to the fair use factors set out in section 185.1, as use of the quoted work “for criticism [and] comment”.  This could be a consequence of observing the application of the aforesaid three‑step test condition.

Section 184.1(e):  Illustration for Teaching Purposes

 AUTONUM  \* Arabic  
Section 184.1(e) exempts from copyright infringement the inclusion of a work in a publication, sound recording, film, broadcast or other public communication, if such an inclusion is made by way of illustration for teaching purposes and is compatible with “fair use”.  The source and name of the author must be mentioned.
 AUTONUM  \* Arabic 
What is “fair use” for teaching purposes, including the making of multiple copies for classroom use, research and similar purposes, is arguably to be resolved with reference to the fair use factors set out in section 185.1.  In this regard, it may be queried whether section 184.1(e) and 185.1 are independent and alternative exceptions, to make possible a fair use of a work for teaching purposes, or whether section 185.1 provides a “double-barrelled” test which creates an additional requirement for the excepted use of works for teaching purposes. Perhaps one justification for this “double-barrelled” test is the requirement in section 184.2 for all section 184.1 exceptions to be subject to the three-step test.  In this regard, it should be noted that section 184.1(e) is obviously modeled on Article 10(2) of the Berne Convention, whereas section 185.1 is modeled on the omnibus U.S. fair dealing exception.  In comparison, Article 10(2) of the Berne Convention is a free-standing exception, independent of Article 9(2), where the three-step test is derived. 

 AUTONUM  \* Arabic 
Reference should also be made to section 212.3, in relation to the use of performances, sound recordings and broadcasts for teaching purposes.

Section 184.1(f):  Recordings by Educational Institutions 

 AUTONUM  \* Arabic  
Section 184.1(f) exempts from copyright infringement “recordings” of a work made by schools, universities or educational institutions included in a broadcast “for the use of such schools, universities or educational institutions”, provided such recordings are deleted within a reasonable time after they were first broadcast, and that no recordings may be made from audio-visual works which are part of the general cinema repertoire of feature films except for brief excerpts of the work.

 AUTONUM  \* Arabic 
Some comments may be made about this exception.  First, two possible interpretations are possible as regards the qualifier “for the use of such schools, universities or educational institutions”.  It could qualify the use of the recordings, or qualify the nature of the broadcasts (as educational broadcasts).  It is submitted that the first interpretation is the preferred one, as it is more in line with Art. 15(1)(d) of the Rome Convention, for which the Philippines is a member, since it refers to “use solely for the purposes of teaching and scientific research.” This interpretation is also more consistent with the aforesaid three-step test as the test refers to a use that does not conflict with a normal exploitation of the work and does not unreasonably prejudice the rightholder’s legitimate interest.  It should also be noted that Article II(9)(a)(ii) of the Appendix to the Berne Convention envisages educational broadcasts, and it is possible for an exception to be drafted in relation to recordings of educational broadcasts.
 

Section 184.1(h):  Public Interest Use of Work by Educational Institutions

 AUTONUM  \* Arabic  
Section 184.1(h) is a broad exemption as regards the use of a work “by or under the direction or control of the Government, by the National Library or by educational, scientific or professional institutions” where such use is in the public interest and is compatible with fair use. 

 AUTONUM  \* Arabic 
Again, the question which could be raised is whether all uses for educational purposes by educational institutions is “in the public interest” and whether such uses will nonetheless still need to pass muster under the “fair use” test in section 185.1.  That this may be an additional requirement may be supported with reference to the three-step test condition.

Section 184.1(i):  Non-profit Public Performance for Educational Purposes

 AUTONUM  \* Arabic  
Section 184.1(i) exempts from copyright infringement “the public performance or the communication to the public of a work, in a place where no admission fee is charged in respect of such public performance or communication, by a club or institution for charitable or educational purpose only, whose aim is not profit making, subject to such other limitations as may be provided in the Regulations”.

 AUTONUM  \* Arabic 
This exception is not specifically limited to educational institutions.  It permits a non-profit public performance for charitable or educational purposes, where the club or institution could be a school or student’s club. 

 AUTONUM  \* Arabic 
Note that the aforesaid three-step test condition applies as regards the interpretation of this section.

Section 185:  Fair Use of Copyright Work

 AUTONUM  \* Arabic  
Section 185.1 exempts from copyright infringement the fair use of a copyright work for “criticism, comment, news reporting, teaching including multiple copies for classroom use, scholarship, research, and similar purposes”.

 AUTONUM  \* Arabic 
To determine whether the use made of a work in any particular case is fair use, the factors to be considered include:  the purpose and character of the use, including whether such use is of a commercial nature or is for non-profit education purposes, the nature of the copyrighted work, the amount and substantiality of the portion used in relation to the copyrighted work as a whole, and the effect of the use upon the potential market for or value of the copyrighted work.  Section 185.2 goes on to state that the fact that a work is unpublished does not by itself bar a finding of fair use.

 AUTONUM  \* Arabic  
As noted above, section 185.1 is an exception based on the omnibus fair use exception in section 107 of the U.S. Copyright Act.  Please refer to the discussions above regarding section 107 of the Micronesian Copyright Act for more information. 

 AUTONUM  \* Arabic 
Section 212.4 extends the fair use exception to broadcasts.

Section 185:  Software Research and Decompilation

 AUTONUM  \* Arabic 
Section 185.1 also exempts from copyright infringement, the decompilation of a computer program as fair use of a copyright work.  Decompilation is defined as:

the reproduction of the code and translation of the forms of the computer program to achieve the inter-operability of an independently created computer program with other programs

 AUTONUM  \* Arabic 
To qualify for the exception, the decompilation has to be assessed as “fair use” against the fair use factors.  This is also the position under U.S. copyright law.

Section 187:  Reproduction of Published Work for Research and Private Study

 AUTONUM  \* Arabic  
Section 187 exempts from copyright infringement the private reproduction of a single copy of a published work by a natural person, exclusively for research and private study. However, the exception does not apply to reproductions in the following circumstances:

· A work of building or construction architecture

· By reprographic means, an entire book, or a substantial part thereof, or of a musical work “in which graphics form”

· A compilation of data and other materials

· A computer program (subject to the right to reproduce a program in conjunction with the purpose for which the program has been obtained)

· Any work in cases where reproduction would unreasonably conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author.

 AUTONUM  \* Arabic 
The last circumstance is an importation of two of the three elements of the three-step test.

 AUTONUM  \* Arabic 
Please also refer to section 212.3 in relation to a similar exception for the use of performances, sound recordings and broadcasts for the sole purpose of teaching or scientific research.

Section 190:  Importation for Personal Purposes

 AUTONUM  \* Arabic  
Section 190 exempts from copyright infringement in the public performance of the work (“notwithstanding the provisions of subsection 177.6 [sic]”), the importation of not more than one copy of a work by an individual for his personal purposes and “strictly for individual use only”,
 if copies of the work are not available in the Philippines.

 AUTONUM  \* Arabic 
Note however the qualifier in section 190.2, which is discussed below.

Section 190:  Importation for Educational Society, Educational Institution or Free Public Library

 AUTONUM  \* Arabic 
Another clause in section 190 exempts from copyright infringement in the public performance of the work (“notwithstanding the provisions of subsection 177.6 [sic]”), the importation of a copy of a work by an individual for his personal purposes, when copies of the work are not available in the Philippines, if “(iii) The importation, consisting of not more than three (3) such copies or likenesses in any one invoice, is not for sale but for the use only of any religious, charitable, or educational society or institution duly incorporated or registered, or is for the encouragement of the fine arts, or for any state school, college, university, or free public library in the Philippines”.

 AUTONUM  \* Arabic 
As literally worded, there is an inconsistency in section 190 (aside from the problems with the reference to section 177.6).  The first part of section 190 limits the importation to an individual of one copy of a work for his personal purposes, but the proviso extends it to the importation of up to three copies of a work for, inter alia, any educational institution and duly incorporated registered religious, charitable, educational society or institution, or is for the encouragement of the fine arts, or for free public library.  Reading the two parts harmoniously, it may be suggested that the exception allows an educational institution to import, on any one invoice, via individuals who claim that the importation is for their personal purposes, up to a total of three copies of the work for the educational institution. However awkward this interpretation may be, it is submitted that this is the best interpretation in the context of section 190, although it is suggested that legislative revisions can do much to resolve these interpretational difficulties.

 AUTONUM  \* Arabic 
Yet another clause in section 190 exempts from copyright infringement the importation of up to three copies of a work that belong to persons or families arriving from foreign countries and are not intended for sale.

 AUTONUM  \* Arabic 
The importation of these copies is subject to the condition subsequent in section 190.2 that they “may not lawfully be used in any way to violate the rights” of the copyright owner, or limit the protection granted to the owner in the Philippines Intellectual Property Code, and that such unlawful use shall be deemed an infringement.
  It is opined that the wording of this section is awkward for the expression “lawful use” is not defined and prima facie suggests that an “unlawful use” of the imported copies escapes the infringement sanction prescribed.  To get around this literal interpretation, it is suggested that the purposive interpretation, that any use, other than that specified in section 190.1 (the use for “personal purposes” or for educational institutions, fine arts and public libraries) shall be unlawful and render the imported copy an infringing copy, is to be preferred.

 AUTONUM  \* Arabic 
For purposes of these imports, section 190.3 provides that the Commissioner of Customs is empowered to make rules and regulations for preventing and dealing with the importation of articles the importation of which is prohibited under section 190, subject to the international treaties and instruments of which the Philippines is a party.

Sections 205, 210, 212:  Exceptions for Works extended to Performances, Sound Recordings and Broadcasts

 AUTONUM  \* Arabic 
Sections 205 and 210 respectively extend the aforementioned exceptions in sections 184 and 185 (fair use) to performances (section 205) and sound recordings (section 210).

 AUTONUM  \* Arabic 
Section 212.4 extends the fair use exception in section 185 to broadcasts.

 AUTONUM  \* Arabic 
Section 212.1 exempts from infringement in performances, sound recordings and broadcasts, the use of performances, sound recordings and broadcasts by a natural person exclusively for his personal purposes.

 AUTONUM  \* Arabic 
Section 212.3 exempts from infringement in performances, sound recordings and broadcasts, the use of short excerpts from performances, sound recordings and broadcasts for the sole purpose of teaching or scientific research.

Section 237:  Berne Appendix Notification

 AUTONUM  \* Arabic 
Section 237 provides that the Philippines may, by proper compliance with the requirements in the Appendix of the Berne Convention, avail itself of the facilities provided in Articles II and III for compulsory translation and publication licenses.  The Philippines has indeed filed a Berne Notification to signify its reliance on Articles II and III of the Appendix, with effect from 10 October 2004.  However, this study has not discovered any such provisions or legal instruments issued by the Philippines’ government to give effect to this Notification.

Republic of Korea

 AUTONUM  \* Arabic 
Copyright protection in Korea dates back to 1908, when the Yi Dynasty enacted the Copyright Order (Royal Order No. 200), which provided for the adoption of the Japanese Copyright Act, which became the law of Korea when Japan annexed Korea in 1910.  When independence was restored in 1945, the Copyright Order, and subsequently the Japanese Copyright Act, was again applied.  In 1957, the first Korean Copyright Act was enacted.
  It was wholly amended in 1986, and this version served as the basis of the current Copyright Act.

 AUTONUM  \* Arabic 
Korea is a member of the Berne Convention since 1996.  It became a WTO member in 1995, and has since acceded to the WCT, WPPT and Rome Conventions in 2002, 2002 and 2009 respectively.  Arising from these developments, the Copyright Act 1986 has also been substantially revised in accordance with Korea’s obligations under these treaties.

 AUTONUM  \* Arabic 
Article 1 of the Korean Copyright Act states that the purpose of the Act is to “protect the rights of authors and the rights neighboring on them and to promote fair use of works in order to contribute to the improvement and development of culture”.  The aim of the Act is thus to balance the conflicting interests of an author and the public, described by one author as the interests of the author in securing economic gains through the exercise of copyright in his works and the interests of the general public in enjoying the benefit of the author’s cultural contributions.
  A review of the exceptions for the benefit of educational activities under the Korean Copyright Act follows.  The version of the Korean Copyright Act consulted for this purpose is revised as of Law No. 8852 dated 29 February 2008.

Article 25:  Uses for the Purpose of School Education

 AUTONUM  \* Arabic  
Article 25 exempts from copyright infringement various activities relating to school education.  Any work so used pursuant to Article 25 must have its sources clearly indicated, in the manner and to the extent deemed reasonable in the circumstances.
  These are outlined below.

 AUTONUM  \* Arabic 
Article 25(1) enables the reproduction of a publicly available work in textbooks to the extent deemed necessary for the purpose of high school, their equivalents and lower level school education.

 AUTONUM  \* Arabic 
Article 25(2) enables the reproduction, public performance, broadcast or interactive transmission of a publicly available work by an educational institution (established by special laws, the Elementary and Secondary Education Act, the Higher Education Act or operated by the state or local government) to the extent deemed necessary for class teaching.  (It is worth noting that under the recent revisions made to the Higher Education Act, “remote universities” that grant students degrees equivalent to technical college or university degrees under the Lifelong Education Act are now “schools or cyber universities”, and that these distance learning institutions would also qualify as educational institutions under Article 5(2).).  If the use of the whole work is “deemed inevitable in the light of the nature of a work, the purpose and manner of its exploitation” and so on, it may be so used.  This meant that the scope of the reproduction in schools is limited neither to excerpts of works nor a single copy of a work.

 AUTONUM  \* Arabic 
Likewise, Article 25(3) affirms that the student (“a person who receives education”) in the aforesaid educational institution in Article 25(2) to reproduce or interactively transmit the work to the extent deemed necessary for the purpose of class teaching.

 AUTONUM  \* Arabic 
However, aside from reproductions, public performances, broadcasts and interactive transmissions done by “high schools, their equivalents or lower level schools as prescribed under Paragraph (2)”, any person who intends to so exploit a work in Articles 25(1) and 25(2) has to pay compensation to the copyright owner.
  This will include universities, colleges, lifelong educational centres, vocational, technology education and official training institutes. The following table summarises the legal position for the various types of educational institutions in Korea.

	Relevant Laws
	Type of educational institution
	Remuneration Required?

	Special laws
	Lifelong education Act.
	All types of Lifelong Educational Centers
	Yes

	
	Vocational courage Act.
	Public vocational institutes, Approved training institutes
	Yes

	
	Technology education development Act.
	Technology education institutes
	Yes

	
	Special educational Act. for the handicapped
	Handicapped children education institutions
	No

	
	Pre-school children education Act.
	Pre-school or Kindergarten
	No

	Elementary and Secondary Education Act.
	Elementary, Secondary, High School, Civil education center, Technical High School, Handicapped children school 
	No

	Higher Education Act.
	Universities, Colleges
	Inc.

	Educational institute managed by the state or local government
	Official training institute, Cities and provinces educational institute
	Inc.


Table 10:  Educational Institutions in Korea and Article 25, Korean Copyright Act (from KRTRA)

 AUTONUM  \* Arabic 
This right of compensation is to be exercised by a collecting society (“organization”) which is appointed and regulated by the Minister of Culture and Tourism.
  In this regard, the Korean Reprographic and Transmission Rights Association (KRTRA) has been appointed by the Minister of Culture, Sports and Tourism on 13 March 2008 as the relevant organization under Article 25 of the Korean Copyright Act.
 

 AUTONUM  \* Arabic 
Article 36(1) further provides that a work so used may be translated, arranged or adapted.

 AUTONUM  \* Arabic 
Two points should be noted.  The first is that the student as “a person who receives education in the educational institutions” in Article 25(3) need not make any compensation to the copyright owner under the mechanisms for compensation as set out in Article 25.  The second is that any educational institution conducting an interactive transmission of the work may be obliged to implement “reproduction prevention measures” to prevent copyright infringement and other rights, by way of Presidential Decree.

Article 28:  Quotations for News Reporting, Criticism, Education and Research

 AUTONUM  \* Arabic  
Article 28 exempts from copyright infringement the making of quotations from a publicly available work, for news reporting, criticism, education and research, provided they are within a reasonable limit and compatible with fair practice.  The Korean Supreme Court has held in a case decided in 1990 that the quoted work must be supplementary or subordinate to the quoting work or serve as a reference.
  A work so used must have its sources indicated.
  A district court has further held that quoting one-third of a work without indicating the source is not reasonable.

 AUTONUM  \* Arabic 
Article 36(2) further provides that a work so used may be translated.

Article 29:  Public Performance and Broadcasting for Non-profit Purposes

 AUTONUM  \* Arabic 
Article 29 exempts from copyright infringement the public performance or broadcast of a publicly available work for non-profit purposes and without charging the audience, spectators or third parties any fees, and without remunerating the performers.  In this regard, commercial phonograms or cinematographic works may be reproduced and played for the public, except in the cases as prescribed by Presidential Decree.
 

 AUTONUM  \* Arabic 
Article 36(1) further provides that a work so used may be translated, arranged or adapted. 

Article 30:  Reproduction for Private Use

 AUTONUM  \* Arabic  
Article 30 exempts from copyright infringement the reproduction by a user himself of a publicly available work for the purpose of his personal, family or other similar uses, within a limited circle, if this reproduction is not by way of a reprographic machine set up for public use.  Given the easy accessibility of home replication devices, a Korean commentator has opined that this exception seems unduly prejudicial to the rights of authors, in the absence of provisions for compensating the copyright owner.

 AUTONUM  \* Arabic 
Article 36(1) further provides that a work so used may be translated, arranged or adapted.

Article 32:  Examination Questions

 AUTONUM  \* Arabic  
Article 32 exempts from copyright infringement the reproduction of a publicly available work in questions of entrance examinations or other examinations of knowledge and skills, “to the extent deemed necessary for that purpose; provided that it is for non-profit purposes”.  This actually places considerable restrictions on the types of examinations for which this exception may be relied upon.  For instance, professional or vocational examinations that are arguably conducted “for profit” may not be able to rely on this exception. 

 AUTONUM  \* Arabic 
Article 36(2) further provides that a work so used may be translated.

Articles 87:  Application of Exceptions to Neighbouring Rights

 AUTONUM  \* Arabic 
The aforesaid exceptions discussed above (Articles 23, 24, 25, 28, 29, 30, 31, 32, 36 and 37) apply equally to exempt from any infringement of the neighbouring rights in performances, phonograms and broadcasts.

Samoa

 AUTONUM  \* Arabic 
Samoa is officially known as the Independent State of Samoa.  Formerly known as Western Samoa (to be distinguished from the U.S. territory of American Samoa), it was administered since the end of World War I by New Zealand.  It secured its independence in 1962, as the first country in the Pacific to do so.

 AUTONUM  \* Arabic 
Article 114 of the Constitution of the Independent State of Samoa provided that all existing law shall, until repealed by Act, continue in force on and after the independence of Samoa.  This meant that U.K. and New Zealand copyright laws could apply in Samoa.  To clarify the legal position, in 1972, the Reprint of Statutes Act repealed all New Zealand and U.K. statutes except those listed in the schedule to the act.  And in 1998, Samoa enacted its own Copyright Act, which is under the administration of the Ministry of Justice and Courts Administration, which in effect meant that U.K. and New Zealand copyright laws no longer apply in Samoa.

 AUTONUM  \* Arabic 
The version of the Samoa Copyright Act consulted for this purpose is the 2008 revised edition. 

 AUTONUM  \* Arabic 
Samoa is a member of the Berne Union since 2006.

Sections 8 and 24(a):  Private Reproduction for Personal Purposes

 AUTONUM  \* Arabic  
Section 8 exempts from copyright infringement the “private reproduction” by a “physical person” of a single copy of a published work for his own “personal purposes”. However, the exemption will not apply to a work of architecture, the whole or a substantial part of a digital database, a computer program, and any work in cases “where reproduction would conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author or other owner of the copyright”.

 AUTONUM  \* Arabic 
Section 24(a) likewise exempts from infringement in the related rights in performances, sound recordings and broadcasts, the use by a “physical person” exclusively for his own personal purposes.

Section 9:  Quotation

 AUTONUM  \* Arabic  
Section 9 exempts from copyright infringement the reproduction in the form of quotation of a short part of a published work, provided it is compatible with fair practice and does not exceed the extent justified by the purpose.  In addition, the quotation shall be attributed, in that it shall be accompanied by an indication of the source and name of the author (if his name appears in the work from which the quotation is taken).

Sections 10 and 24(c):  Reproduction for Teaching and Scientific Research

 AUTONUM  \* Arabic  
Section 10 exempts from copyright infringement two types of reproduction for teaching purposes.

 AUTONUM  \* Arabic 
Section 10(1)(a) permits the reproduction of a short part of a published work for teaching purposes by way of illustration, in writings or sound or visual recordings, “provided that such reproduction is compatible with fair practice and does not exceed the extent justified by the purpose”.  The attribution requirement must be met, in having the source of the work and the name of the author indicated on all copes made.
 

 AUTONUM  \* Arabic 
Section 10(1)(b) permits the reproduction of published articles, other short works or short extracts of works, “to the extent justified by the purpose”, for face-to-face teaching in educational institutions (the activities of which do not serve direct or indirect commercial gain).  Such a reproduction must be “an isolated act occurring, if repeated, on separate and unrelated occasions”.
  In addition, there must be no available collective license for such reproductions for which the educational institution should be aware.
  Likewise, the attribution requirement must be met, in having as far as practicable the source of the work and the name of the author indicated on all copes made.

 AUTONUM  \* Arabic 
Section 24(c) exempts from infringement in the related rights in performances, sound recordings and broadcasts, the use of such works solely for the purpose of face-to-face teaching activities or for scientific research.

Section 14:  Personal Importation

 AUTONUM  \* Arabic  
Section 14 exempts from copyright infringement (“of section 6(1)(e) [sic]”)
 the importation of a copy of a work by a “physical person” for his own personal purposes.  As previously noted above in relation to similar provisions in the Nepalese Copyright Act and the Papua New Guinea Copyright and Neighbouring Rights Act, it is not clear from this section whether in this regard, the “hypothetical manufacturer” test applies to the work, nor does the section indicate who is supposed to be the “hypothetical manufacturer”.

Section 24(d):  Exceptions in relation to Related Rights

 AUTONUM  \* Arabic 
Section 24(d) contains a blanket exception to enable a work to be used without infringement of the related rights in performances, phonograms and broadcasts, where the work can be used without the authorization of the author or other owner of copyright.

Singapore

 AUTONUM  \* Arabic 
Singapore “received” its copyright law from England as early as 27 November 1826, via the Second Charter of Justice which made all English common law principles and statutes part of Singapore law, subject to local circumstances.
  As at this date, the governing copyright legislation in England was the Statute of Anne 1709.  This was the status until the U.K. Copyright Act 1911 came into force in Singapore on 1 July 1912 by a proclamation made by the Governor of Singapore.  The 1911 Act was supplemented by various copyright ordinances but it remained Singapore’s law until 10 April 1987, when the current Copyright Act came into force.
  The 1987 is modeled on the Australian Copyright Act 1968, but it also draws upon various provisions in the U.K. Copyright, Designs and Patents Act 1988 as well as the U.S. Copyright 1976.

 AUTONUM  \* Arabic 
Since then, the Copyright Act 1987 has been substantially revised, in 1994, 1998, 1999, 2000, 2004 and 2005, to comply with Singapore’s various international obligations, including its obligations under the U.S.-Singapore Free Trade Agreement.  Singapore became a WTO member in 1995 and a member of the Berne Union in 1998.  It acceded to the WCT and WPPT in 2005.

 AUTONUM  \* Arabic 
The version of the Singapore Copyright Act consulted for purposes of this study is the version as amended by Act 30 of 2008.  A review of the exceptions for the benefit of educational activities follows.

Section 23:  Performances in the Course of Educational Instruction

 AUTONUM  \* Arabic 
Section 23 exempts from copyright infringement as a public performance, the performance of a literary, dramatic or musical work in the premises of an educational institution or elsewhere or in the presence of an audience by the students or staff in the course of the activities of the institution.
  An educational institution receives a very broad definition to mean a full-time primary, secondary and pre-university school, a junior college, university, college of advanced education, technical and further education institution, an institution that conducts primary, secondary, pre-university or tertiary education courses by correspondence or an external study basis, a school of nursing, a medical training undertaking within a hospital, a teacher education centre, an institution that has, as its principal function, the provision of courses of study or training for general education, preparation of persons for a particular occupation or profession or continuing education of persons engaged in a particular occupation or profession, an undertaking or institution administering an educational institution that provides for teacher training or furnishing of materials to the educational institution, and such other designated institution where education is provided, but does not include an institution that is conducted for the direct or indirect profit of an individual or individuals.

 AUTONUM  \* Arabic 
As regards the performance of a literary or dramatic work, the scope of the exception is essentially delimited by the condition
 that the audience is limited to persons who are taking part in the instruction (the students and staff
), or who are directly connected with the place where the instruction is given,
 and who are parents or guardians of the students.
  As noted above in conjunction with the equivalent provision in the Australian Copyright Act, the inclusion of parents and guardians is intended to bring school concerns and school performance recitals within the scope of the section.
 

 AUTONUM  \* Arabic 
In this regard, it should be noted that musical performances are not subject to the same restriction.  In other words, the composition of the audience need not be limited to staff, fellow students and parents and guardians.

 AUTONUM  \* Arabic 
The exception also extends to causing cinematographic films, broadcasts, cable programmes and “recordings of performances” to be heard or seen for the same purpose.
  It should be noted that the exception refers to “recordings of performances” but not “sound recordings” (phonograms, as “the aggregate of sounds embodied in a record”
).  The term “performance” however is not actually defined in Part II of the Copyright Act (it receives a definition only in Part XII as a “live performance given in Singapore by one or more qualified persons, whether in the presence of an audience of otherwise”) and even then, it is stated that a performance referred to in section 23(1) is not to be regarded as a performance for purposes of Part XII.
  Presumably then the expression “recordings of performances” can receive a broader interpretation than that in Part XII of the Copyright Act but the exception will not exempt the use of recordings made of sounds where there are no human performers.
  In contrast, section 28 of the Australian Copyright Act avoids this interpretational difficulty by referring exempting the use of sound recordings rather than “recordings of performances”. 

Sections 35 and 109:  Fair Dealing in relation to Works and Other Subject-matter

 AUTONUM  \* Arabic 
The original section 35 of the Singapore Copyright Act was largely adapted from section 40 of the Australian Copyright Act.  However, it was also influenced by the formulation of section 107 of the U.S. Copyright Act.  In 2004, revisions were made to section 35 to more closely model it on the omnibus “fair use” formulation in section 107 of the U.S. Copyright Act.  The following analysis of section 35 will proceed on this basis. 

 AUTONUM  \* Arabic 
Section 35 exempts from copyright infringement a fair dealing with a literary, dramatic, musical or artistic work, or with its adaptation, for any purpose (other than that for criticism or review in section 36 and reporting current events in section 37).  Likewise section 109 exempts from infringement of the related rights in a sound recording, a cinematograph film, a sound broadcast, a television broadcast or a cable programme (defined as an “audio-visual item”)
 or any work or audio-visual item included in the item, any fair dealing with the audio-visual item, for any purpose (other than that for criticism or review in section 110 and reporting current events in section 111).  Fair dealing with a literary, dramatic, musical or artistic work, and with an audio-visual item, includes research and study.

 AUTONUM  \* Arabic 
To determine if a dealing is fair, the regard must be hard for, inter alia, the following fair dealing factors:  the purpose and character of the dealing, including whether such dealing is of a commercial nature or is for non-profit educational purposes, the nature of the work or adaptation, the amount and substantiality of the part copied taken in relation to the whole work or adaptation, the effect of the dealing upon the potential market for, or value of, the work or adaptation, and the possibility of obtaining the work or adaptation within a reasonable time at an ordinary commercial price.
  In the High Court decision of Aztech Systems Pte Ltd v. Creative Technology Ltd, the Singapore High Court opined that in addition to the aforesaid fair dealing factors, the matter of public interest is also to be considered.

 AUTONUM  \* Arabic 
To assist in the application of the fair dealing defense as regards literary, dramatic or musical works, it is provided that a dealing with such a work or with its adaptation, by way of copying of the whole or part of an article in a periodical publication, or otherwise, not more than a reasonable portion of the work or adaptation, for the purposes of research or study, shall be taken to be a fair dealing with that work.
  The Singapore Copyright Act defines a “reasonable portion” as not more than 10% of the pages of a published edition (of not less than 10 pages) of a literary, dramatic or musical work, or if it exceeds in the aggregate 10% of the number of pages, to contain only the whole or part of a single chapter of the work.
  Where the work is in electronic form and not divided into pages, a reasonable portion of the work is defined as one that (a) does not exceed, in the aggregate, 10% of the total number of bytes in that edition, 10% of the total number of words in that edition, or 10% of the contents of that edition (where it is not practicable to use the total number of words as a measure), or (b) if it does exceed 10% of the total number of bytes, 10% of the total number of words or 10% of the contents, to contain only the whole or part of a single chapter of a work.  However, the dealing for research or study by copying the whole or part of an article in a periodical publication shall not be deemed to be fair dealing if another article in that publication on a different subject-matter is also copied.
  This does not imply that it is not possible to duplicate more than one article in a periodical publication, either on the same or a different subject-matter, as fair dealing.  It simply means that the operative deeming provisions will not apply, and that whether such a duplication is fair dealing will depend on the application of the fair dealing factors.

Sections 36, 110:  Fair Dealing for Criticism or Review

 AUTONUM  \* Arabic 
Section 36 enables a fair dealing with a literary, dramatic, musical or artistic work, or with an adaptation of a literary, dramatic or musical work, for the purpose of criticism or review of that work or another work, subject to the making of a sufficient acknowledgment of the work.  This section is mirrored in section 110 in relation to audio-visual items.  In this regard, the Australian decision of De Garis v. Neville Jeffress Pidler Pty Ltd will be relevant.

Sections 39A, 39B, 39C:  Research and Study of Computer Programs and Computing Technology

 AUTONUM  \* Arabic 
This set of exceptions found in the Singapore Copyright Act provide for exceptions to acts that pertain to the research and study of computer programs, the policy view being taken that without these exceptions,
 these activities would constitute infringements of copyright in computer programs.  Section 39A provides that the decompilation of a computer program by a lawful user to achieve interoperability information necessary to create an independent interoperable computer program is not an infringement of copyright in the program.  Section 39B exempts from infringement the observing, studying or testing of the functioning of a computer program to determine the ideas and principles which underlie any element of the computer program.  And section 39C permits the reproduction or adaption of a licensed copy of a computer program for the lawful use of the program, where such lawful use includes use for the purpose of correcting errors in the computer program.

Section 40:  Chrestomathies

 AUTONUM  \* Arabic 
Section 40 provides that copyright in a published work is not infringed by an inclusion of a short extract or an adaptation of that work in a collection of works contained in a book, sound recording or film that is intended for use by educational institutions if the collection is so described in an appropriate place, as being intended for use by educational institutions and a sufficient acknowledgment of the work or adaptation is made. 

 AUTONUM  \* Arabic 
Section 40 allows for the inclusion in a collection contained in a book, sound recording or film of short extracts from published literary, dramatic, musical or artistic works or their adaptations.
  The collection must be intended for use by educational institutions, and be described or labeled as such.
  The other conditions are that the work or adaptation must not be published for the purpose of being used by educational institutions,
 that a sufficient acknowledgment of the work or adaptation be made,
 and that in addition to the extract concerned, there should not be 2 or more other extracts from, or from adaptations of, works by the same author in that collection, or are contained in that collection with every similar collection, if any, of works intended for use by educational institutions and published by the same publisher in the previous 5 years.

 AUTONUM  \* Arabic 
Interestingly, section 40 drops the requirement, previously found in section 44 of the Australian Copyright Act, that the collection must consist principally of matter in which copyright does not subsist.

Section 50A:  Copying by Non-reprographic Means

 AUTONUM  \* Arabic 
Where copying of a work is done by non-reprographic processes by either the education instructor or the student for the purposes of a course of education, section 50A provides that copyright in the work is not infringed.  Section 50A is derived from section 32(1) of the UK CDPA.  The definition of a “reprographic process” is likewise taken from section 178 of the UK CDPA, and is defined as a process for making facsimile copies or using an appliance for making multiple copies and includes any copying by electronic means of a work held in electronic form.  Presumably this section was enacted in recognition of the fact that education instructors and students will invariably engage in non-reprographic and manual copying as part of the process of instruction.  Furthermore, non-reprographic and manual copying as defined is unlikely to be substantial due to the inherently self-limiting nature of such copying or have an adverse commercial impact on the copyright in a work and the amount of copying will be limited not just by the purpose of the copying but also the effort involved.

 AUTONUM  \* Arabic 
It is worth noting that pursuant to the proviso, a work that is in electronic form does not qualify for copying by electronic means, unless a film or sound recording of the work is made.  So an instructor cannot seek to make a digital copy, or even a substantial copy,
 of an article he finds on the Internet for purposes of instruction.  This would apparently seem to greatly limit the relevance and utility of this provision to the digital environment, where the convenience of having the work in digital form is nullified by the fact that no copying by electronic means is permissible under section 50A.  However, any such copying may be justified under other exceptions in the Copyright Act.

Section 51:  Multiple Copying or Communication of an Insubstantial Part of a Work

 AUTONUM  \* Arabic 
Returning to the matter of coursepacks, educational institutions could rely on the provisions in Part III, Division 6 of the Copyright Act to give them the right to make copies of works for educational purposes.  Under Division 6, there are two distinct schemes for making such coursepacks available to students as part of teaching and instruction.

 AUTONUM  \* Arabic 
The first scheme is set out in section 51,
 which permits the multiple copying of an insubstantial part of a work on an educational institution’s premises for the purpose of a course of instruction provided by the institution.
  It does not permit the copying of the whole work,
 though it permits the copying of any artistic work provided for the purpose of explaining or illustrating the work.
  An “insubstantial part” is defined as not more than 5 pages of a work, or not more than 5% of a work if there are more than 500 pages in the work.
  In 2004, section 51 was revised to permit the copying of a digital edition of a work,
 the communication of a digital version of a work,
 or the communication of a digitized version of a work (the work being originally in non-digital form).
  In the former two instances, no more than 5% of the total number of bytes in the edition and not more than 5% of the total number of words or 5% of the contents of the edition can be taken.
 

 AUTONUM  \* Arabic 
Unlike section 52 (discussed below), this scheme enables educational institutions to make insubstantial copies of a work for instructional purposes without concerns about administrative burdens of keeping proper records.  It is also an important innovation because it enables the educational institution to electronically distribute or “communicate” the copies, by “initiating” the communications from its premises.
  This is to ensure that the educational institution retains some measure of control or oversight over the transmission of the copies.  It also enables the library of an educational institution to play a role through the use of its digital library facilities as a conduit to distribute the work to students.

Section 52:  Multiple Copying or Communication Pursuant to a Statutory License upon Payment of Equitable Remuneration

 AUTONUM  \* Arabic 
However, the self-policing system in section 51 is of restricted use to educational institutions in that it requires that the copying be limited to “an insubstantial part” of a work. Where more than an insubstantial part is taken, the educational institution may be exposed to copyright liability.  For this reason, educational institutions may seek to rely on section 52 instead.  This section is based on the then section 53B of the Australian Copyright Act 1968.
  It enables educational institutions to make multiple copies of (a) an article in a periodical publication, and (b) a work or part of a work, for the educational purposes of that institution.  (This includes the reproduction of any artistic works included in the literary, dramatic or musical work for purposes of explaining or illustrating the article or work.
) The “insubstantial part” condition in section 51 is lifted in section 52. Instead, the following conditions apply:

	Type of section 52 copying
	Conditions

	(a) an article in a periodical publication
	No more than 1 article in the same periodical unless the articles relate to the same subject matter


	(b) a work or part of a work
	No more than a reasonable portion of a work unless a reasonable investigation is made that copies (not secondhand copies) of the work cannot be obtained within a reasonable time at an ordinary commercial price



Table 11:  Copying "an article" and "a work" in Section 52, Singapore Copyright Act

 AUTONUM  \* Arabic 
Section 52 is an example of what is known as copying made pursuant to a statutory license because the law grants a right to the educational institution to make copies of a work, in consideration for retrospective payment of license fees by the institution.  For this reason, all copying made under section 52 comes with the mandatory administrative requirement requiring the making of a record of the copying “as soon as practicable after the making of those copies” that sets out the particulars of the copying made in compliance with legal requirements.
  This forms one possible basis upon which “coursepacks” or anthologies or compilations of copies of designated reading material bound so as to resemble books as collated by the teaching staff
 are legally made available to the students for their reference.

 AUTONUM  \* Arabic 
In 2004, the amendments to the Copyright Act further broadened the scope of the section 52 statutory license by enabling the “communication” of the articles or works.  As explained above, in a communication, the institution actually only “makes” or stores one copy of the work on its systems, but that copy is subsequently downloaded or disseminated to x students for that course of instruction.  Where multiple copies of a work are thus “communicated” instead of being “made”, the same legal requirements as above have to be observed, but a different set of records that comply with a different set of legal requirements have to be met.  Thus when an “out-of-classroom” or “online” course is conducted, when “online self-study” materials are made available, or where there is “distance learning”, works will be “communicated” by the educational institution to its students.  Of course, there has yet to be evidence that institutions have relied on this regime to enable substantial digital copying of works for instructional purposes.
 

 AUTONUM  \* Arabic 
The following is a summary of the conditions and record keeping requirements for the different types of section 52 copying:

	Type of section 52 copying
	Conditions
	Type of multiple “copying”
	Copyright Form and Regulations
	Form Requirements

	(a) an article in a periodical publication
	No more than 1 article in the same periodical unless the articles relate to the same subject matter

	Multiple copies
	Regulation 7(1), Fourth Schedule
	ISSN, name of periodical publication, title/description of article, name of author, volume/number, page numbers, date of copies, number of copies (number of students for that course)

	
	As above
	Communication leading to multiple copies

	Regulation 7A(1), Ninth Schedule
	ISSN, name of periodical publication, title/description of article, name of author, volume/number, page numbers (or description), date of communication, number of persons to whom communication was made (number of students for that course), date of record

	(b) a work or part of a work
	No more than a reasonable portion of a work unless a reasonable investigation is made that copies (not secondhand copies) of the work cannot be obtained within a reasonable time at an ordinary commercial price

	Multiple copies
	Regulation 7(2), Sixth Schedule
	ISBN, title/description of work, publisher, name of author, page numbers, (total number of bytes), date of copies, number of copies (number of students for that course)

	
	As above
	Communication leading to multiple copies

	Regulation 7A(2), Tenth Schedule
	ISBN, title/description of work, publisher, name of author, page numbers (or description, total number of bytes), date of communication, number of persons to whom communication was made (number of students for that course), date of record


Table 12:  Distinction between various section 52 forms of "copying" and "communicating"

 AUTONUM  \* Arabic 
The Copyright Regulations further elaborate on the record keeping requirements.
 They provide that these records have to be kept for 4 years,
  A failure to retain the relevant records exposes the “body administering the institution” and “the custodian in charge of the copying records of the institution” shall each be guilty of an offence and be liable to a fine of up to $1,000,
 unless all reasonable precautions and all due diligence to avoid the commission of such an offence are exercised.
  To ease this system of record keeping, the Regulations provide that these records may be kept in a computer instead of being kept in writing.

 AUTONUM  \* Arabic 
It has to be realized that unlike section 51, section 52 copying is not “free”.  The owner of copyright in the copied works can make an application to the Copyright Tribunal for determination of the equitable remuneration payable by the educational institution.
  No further guidance is afforded in both the Singapore Copyright Act as well as the Copyright Regulations as to how this equitable remuneration is to be determined. 

Sections 52A, 115B:  Copying for Examinations

 AUTONUM  \* Arabic 
In 1998, a new exception was introduced in section 52A of the Singapore Copyright Act, to provide that copyright is not infringed for anything that is done for purposes of an examination.  This includes the setting of questions, communication of the questions to the candidates or answering the questions.  A similar exception applies as regards audio-visual works used for examination purposes in section 115B.

 AUTONUM  \* Arabic 
It should be noted that this enumerated list is meant to be illustrative and not exhaustive.  For instance, a music examination may require that a performance of a musical work be given, or that a sound recording be played.  Likewise, where a project or assignment counts as an examination, particularly in institutes of higher learning, the fact that the questions set and the answers given involve the use of copyright works would be absolved by sections 52A and 115B.

Part VI:  Compulsory Licenses for Translation and Reproduction of Certain Works

 AUTONUM  \* Arabic 
Singapore had a scheme similar to that in the Malaysian Copyright Act to permit the Copyright Tribunal to grant licenses to permit the translation and reproduction of works for purposes of teaching, research or scholarship in any of the official languages of Singapore.
  However, these provisions were discontinued in 2004.

Section 115:  Recording Broadcasts for Educational Purposes

 AUTONUM  \* Arabic 
Section 115, which is based on section 200(2) of the Australian Copyright Act, but with some differences, exempts from copyright infringement in a broadcast or programme, or a work, sound recording or cinematograph film included in that broadcast or programme, the making of a record of a sound broadcast or cinematograph film of a TV broadcast or a cable programme, if it is “made by, or on behalf of, the person or authority in charge of an educational institution” and the record or film is not used except in the course of instruction at that institution.

 AUTONUM  \* Arabic 
It should be noted that the equivalent provision in section 200(2) of the Australian Copyright Act is limited only to the making of sound recordings, not video recordings.  It is also limited to “educational broadcasts”, unlike section 115.

Section 115A:  Media Studies

 AUTONUM  \* Arabic  
Section 115A exempts from copyright infringement in the sound recording, cinematograph film, TV or sound broadcast or cable programme, if it is copied in the course of media studies instruction by the instructor or student in the making of a cinematograph film or sound track associated with the visual images forming part of a cinematograph film.

Section 246:  Other Exceptions as regards Performances and Exempt Recordings for Educational Purposes

 AUTONUM  \* Arabic 
A similar set of exceptions exists in the Singapore Copyright Act as regards the rights that performers have in their performances.  These are framed and enumerated as “exempt recordings” of performances in section 246(1).
  The exceptions distinguish between a “direct recording”, which is a sound recording of a performance made directly from the live performance or from a broadcast or re-broadcast of, or a cable programme that includes the performance, and an “indirect recording”.  However, an “indirect recording” is not defined in Part XII of the Copyright Act.
  For purposes of this study regarding educational activities, the relevant exceptions include:

· A direct or indirect recording of a performance, made solely for the purpose of the private and domestic use of the person who made it;

· A direct or indirect recording of a performance, made solely for the purpose of use in scientific research;

· A direct or indirect recording of a performance, made by or on behalf of the body administering an educational institution, solely for the educational purposes of that institution or another educational institution;

· A direct or indirect recording of a performance, made solely for the purposes of setting or answering the questions in an examination or communication the questions to the candidates;

· A direct or indirect recording of a performance, made in the course of or preparation for instruction, in the making of a cinematograph film or a sound-track associated with the visual images forming part of a cinematograph film, by a person giving or receiving such instruction;

· A direct or indirect recording of a performance made for the purpose of reporting of news or current affairs, or for the purpose of criticism or review;

· A direct or indirect recording of a performance made solely for the purpose of a judicial proceeding or the seeking or giving of professional legal advice;

· A direct or indirect sound recording or film of a performance made solely for the purpose of a judicial proceeding or the giving of professional legal advice.

 AUTONUM  \* Arabic 
To determine what is an exempt recording or a copy
 made for “educational purposes” of an educational institution, section 247 provides that it shall be taken to have been so made.

Solomon Islands

 AUTONUM  \* Arabic 
The Solomon Islands was declared a British protectorate in 1892 by the U.K.  Order in Council dated 24 June 1912 applied the U.K. Copyright Act 1911 to the Solomon Islands.
 
 AUTONUM  \* Arabic 
After World War II, British administration was re-imposed on the Solomon Islands.
 Although it achieved independence in 1978, under the Solomon Islands Independence Order 1978 and the Constitution of Solomon Islands 1978, it is stated that the U.K. Acts of Parliament of general application and in force on 1 January 1961 will have effect as part of the law of Solomon Islands.
  This meant that the U.K. Copyright Act continued to apply in the Solomon Islands.

 AUTONUM  \* Arabic 
In 1996, the Solomon Islands enacted its own Copyright Act in 1996 to repeal the U.K. Copyright Act 1911.
  It became a WTO member that year, and its Berne Convention obligations stem accordingly from its obligations under TRIPS.

Section 7(1)(a):  Fair Dealing for Research or Private Study

 AUTONUM  \* Arabic  
Section 7(1)(a) exempts from copyright infringement any fair dealing with a literary, dramatic, musical or artistic work for purposes of research or private study.

Section 7(1)(b):  Fair Dealing for Criticism or Review

 AUTONUM  \* Arabic  
Section 7(1)(b) exempts from copyright infringement any fair dealing with a literary, dramatic, musical or artistic work for purposes of criticism or review, whether it is of that work or another work, if it is accompanied by a sufficient acknowledgment.

Section 7(4):  Chrestomathies

 AUTONUM  \* Arabic  
Section 7(4) exempts from copyright infringement the inclusion of a short passage from a published literary or dramatic work in a collection, intended for the use of educational institutions.  The conditions are that the collection and its advertisements are so described by the publisher, the work in question was not published for the use of educational institutions, the collection consists mainly of material in which no copyright subsists, and the inclusion of the passage is accompanied by a sufficient acknowledgment.  The further condition is that there additionally cannot be two or more passages from works by the same author contained in that collection, or in every similar collection published by the same publisher within five years of the first collection.

Sections 6(2)(a), 14(6):  Importation of an Article for Private and Domestic Use

 AUTONUM  \* Arabic  
Sections 6(2)(a) and 14(6) exempts from the act of copyright infringement in literary, dramatic, musical or artistic work, and in the copyright in any sound recording, cinematography film, broadcast or published edition of a literary, dramatic or musical work, the importation of an article, by any person who, not being the owner of the copyright and without his license, into the Solomon Islands for his private and domestic use. 

Section 35(1)(a):  Use of Copyright Material for Educational Instruction

 AUTONUM  \* Arabic 
Section 35(1)(a) exempts from copyright infringement in a literary, dramatic, musical or artistic work, any reproduction or adaptation of the work made in the course of educational instruction, where the work is reproduced or adapted by a teacher or student “otherwise than by use of an appliance designed for the production of the [sic] multiple copies”.  It is submitted that section 35(1)(a) will not entitle a teacher or student to make multiple copies of an electronic work by a computer, since it could be contended that a general purpose computer is a device “designed for the production of multiple copies” of a work.

Section 35(1)(b):  Examination Purposes

 AUTONUM  \* Arabic 
Section 35(1)(b) exempts from copyright infringement in a literary, dramatic, musical or artistic work, any reproduction or adaptation of the work made as part of the questions to an examination or answers thereto.

Sri Lanka

 AUTONUM  \* Arabic 
Sri Lanka enacted its Code of Intellectual Property in 1979.  The Code has since been amended in 1980, 1990, 1997 and 2004.  The Sri Lankan government has recently produced some drafts to update the Code.  However, these have yet to be enacted.

 AUTONUM  \* Arabic 
Sri Lanka is also a WTO member since 1995 and a Berne Union member since 1959. Since 2005, Sri Lanka has filed a Berne Notification to indicate its intention to use the Articles II and III facilities in the Appendix of the Berne Convention.  The latest Notification is valid until October 2014.

 AUTONUM  \* Arabic 
A review of the exceptions for the benefit of educational activities follows.  The version of the Code as consulted is last revised by Act No. 40 of 2000.

Section 13(a)(i):  Personal or Private Use

 AUTONUM  \* Arabic  
Section 13(a)(i) exempts from copyright infringement, the reproduction, translation, adaptation, arrangement or other transformation of a lawfully published work, either in the original language or in translation, exclusively for the user’s own personal and private use.

Section 13(a)(ii):  Quotations

 AUTONUM  \* Arabic  
Section 13(a)(ii) exempts from copyright infringement, the inclusion of quotations from a lawfully published work, either in the original language or in translation, provided that such quotations are compatible with fair practice and their extent does not exceed that justified by the purpose, subject to mention of the source and name of the author.  This use includes quotations from newspaper articles and periodicals in the form of press summaries.

Section 13(a)(iii):  Teaching Purposes

 AUTONUM  \* Arabic  
Section 13(a)(iii) exempts from copyright infringement, the utilization of a lawfully published work, either in the original language or in translation, by way of illustration in publications, broadcasts or sound or visual recordings for teaching, to the extent justified by the purpose, or the communication for teaching purposes of the work broadcast or televised for use in schools, education, universities and professional training.  This is subject to the condition that such use is compatible with fair practice and that the source and name of the author are mentioned in the publication, broadcast, TV broadcast or recording.

Section 15:  Limitation of the Right of Translation

 AUTONUM  \* Arabic 
Section 15 provides that where any work is not published in Sinhala or Tamil within 10 years from its having been first published in its original language, it shall be lawful to translate the work into Sinhala or Tamil, as the case may be, and to publish such translation, even without the authorization of, and without payment to, the owner of the copyright, subject to the moral rights of the author in section 11.

 AUTONUM  \* Arabic 
It could be asserted that section 15 is Sri Lanka’s implementation of the facility in Article II of the Appendix to the Berne Convention.  However, the Article II facility operates by way of a compulsory license which requires compensation to be made to the copyright owner for publication of the translation, not by way of limiting the right of translation in copyright.  In addition, the Article II facility requires certain conditions to be satisfied before the license can be issued, such as to make attempts to contact the copyright rightholder and the publisher and to wait for the requisite periods.  The only condition in section 15 is that the work is not available in Sinhala or Tamil 10 years from its first publication.

Thailand

 AUTONUM  \* Arabic 
The law of copyright in Thailand in 1892 when the Vajiranana Library announced that it was prohibited to reproduce any novels, poems or articles published in the Vajirayarnvises Books.
  A decade later in 1901, the Ownership of Authors Act B.E. 2444, the first copyright statute of Thailand, was enacted.
  When Thailand acceded to the Berne Convention in 1931, the Act for Protection of Literary and Artistic Works B.E. 2474 (1931) was enacted to comply with international copyright rules.
  After another major revision to the Copyright Act in 1978, the current Copyright Act B.E. 2537 (1994) was enacted to replace the 1978 act in pursuance of “governmental policy to modify and modernize” the law.

 AUTONUM  \* Arabic 
Thailand became a WTO member in 1995.  It has also filed a Berne Notification since 1995 to reserve its right to avail itself of the Article II facility in the Annex.  The Notification is valid until October 2014.

 AUTONUM  \* Arabic 
A review of the provisions in the Thai Copyright Act B.E. 2537 (1994) follows. 

Section 32(1):  Research or Study

 AUTONUM  \* Arabic  
Section 32 provides that an act which does not conflict with a normal exploitation of the copyright work by the copyright owner and does not unreasonably prejudice the legitimate rights of the copyright owner shall not be deemed to be an infringement of copyright.  It then specifies that the following acts, subject to the aforesaid condition, shall not be deemed to be an infringement of copyright.  This implies a “double barrelled” test, in that in addition to proving that the act falls within the scope of the enumerated exceptions as outlined below, it also has to be shown that the act does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate rights of the copyright owner, as representing two elements of the three-step test (“three-step test conditions”).

 AUTONUM  \* Arabic  
Section 32(1) exempts from copyright infringement the research or study of a work which is not for profit. 

Section 32(2):  Personal Benefit

 AUTONUM  \* Arabic  
Section 32(2) exempts from copyright infringement the use of a work for personal benefit or for the benefit of the user and his family members or close relatives.

 AUTONUM  \* Arabic 
It could be opined that on its face, this exception is too broad in extending the excepted use to the user’s family members or close relatives.  However, this exception is qualified three-step test conditions, which implies that use of a work for the benefit of the user, his family members or close relatives, particularly in a commercial context such as that of a family business, may not fall within the scope of this exception.

Section 32(3):  Comment, Criticism or Introduction

 AUTONUM  \* Arabic  
Section 32(3) exempts from copyright infringement the comment, criticism or introduction of a work, subject to an acknowledgment of the copyright ownership in the work.  As noted above, the three-step test conditions further qualify the scope of the exception.

Section 32(6):  Teaching Purposes

 AUTONUM  \* Arabic  
Section 32(6) exempts from copyright infringement the reproduction, adaptation, exhibition or display of a work by a teacher for the benefit of his teaching provided that the act is not for profit.  The emphasis here is that the excepted act is done by the teacher for the purpose of non-profit instruction.  As noted above, the three-step test conditions further qualify the scope of the exception.

Section 32(7):  Abridgment or Summary by Teacher for Distribution or Sale 

 AUTONUM  \* Arabic  
Section 32(7) exempts from copyright infringement (a) the reproduction or “adaptation in part of a work or abridgment” or (b) the making of a summary, by a teacher or an educational institution, for distribution or sale to students in a class or in an educational institution provided that the act is not for profit.  As noted above, the three-step test conditions further qualify the scope of the exception.

 AUTONUM  \* Arabic 
As interpreted, this provision enables a teacher or an educational institution to make a reproduction or adaptation of, not the whole work, but a part of a work or abridgment, for distribution or “sale” to the students in the class.  The reference to “sale” and the condition that the act is not for profit suggests that this “sale” enables the teacher or educational institution to impose a charge for distributing the materials to the students, but only on the strict cost-recovery basis to recover the cost of materials for printing and perhaps also include a minimal administrative fee.  The teacher or educational institution is also entitled to make a summary of the work for distribution to the students.  On its face, there appears to be no qualification that these works or summaries be distributed to the students for educational purposes.  But it is submitted that if it were for any other purpose, the activity would not qualify as one that is not for profit and would also probably not qualify based on the 
three-step test condition.

Section 32(8):  Examinations

 AUTONUM  \* Arabic  
Section 32(8) exempts from copyright infringement the use of the work as part of the questions and answers in an examination.  As noted above, the three-step test conditions further qualify the scope of the exception.

Section 33:  Citation, Quotation, Copy, Emulation or Reference

 AUTONUM  \* Arabic  
Section 33 exempts from copyright infringement a reasonable citation, quotation, copy, emulation or reference “in part and from” a copyright work with an acknowledgment of copyright ownership, subject to satisfying the three-step test condition.  It is submitted that the condition “in part” of a work restricts the extent of copying of a work, which prevents the whole work from being copied, for instance, for quotation purposes, even if it may be reasonable to do so.  Thus the exception will not permit the reproduction of the entirety of a short poem for quotation purposes, even if it may be reasonable to do so in the context of its use.

Section 35:  Research and Study of Computer Programs

 AUTONUM  \* Arabic  
Section 35 exempts from copyright infringement the following activities, provided the purpose is not for profit and the three-step test condition is satisfied.  The activities exempted are: 
1. research or study of a computer program, 
2. use for the benefit of the owner of the copy of the computer program, 
3. comment, criticism or introduction of the computer program with an acknowledgment of copyright ownership in the program, 
4. reporting of news through mass media with acknowledgment of copyright ownership in the program, 
5. making reasonable quantities of copies of a computer program by a person who has lawfully bought or obtained the program from another person for maintenance or prevention of loss, 
6. reproduction, adaptation, exhibition or display for the benefit of judicial or administrative proceedings or for reporting such proceedings, 
7. use of the computer program as part of questions and answers in an examination, 
8. adapting the computer program as necessary for use, and 
9. making copies of the program “so as to keep them for reference or research in the public interest”.

 AUTONUM  \* Arabic 
Of relevance to the present study will be the research or study of a computer program, which would include reverse engineering purposes.
  A possible restriction will be that such research or study must not be for profit, which will greatly limit the utility of this exception in connection with commercial reverse engineering undertaken by companies. 

 AUTONUM  \* Arabic 
The use of the computer program for examination purposes is also relevant to educational activities.
  Presumably this will be of most relevance to computer science, computing and programming studies, where the programs form an integral part of the questions and answers set for examination purposes.  There is no requirement in the exception in that the original copy of the work from which copies are made should be “lawfully bought” or “lawfully obtained” (unlike the exception in section 35(5)), and in this regard, the three-step test condition may require a restrictive interpretation of this exception.  A typical scenario where the three-step test condition may be relevant will be where an educational institution makes available multiple copies of a computer program that is neither lawfully bought nor lawfully obtained to candidates for a computer science examination.  It should also be noted that the exception as worded does not permit the “use of the computer program … [for] the questions and answers in an examination”, which would otherwise allow for retail software to replicated among students for examination purposes.  Such an interpretation is also arguably not envisaged under the three-step test condition.

 AUTONUM  \* Arabic 
Another possible exception of relevance to educational activities will be the making of copies for reference or research in the public interest.
  A possible situation this may apply to will be the retention of copies of extremely important or pertinent programs by archives (“for reference”), or to conduct research on critical software elements (such as operating systems in widespread public use) arising from critical computing issues such as the Y2K bug (“research in the public interest”).  Likewise, a restrictive interpretation of this exception may be needed, as there is no requirement in the exception in that the original copy of the work from which copies are made should be “lawfully bought” or “lawfully obtained”.  The requirement that the public interest research be undertaken for non-profit purposes further suggests that only public research institutions such as national technology standards institutes or educational institutions will qualify for this exception.

Section 36:  Non-profit Public Performance

 AUTONUM  \* Arabic  
Section 36 exempts from copyright infringement the non-profit public performance of a dramatic or musical work by an association, foundation or another organization which has the objectives of public charity, education, religion or social welfare.  The performance must be “free”, in that there is no direct or indirect charge for watching the performance and no remuneration for the performers.  In addition, the three-step test condition must be satisfied.

 AUTONUM  \* Arabic 
This exception will be most greatest relevance to educational institutions which conduct such performances for fund raising activities, or where student groups in educational institutions conduct similar performances for instructional or charity purposes.

Section 53:  Exceptions as regards Performers’ Rights

 AUTONUM  \* Arabic 
Section 53 provides that the aforesaid exceptions in sections 32, 33, 34 and 36 apply to performers’ rights.

Section 54:  Compulsory License for Translation of Work into Thai

 AUTONUM  \* Arabic 
Section 54 is Thailand’s implementation of Article II of the Appendix to the Berne Convention.  It provides for the grant of a compulsory license by the Director General to a Thai national “to translate … [a previously published work in the form of printed or similar material to the Thai language] or to reproduce copies of the translation”,
 for the benefit of study, teaching or research, without a profit-seeking purpose.  The license applicant must prove that he has previously sought a license from the copyright owner to translate the work into Thai or to reproduce copies of the translation published in Thai, but his request has been denied or, after the lapse of a reasonable period of time, an agreement cannot be reached.
  The license application must be made six months after the lapse of three years since the first publication of the work (if the copyright owner has not translated or authorized any translation of the work into the Thai language since its first publication), or the last publication of a translation of the work (if the copyright owner has published a Thai translation but no further publication has been made and all editions are out of print after the last publication of the translation).
 

 AUTONUM  \* Arabic 
One point to note is that section 54 seems to envisage the grant of a license “to translate” a work into Thai or “to publish” a Thai edition of a work that is out of print.  Article II seems to envisage that in the case of the latter, the license granted is a license to translate the original edition of the work into the required language and publish the work. Given the entirety of the translation scheme in Article II, it did not appear to be envisaged in Article II that a publication right be granted (as opposed to Article III, where a publication right will be granted).  In this regard, it should be noted that Thailand had only made a declaration with regards to its intent to avail itself of the Article II facility and not Article III.

 AUTONUM  \* Arabic 
The other conditions are that the grantee will be solely entitled to translate or publish the licensed translation
 via a non-assignable license.
  If the copyright owner or his licensee can assure the Director General that he has made a Thai translation or has published a translated version in Thai, the content of which is identical to that of the material that is licensed under section 54, and has distributed the material at an appropriate price comparable to that of another work of the same nature being sold in Thailand, the license granted under section 54 will be terminated and the grantee informed, subject to his right to distribute the remaining copies of the already made or published printed material until they are out of stock.
  Exports of the copies are disallowed, unless they are for non-commercial export to a Thai recipient for purposes of study, teaching or research, and the country of import allows Thailand to deliver or distribute the printed material to or within the country.

 AUTONUM  \* Arabic 
The Director General will arrange an agreement between the parties as regards the remuneration and conditions of the license, failing which it will make an order for equitable remuneration taking into account the normal rate of remuneration and other appropriate conditions.
  Parties may appeal against an order made by the Director General to the Copyright Committee.

Timor-Leste

 AUTONUM  \* Arabic 
No copyright legislation for Timor-Leste has been found.  Timor-Leste is not a Berne Union member or a WTO member.

Tonga

 AUTONUM  \* Arabic 
Tonga was a British protected state since 1900.  In 1970, Tonga became independent.  Because of its close relationship with the British, Tongan law is today evolved from a mix of Tongan chiefly law with English jurisprudence.

 AUTONUM  \* Arabic 
Since 1966, sections 3 and 4 of the Tongan Civil Law Act had provided that in the absence of Tongan law in a particular area, Tonga shall apply “the statutes of general application in force in England”, in the absence of any provision being made by any Tongan Act.  This would have rendered applicable the U.K. Copyright Act 1956.
  However, in 1985, Tonga enacted its own Copyright Act, which came into force in 1986.  This had displaced the application of the U.K. Copyright Act 1956.  This was in turn repealed and replaced with the new Copyright Act 2002.  A review of the exceptions in the Tongan Copyright Act for the benefit of educational activities follows.

 AUTONUM  \* Arabic 
Tonga is a Berne Union member since 2001 and a WTO member since 2007.  Reference will be made to the new Copyright Act 2002.

Section 8:  Private Reproduction for Personal Purposes

 AUTONUM  \* Arabic  
Section 8 exempts from copyright infringement the “private reproduction” by a person of a single copy of a published work for his own “personal purposes”.  However, the exemption will not apply to a work of architecture, reprography of the whole or a substantial part of a book or musical work in the form of notation, the whole or a substantial part of a digital database, a computer program, and any work in cases “where reproduction would conflict with a normal exploitation of the work or would otherwise unreasonably prejudice the legitimate interests of the author or other owner of the copyright”.

Section 10:  Quotation

 AUTONUM  \* Arabic  
Section 10 exempts from copyright infringement the reproduction in the form of quotation of a short part of a published work, provided it is compatible with fair practice and does not exceed the extent justified by the purpose.  In addition, the quotation shall be attributed, in that it shall be accompanied by an indication of the source and name of the author (if his name appears in the work from which the quotation is taken).

Sections 11 and 26(c):  Reproduction for Teaching

 AUTONUM  \* Arabic  
Section 11 exempts from copyright infringement two types of reproduction for teaching purposes.

 AUTONUM  \* Arabic 
Section 11(1)(a) permits the reproduction of a short part of a published work for teaching purposes by way of illustration, in writings or sound or visual recordings, “provided that such reproduction is compatible with fair practice and does not exceed the extent justified by the purpose”.  The attribution requirement must be met, in having the source of the work and the name of the author indicated on all copes made.
 

 AUTONUM  \* Arabic 
Section 11(1)(b) permits the reprographic reproduction of published articles, other short works or short extracts of works, “to the extent justified by the purpose”, for face-to-face teaching in educational institutions (the activities of which do not serve direct or indirect commercial gain).  Such a reproduction must be “an isolated act occurring, if repeated, on separate and unrelated occasions”.
  In addition, there must be no available collective license for such reproductions for which the educational institution should be aware.
 Likewise, the attribution requirement must be met, in having as far as practicable the source of the work and the name of the author indicated on all copes made.

 AUTONUM  \* Arabic 
Section 26(c) likewise exempts from copyright infringement of the related rights in the reproduction of performances, phonograms and broadcasts, solely for the purpose of 
face-to-face teaching activities, except for performances and phonograms which have been published as teaching or instructional materials.

Section 15:  Personal Importation

 AUTONUM  \* Arabic  
Section 15 exempts from copyright infringement the importation of a copy of a work by a person for his own purposes.  As previously noted above in relation to similar provisions in the Nepalese Copyright Act, the Papua New Guinea Copyright and Neighbouring Rights Act and the Samoan Copyright Act, it is not clear from this section whether in this regard, the “hypothetical manufacturer” test applies to the work, nor does the section indicate who is supposed to be the “hypothetical manufacturer”.

Section 26(b):  Reproduction of Performances, Phonograms and Broadcasts for Scientific Research

 AUTONUM  \* Arabic  
Section 26(b) exempts from copyright infringement of the related rights the reproduction of performances, phonograms and broadcasts “solely for scientific research”.

Section 26(d):  Exceptions in relation to Related Rights

 AUTONUM  \* Arabic 
Section 26(d) contains a blanket exception to enable a work to be used without infringement of the related rights in performances, phonograms and broadcasts, where the work can be used without the authorization of the author or other owner of copyright.

Tuvalu

 AUTONUM  \* Arabic 
Prior to independence, U.K. laws applied to Tuvalu.  Section 15(1) of the Western Pacific (Courts) Order in Council, 1961, states that “statutes of general application in force in England on the 1st day of January, 1961 … shall be in force [but] so far only as the circumstances of any particular territory and its inhabitants and the limits of Her Majesty’s jurisdiction permit and subject to such qualifications as local circumstances render necessary”.  This rendered applicable the U.K. Copyright Act 1956.
 

 AUTONUM  \* Arabic 
Although it was granted independence in 1978, Section 2(2) of Schedule 5 of the Constitution of Tuvalu provides that existing laws and Acts of the Parliament of the U.K. or Order of Her Majesty in Council, having effect as part of the law of Tuvalu immediately before independence day, shall continue in force and be construed with such conforming modifications.  Thus notwithstanding the enactment of the Tuvalu Copyright Ordinance (Chapter 60, Revised Edition 1978), which came into force on 13 June 1917, the U.K. Copyright Act 1956 will continue to apply in Tuvalu,
 will be construed with the Tuvalu Copyright Ordinance.

 AUTONUM  \* Arabic 
An examination of the law of copyright in Tuvalu necessarily involves an examination of the U.K. Copyright Act 1956, read in conjunction with the Tuvalu Copyright Ordinance. For a review of the exceptions for the benefit of educational activities under Tuvalu’s copyright law, please refer to the analysis of the same provisions in the U.K. Copyright Act for the Republic of Kiribati.

 AUTONUM  \* Arabic 
Tuvalu is neither a Berne Union member nor a WTO member.

Vanuatu

 AUTONUM  \* Arabic 
Prior to independence, U.K. laws applied to Vanuatu.  Section 15(1) of the Western Pacific (Courts) Order in Council, 1961, states that “statutes of general application in force in England on the 1st day of January, 1961 … shall be in force [but] so far only as the circumstances of any particular territory and its inhabitants and the limits of Her Majesty’s jurisdiction permit and subject to such qualifications as local circumstances render necessary”.  This rendered applicable the U.K. Copyright Act 1956.

 AUTONUM  \* Arabic 
Although it was granted independence in 1980, Article 95 of the Constitution of the Republic of Vanuatu provides that existing British and French laws in force or applied in Vanuatu immediately before independence day, shall continue to apply to the extent that they are not expressly revoked or incompatible with the independent status of Vanuatu and wherever possible taking due account of custom.
 AUTONUM  \* Arabic 
As Vanuatu has not repealed the U.K. Copyright Act and has not enacted its own copyright legislation, an examination of the law of copyright in Vanuatu necessarily involves an examination of the U.K. Copyright Act 1956.  For a review of the exceptions for the benefit of educational activities under the U.K. Copyright Act, please refer to the aforesaid analysis for the Republic of Kiribati.

 AUTONUM  \* Arabic 
Vanuatu is neither a Berne Union member nor a WTO member.

Vietnam

 AUTONUM  \* Arabic 
Vietnam enacted its first copyright law in 1995.  A decade later, Vietnam overhauled its copyright laws with the enactment of the Law on Intellectual Property in 2005.  This law marked the modernization of Vietnam’s intellectual property laws.  It is also the culmination of Vietnam’s accession to the Berne Convention in 2004 and paved the way for Vietnam’s WTO membership in 2007.  Since then, Vietnam has also acceded to the Rome Convention in March 2007, making it just the second South-East Asian country to do so (after the Philippines).

 AUTONUM  \* Arabic 
A review of the exceptions for the benefit of educational activities in the Vietnamese Law on Intellectual Property follows.

Articles 25(1)(a), (g) and 32(1)(a), (b):  Scientific Research or Teaching Purposes

 AUTONUM  \* Arabic 
Article 25(1) provides for a number of exceptions pertaining to the use of published works without permission and without payment of royalties.  In all these instances, the use of the works “must neither affect the normal utilization of such works nor cause prejudice to rights of the authors and/or copyright holders, and must indicate the authors’ names, and sources and origins of the works.”

 AUTONUM  \* Arabic  
Article 25(1)(a) exempts from copyright infringement the reproduction of published works for non-commercial
 scientific research or teaching purposes by individuals.
 However, it is not possible to reproduce computer programs as published works for scientific research or teaching purposes as computer programs are excluded from the scope of the Article 25(1) exceptions.
 

 AUTONUM  \* Arabic 
Article 25(1)(g) likewise exempts from copyright infringement the audiovisual recording of performances for teaching purposes.

 AUTONUM  \* Arabic 
Article 32(1)(a) exempts from infringement in the related rights of performers, phonogram and video recording producers and broadcasting organizations the reproduction of works for scientific research purposes.

 AUTONUM  \* Arabic 
Article 32(1)(b) likewise exempts from infringement of the related rights, the reproduction of works for teaching purposes, except where the performances, phonograms, video recordings or broadcasts have been published for teaching purposes. 

Articles 25(1)(b) and 32(1)(c):  Recitation of Works for Commentary or Illustrative Purposes

 AUTONUM  \* Arabic  
Article 25(1) also contains a number of exceptions as regards the various uses and purposes for recitation of works.  Article 25(1)(b) exempts from copyright infringement the reasonable recitation of works without misrepresenting the authors’ views for commentary or illustrative purposes.  This is further defined as a recitation which must satisfy the conditions that the recited parts aim merely to introduce, comment or clarify matters touched upon in the work, and that the number and essence of the parts recited from the work used are not prejudicial to the copyright in such a work and are suitable to the nature and characteristics of the type of work used for recitation.
 

 AUTONUM  \* Arabic 
Note that the attribution requirement in which the authors’ names and sources and origins of the works must be indicated.

 AUTONUM  \* Arabic 
Likewise Article 32(1)(c) exempts from infringement of the related rights in performances, phonograms, video recordings and broadcasts, reasonable recitations for informatory purposes.

Article 25(1)(d):  Recitation of Works in Schools for Lecturing Purposes

 AUTONUM  \* Arabic  
Article 25(1)(d) exempts from copyright infringement the recitation of works in schools for non-commercial lecturing purposes, without misrepresenting the authors’ views.  Note that the aforesaid attribution requirement applies.

Article 25(1)(f):  Performance of Dramatic Works

 AUTONUM  \* Arabic  
Article 25(1)(f) exempts from copyright infringement the performance of dramatic works or other performing art works in mass cultural, communication or mobilization activities where no charges of any form are collected.  The emphasis on “mass” events arguably means that events short of national events would not qualify for this exception.  Note that the aforesaid attribution requirement applies.

Article 25(1)(j):  Importation for Personal Use

 AUTONUM  \* Arabic  
Article 25(1)(j) exempts from copyright infringement the importation of one copy
 of a work for personal use.  However, this exception does not apply to permit the importation of computer programs for personal use.
  Note that the aforesaid attribution requirement applies.
  However, its utility and relevance in relation to personal uses may be questioned.

Part III:  Summary and Analysis of National Legislation

Breadth of Educational Activities and the Exceptions in National Legislation

 AUTONUM  \* Arabic  
It will be clear from the above review of national legislation for countries in the Asia‑Pacific that while all copyright legislations recognize exceptions for the benefit of educational activities, the breadth and scope of educational activities – encompassing those at the individual and personal level to those at the institutional and national level – mean that there is no one standard approach adopted in formulating the requisite exceptions.  Many countries supplement their exceptions pertaining to educational activities (for the benefit primarily of educational institutions) with exceptions pertaining to quotations, criticism and review, to allow educational institutions, teachers and students alike to take extracts and use quotes from diverse sources.  Others have implemented statutory, voluntary or compulsory licensing arrangements to enable the use of multiple reproductions of works in educational institutions.  Still others have supplemented these exceptions with generic fair use or fair dealing exceptions or even residual exceptions based on the three-step test set out Article 9(2) of the Berne Convention and Article 13 of TRIPS.

 AUTONUM  \* Arabic  
There is a plethora of approaches in crafting of educational exceptions because modern day educational activities are no longer confined to classroom instruction or the traditional notion of impartation of information.  Educational instruction, particularly in high schools and tertiary institutions, blur the distinction between education and research.  It encourages self-learning and instruction through student activities that range from plays to recitals, from performances to student-run broadcasts and publications, to enable and facilitate this voyage of self-discovery for each student.  The breadth of educational curriculum in tertiary institutions means that legislators can either create a very broad exception to cover all aspects of an educational curriculum wherein copyright works are used (subject to limits or conditions such as equitable remuneration for the content holders), or craft piece-meal exceptions to deal with specific types of educational activities, such as art and media studies and music and the performing arts.  To reduce or minimize the instances where legislation has to be constantly revised with piece-meal exceptions, legislators may also recognize personal and private use exceptions to exempt, inter alia, the non-systematic and individual uses of works for educational purposes.

 AUTONUM  \* Arabic  
A holistic view of educational activities will necessarily include the use of works for societal education.  The non-exhaustive review in Part II of this paper shows that these encompass a diverse range of exceptions that range from news reporting to access to public information, laws and government decision-making processes.  All national legislations reviewed above have some exceptions that deal with this aspect of societal education.

The Influence of International Treaties permitting Educational Exceptions

 AUTONUM  \* Arabic  
The multiplicity of approaches adopted in national copyright legislations is further influenced by the myriad of approaches permissible in international copyright treaties. 

 AUTONUM  \* Arabic  
As noted in Part I of this paper, the provisions in international copyright legislation that permit member states to formulate exceptions for educational activities call for different elements and requirements to be satisfied.  For instance, Article 10(2) of the Berne Convention refers to exceptions to “permit the utilization, to the extent justified by the purpose, of literary or artistic works … for teaching, provided such utilization is compatible with fair practice”.  On the other hand, Article 15(1)(d) of the Rome Convention simply provides for exceptions as regards “use solely for the purposes of teaching and scientific research”, unencumbered and unqualified by the qualitative (and arguably quantitative) conditions found in Article 10(1).
  Even so, countries may choose to extend the educational exceptions which apply to authorship works to derivative works via a pari passu exception, pursuant to Article 15(2) of the Rome Convention.
  Reliance on either Article 10(2) or Article 15(1)(d) would seem to be the first basis for the formulation of broad teaching and educational exceptions in national copyright legislation.

 AUTONUM  \* Arabic  
By way of comparison, Article 10(1) of the Berne Convention (a frequently-used counterpart to Article 10(2) for educational exceptions) enables free use of quotations from works which have been lawfully made available to the public, where the use is “compatible with fair practice” and where the extent of such use “does not exceed that justified by the purpose”.  Reliance on Article 10(1) may be apposite not just for short extracts from works but also when longer extracts are used, since the removal of the quantitative restriction in the Brussels Act
 means that the extent of the quotation as well as the number of copies made (particularly if there is dissemination of parts of publicly-available materials in classrooms by way of printed and reprographic materials, or through electronic dissemination systems) must be “compatible with fair practice” and “justified by the purpose” for which the quotation or extract is made. 

 AUTONUM  \* Arabic  
In contrast, countries may formulate their educational exceptions based on the three-step test in Article 9(2) of the Berne Convention, which would require that the exception be confined to “certain special cases” that “do not conflict with the normal exploitation of the work” and “do not unreasonably prejudice the legitimate interests of the author”.  Although it is an exception limited to reproduction rights, the subsequent adoption of the three-step test in Article 9(2) as a generic test for exceptions pursuant to Article 13 of TRIPS, Article 10 of the WCT and Article 16 of the WPPT has extended its application beyond reproduction rights.  This may indicate a growing acceptance of the three-step test as the de rigueur for any exception, including exceptions pertaining to educational activities.

The Three-step Test as a Double-barrelled Exception

 AUTONUM  \* Arabic  
On the basis of concerns about the over-arching requirement to comply with the three-step test, while some countries have recognized a broad personal use exception (which would permit an individual use of materials for educational instruction, such as that expressly spelt out in Article 15(1)(a) of the Rome Convention), they have nonetheless subjected that to a remuneration requirement.  Still other member states (who may be signatories to TRIPS and/or the WCT and WPPT) have formulated broad educational exceptions based on Articles 10(1) and 10(2) of Berne or Article 15 of Rome and expressly scoped them down with reference to the three-step test.
  Examples of countries that have adopted this “double-barrelled” approach are Bhutan,
 China,
 Philippines,
 and Thailand.
 

 AUTONUM  \* Arabic  
In this regard, reference should also be made to Articles II and III of the Appendix to the Berne Convention, in which provision is made for compulsory licenses for reproductions and translations of works to be made for national literacy and scholastic purposes.  Although these exceptions are only available to developing countries that have made declarations that they wish to avail themselves of these facilities, these provisions could be the basis for the formulation of statutory, compulsory and voluntary license schemes in copyright legislations to provide for the remunerated use of works by institutions for educational purposes. 

 AUTONUM  \* Arabic  
In conformity to the above schema which has developed out of the international formulations for copyright exceptions, for purposes of this part of the paper, an analysis of the copyright exceptions in national legislation for educational activities will seek to characterize the exceptions into one of the following categories:

· Exceptions for teaching purposes

· Exceptions for quotation

· Exceptions for private or personal uses or “fair dealing”

· Multiple reproductions and copyright licensing schemes

 AUTONUM  \* Arabic  
All these exceptions will be analysed and reviewed for their scope (what types of educational activities they pertain to), the applicable works (what types of works qualify for the exception), the rights excepted (what exclusive rights are covered by the exception) and the eligibility requirements (qualifications of the institution or individual).  For a summary of all the exceptions reviewed in Part II of this paper that pertain to all the identified aspects of educational instruction, please consult Appendix 2 of this paper.

Exceptions for the benefit of educational activities teaching and research and their related exceptions
Introduction

 AUTONUM  \* Arabic 
All the countries reviewed in this paper have some form of education or education-related exceptions.  These may be formulated as exceptions for teaching purposes, for research purposes or for specific aspects of teaching and research. 

 AUTONUM  \* Arabic 
Many countries provide for these exceptions in conjunction with the use of works in libraries and archives for teaching, studying and research purposes.  We will not analyze such exceptions in this study.  For an analysis of such exceptions, please refer to the WIPO Study on Libraries and Archives.

Approaches to Formulation of Education-related Exceptions

 AUTONUM  \* Arabic 
Two distinct approaches towards the formulation of education-related exceptions can be discerned in the copyright legislation for the Asia-Pacific countries under review.  The first set of countries formulate a “broad” education exception that mirrors the approach taken in section 7(1)(c) of the Tunis Model Law on Copyright (modeled after Article 10(2) of the Berne Convention),
 which reads:

SECTION 7 - FAIR USE
[T]he following uses of a protected work, either in the original language or in translation, are permissible without the author’s consent:

(1) in the case of any work that has been lawfully published:

(c) the utilization of the work by way of illustration in publications, broadcasts or sound or visual recordings for teaching, to the extent justified by the purpose, or the communication for teaching purposes of the work broadcast for use in schools, education, universities and professional training, provided that such use is compatible with fair practice and that the source and the name of the author are mentioned in the publication, the broadcast or the recording; [emphasis added]

a)
“Teaching”

 AUTONUM  \* Arabic 
Various variations of this formulation have been used.  Countries adopting an educational exception based on “teaching”, “teaching purposes”, “teaching and learning activities”, “lecturing purposes” or “class teaching” are Bhutan,
 China,
 Malaysia,
 Mongolia,
 Nepal,
 Palau,
 Papua New Guinea,
 Philippines,
 Republic of Korea,
 Sri Lanka,
 Samoa,
 Thailand,
 Tonga,
 and Vietnam.
  Even then, the exception can be formulated broadly or narrowly.  For instance, section 13(2)(f) of the Malaysian Copyright Act reads:

(2) Notwithstanding subsection (1), the right of control [of the exclusive rights of copyright] under that subsection does not include the right to control –

(f) the inclusion of a work in a broadcast, performance, showing or playing to the public, collection of literary or musical works, sound recording or film, if such inclusion is made by way of illustration for teaching purposes and is compatible with fair practice:

 AUTONUM  \* Arabic 
Thus section 13(2)(f) of the Malaysian Copyright Act makes no express reference to the right of reproduction.  It is not formulated as an exception for “the doing of any of the acts [of exclusive rights of copyright] referred to in subsection (1)” for the purposes of teaching.
 Instead, it exempts the “inclusion” of the work in another work such as a literary or musical collection, a broadcast, performance, recording or film, for illustration for teaching purposes. 

 AUTONUM  \* Arabic 
In contrast, the Mongolian Copyright Act enumerates the excepted exclusive rights to copyright by providing that it is permissible to both reproduce and make a public communication of a publicly available work for teaching purposes.  Articles 14 and 16 of the Mongolian Copyright Act read:

Article 14.  Public communication of works for public benefit

1. 
In the following cases it shall be permissible to make for the public benefit, without the author’s consent and without payment of any remuneration, a public communication of part of a work which has already been made available to the public, provided that mention shall be made of the source and of the name of the author:

(1) use for teaching…

Article 16.  Reproduction of works for public benefit

1. In the following cases it shall be permissible to make for the public benefit, without the author’s consent and without payment of any remuneration, a reproduction of part of a work which has already been made available to the public, provided that mention shall be made of the source and of the name of the author:

…

(2)
 use for teaching…

b)
“Research”

 AUTONUM  \* Arabic 
Some countries have adapted the formulation in Article 15(1)(d) of the Rome Convention to exempt the use of works for “research”, “science”, “scientific research”, “scientific thesis”, “teaching and scientific research”, “research or private study”, “technical purposes” or other similar formulations.  Countries adopting this formulation are Bhutan,
 China,
 Fiji,
 Iran,
 Mongolia,
 Philippines,
 Samoa,
 Tonga,
 and Vietnam.
  Thus, Article 25(1) of the Vietnam Law on Intellectual Property reads:

1. 
Cases of use of published works where permission or payment of royalties and/or remunerations is not required include:

a. 
Duplication of works by authors for scientific research or teaching purpose;

c)
“Education”

 AUTONUM  \* Arabic 
Some countries have adopted exceptions to permit the use of a work for “the purposes of education”, “the purposes of a course of education”, “the purpose of school education”, “in the course of instruction”, “in the course of a lesson” or such similar formulations.  Countries adopting such a formulation are Australia,
 Brunei,
 Cambodia,
 Cook Islands,
 India,
 Indonesia,
 Iran,
 Japan,
 New Zealand,
 Niue,
 Pakistan,
 Singapore,
 and Solomon Islands.
  For instance, Article 29 of the Cambodian Copyright Act reads:

Notwithstanding the provisions of Article 21 of this law, it is permitted to:

(a) 
Use a legally published work for the purpose of illustration in publication such as book or newspaper, or by broadcasting, or by audio or visual screening which are intended for educational purposes, without payment of any remuneration.  In this connection, source and author's name must be identified, if author's name is given in the source.

Likewise, section 52(1)(h)(i) of the Indian Copyright Act reads:

The following acts shall not constitute an infringement of copyright, namely: … the reproduction of a literary, dramatic, musical or artistic work – 

(i) by a teacher or a pupil in the course of instruction; …

d)
Hybrid Formulations

 AUTONUM  \* Arabic 
Other countries have developed exceptions that combine one or more of these terms.  For instance, Article 29 of the Cambodian Copyright Act goes on to read:

Notwithstanding the provisions of Article 21 of this law, it is permitted to:

(b) Reproduce any separated articles, articles of the newspaper or magazine, or short extracts of any legally published works.  This reproduction can be done providing that it is made by reprographic means, and must be used for the sake of teaching or for examinations held by any educational establishments of which the activities do not lead directly or indirectly to commercial gain and must be done with appropriate reason according to this specific objective.  The said reproduction can be done without the author's authorization and without payment of any remuneration, but if the author's name is mentioned in the source, this source and name must be identified.

 AUTONUM  \* Arabic 
Likewise, Article 15(a) of the Indonesian Copyright Act reads:

Provided that the sources are fully cited, the following shall not be deemed as Copyright infringement:

(a) the use of a work of another party for the purpose of education, research, scientific thesis, report writing, criticizing or reviewing an issue, provided that it does not prejudice the normal interest of the Author; [emphasis added]

 AUTONUM  \* Arabic 
Likewise, Article 23(2) of the Mongolian Copyright Act provides:

In the following cases it shall be permissible to make, for the public benefit a public communication of part of a derivative work or a sound and visual recording and to broadcast without the consent of the relevant persons and without payment of any remuneration for such communication:

(2) use it for the purposes of teaching or scientific research; …

Scope of Permissible Educational Activities

 AUTONUM  \* Arabic 
Some countries, predominantly but not exclusively those that follow the Anglo-Saxon legal tradition, seek to formulate narrow exceptions to deal with specific aspects of teaching and research-related activities that are part of modern day educational instruction.  (These may (or may not) be implemented in copyright legislation together with the broad exceptions outlined above).  In particular, these countries have exceptions to deal with the manifold aspects of educational instruction, ranging from the preparation of teaching compilations and anthologies to educational performances to the setting of examination questions.

 AUTONUM  \* Arabic 
The analysis here is complicated by the fact that an activity that is part of educational instruction may fall within a general exception for that class of activities.  For instance, the excepted use of public artwork and buildings for purposes of making paintings, drawings, engravings, photographs, films and TV broadcasts is widely recognized in national copyright legislation.
  Art schools, media study and filmmaking students and architecture training institutes would benefit from such exceptions, as would non-education related organizations such as artists, news broadcasters and filmmakers.  Likewise, the limitation of copyright protection in official texts such as legislation, administrative rules and judicial proceedings
 or exemption from infringement
 would benefit scholars and students of law and public policy schools.

 AUTONUM  \* Arabic 
Given the infinitely expansive nature of educational activities, it will not be possible in this study to conduct an exhaustive survey of every such exception in copyright legislations.  Instead, the following analysis will focus on those exceptions that are directly referable to educational or research activities.

a)
Chrestomathies and Abstracts

 AUTONUM  \* Arabic 
Chrestomathies as collections of short extracts from published works or their adaptations may serve as a useful purpose for educational instruction.  Though it was originally recognized in Article 8 of the Berne Act, it has since been subsumed under Article 10(2) of the Berne Convention. 

 AUTONUM  \* Arabic 
Countries such as Australia,
 Brunei,
 Cook Islands,
 India,
 Kiribati,
 New Zealand,
 Niue,
 Pakistan,
 Singapore,
 Solomon Islands,
 Tuvalu,
 and Vanuatu,
 recognize such an exception where the collection is intended for use by places of education.  However, conditions such as the requirement of attribution
 and limitations on the number of extracts that may be included in the collection are imposed to ensure that such collections do not unduly prejudice the legitimate interests of rightholders.  Another typical condition is that the collections contain primarily only matter in which copyright does not subsist. 

 AUTONUM  \* Arabic 
Countries such as Brunei,
 Fiji,
 and New Zealand,
 recognize a related exception to permit the copying of abstracts from scientific or technical articles and the issue of such copies.  This exception is narrower than the chrestomathies exception as it is designed to enable scholars, scientists and others in the industry to be alerted to and stay abreast of the latest publications and is not intended to be a substitute for the publications themselves. 

 AUTONUM  \* Arabic 
Thailand
 has an exception in its Copyright Act which operates in a somewhat similar fashion in that it exempts from copyright infringement, the making by a teacher or an educational institution of a reproduction or adaptation of part of a work or abridgement or a summary of a work, for distribution or sale to students in a class or in an educational institution, provided that the act is not for profit.

b)
Educational Performances

 AUTONUM  \* Arabic 
Countries such as Australia,
 Brunei,
 China,
 Cook Islands,
 Fiji,
 India,
 Indonesia,
 Japan,
 Malaysia,
 New Zealand,
 Niue,
 Pakistan,
 Philippines,
 Samoa,
 and Singapore,
 have also created exceptions for teaching-related activities which involve performances.  To differentiate these activities from public performances, typical conditions ascribed to these performances are:  that the performers are teachers or students in the course of giving or receiving instruction,
 that the performances be free-of-charge
 and that no remuneration be paid to the performers. 
  Some countries require that the members of the audience be the school teachers or students,
 but others expressly permit parents and guardians of the students to be part of the audience.
 

 AUTONUM  \* Arabic 
Other countries such as Republic of Korea,
 Thailand
 and Vietnam
 exempt from infringement non-profit public performances and broadcasts of publicly available works. 

c)
Educational Broadcasts and Communications

 AUTONUM  \* Arabic 
Some countries also recognize that teaching-related activities involve films, broadcasts and communications.  This may involve the communication of works, the playing of sound recordings and the showing of cinematographic films for instructional purposes.  Countries which recognize this exception are Australia,
 Brunei,
 Cook Islands,
 Fiji,
 Japan,
 New Zealand,
 Niue,
 Republic of Korea,
 and Singapore.
 

 AUTONUM  \* Arabic 
Other countries such as Australia,
 Brunei,
 Fiji,
 New Zealand,
 Philippines,
 and Singapore,
 also recognize exceptions for the making of video and sound recordings of broadcasts, cable programmes or other communications for instructional purposes.  Countries like Malaysia
 recognize a narrower exception in relation to the making of recordings of educational programming.  Notably, countries such as Brunei,
 Fiji,
 New Zealand
 and Singapore
 recognize a similar exception to exempt the infringement of copyright and performance rights in the making of audio visual works or sound tracks as part of media studies. In addition, New Zealand has gone further to recognize this exception in relation to language studies and correspondence courses.

d)
School Textbooks and Public Interest

 AUTONUM  \* Arabic 
Countries such as China,
 Japan,
 Iran,
 and the Republic of Korea
 have exceptions to permit the use of works for purposes of publishing school textbooks.  These are (normally) pursuant to the provision of textbooks for non-tertiary instruction, although the exceptions vary as to the entities entitled to the benefit of the exception (such as the relevant ministry in charge of education, the schools, the teachers and instructors or the publishers).  The use of such works is normally subject to the payment of remuneration to rightholders.

 AUTONUM  \* Arabic 
The Philippines
 has an exception in its copyright legislation to permit the use of a work by the Government or educational, scientific or professional institutions where such use is in the public interest and is compatible with fair use.  A similar exception can be found in the copyright legislation of Mongolia
 to permit a state agency in Mongolia to requisition an author’s work for immediate public interest (where the agency failed to reach an agreement with the author), subject to payment of remuneration.  In Pakistan, a similar exception permits a governmental or statutory institution, in the public interest, to obtain a compulsory license to reprint, translate, adapt or publish any textbook on a non-profit basis.
 

e)
School Rentals

 AUTONUM  \* Arabic 
With the introduction of the rental rights pursuant to Article 11 of TRIPS, some countries have deemed it necessary to preserve the right of schools and their libraries to rent copies of works to their students and staff for non-profit educational purposes.  Countries that have expressly recognized this exception are Fiji,
 Japan,
 and New Zealand.

f)
Computer Programs and Computing Technology

 AUTONUM  \* Arabic 
Although computer programs are essentially functional works, they are recognized as literary works and afforded copyright protection in copyright legislation.  Given their unique characteristics, some countries in their copyright legislation such as Australia,
 India,
 Japan,
 Philippines,
 Singapore,
 and Thailand,
 have recognized exceptions to facilitate the research and study of computer programs and their associated technologies.

g)
Examinations

 AUTONUM  \* Arabic 
Countries which have recognized exceptions for the use of works or their adaptations as part of examination questions or in answer to such questions include Australia,
 Brunei,
 Cook Islands,
 Fiji,
 India,
 Japan,
 Malaysia,
 New Zealand,
 Niue,
 Pakistan,
 Republic of Korea,
 Singapore,
 Solomon Islands,
 and Thailand.
 

h)
Importation

 AUTONUM  \* Arabic 
It would appear
 that the Philippines,
 recognizes an exception in its copyright legislation to permit an educational institution to import up to 3 copies of a work not available in the Philippines for use by any educational society or institution, or for any state school, college, university or free public library in the Philippines, through the proxy of the importation of such copies by individuals.

i)
Residual Uses Exception

 AUTONUM  \* Arabic 
Some countries also have a residual exception to deal with uses by educational institutions that are not expressly excepted in copyright legislation.  Countries with this formulation include Australia.
 

Limitations and Restrictions

 AUTONUM  \* Arabic 
Article 10(2) of the Berne Convention affords Berne member states considerable flexibility in formulating “legislation … to permit the utilization, to the extent justified by the purpose, of literary or artistic works by way of illustration in publications, broadcasts or sound or visual recordings for teaching, provided such utilization is compatible with fair practice.”  In this regard, section 7(1)(c) of the Tunis Model Law appears to implement the full breadth of the education exception, both in terms of the rights and the works excepted.  Thus, section 7(1)(c) exempts the “utilization” of the work by way of illustration in publications, broadcasts or sound or visual recordings for teaching, and includes within its ambit the “communication” for teaching purposes of the work broadcast for use in schools, education, universities and “professional training”.
  However, many countries implement additional limitations and restrictions to their educational exceptions, perhaps to conform these exceptions to the benchmarks of the three-step test, or perhaps to better integrate individual educational exceptions into the holistic framework of their copyright legislation.

a)
Limits as to Extent of Use of Works and Exclusive Rights

 AUTONUM  \* Arabic 
As noted above, section 7(1)(c) of the Tunis Model Law exempts for teaching purposes the utilization of a work or its communication.  Most countries follow this formulation.  However, some countries such as Bhutan, 
 Palau,
 Papua New Guinea,
 Samoa,
 and Tonga
 who have adapted their education exception from section 7(1)(c) of the Tunis Model Law, explicitly limit the scope of this exception to reproductions only.  In contrast, countries such as Cambodia,
 Malaysia,
 Nepal,
 Philippines,
 and Sri Lanka,
 who have modelled their exceptions from, or have exceptions similar to, section 7(1)(c) of the Tunis Model Law do not have such limitations.  For instance, section 13(2)(f) of the Malaysian Copyright Act reads:

(2)
Notwithstanding subsection (1), the right of control under that subsection does not include the right to control -

(f)
the inclusion of a work in a broadcast, performance, showing or playing to the public, collection of literary or musical works, sound recording or film, if such inclusion is made by way of illustration for teaching purposes and is compatible with fair practice: [emphasis added]

 AUTONUM  \* Arabic 
On the assumption that exceptions that merely enable the reproduction of a work or the supply of copies for teaching purposes do not encompass the communication of the same work, countries reviewed in this study have dealt with the issue of exempting educational activities from any infringement of the communication rights of rightholders in one of two ways.  They can either provide for a general exception to cover all utilizations of works for educational purposes, or they can provide specific exceptions to permit the use of works in broadcasts, performances, films, sound recordings, and public shows and displays, or to expressly enable distance learning.  This study has tentatively identified the countries that have adopted the former approach as Indonesia,
 and Micronesia.
  In addition to the countries identified in the previous paragraph, countries that have adopted the latter approach are Australia,
 China,
 Japan,
 Mongolia,
 New Zealand,
 South Korea,
 Singapore,
 and Thailand.
  Of course, this analysis cannot neither be authoritative nor conclusive on the issue of whether that country’s copyright exception enables the communication of works for teaching purposes because the interpretation of each country’s copyright legislation is a matter for the courts of each country.

b)
Mode and Place of Instruction

 AUTONUM  \* Arabic 
Still others may impose limits on the particular mode or nature of instruction, such as 
face-to-face teaching.  Countries with this restriction in their education exceptions are Bhutan, 
 Palau,
 Papua New Guinea,
 Samoa,
 and Tonga
.  Likewise, some exceptions in countries such as New Zealand,
 are expressly limited in their application to the instructional use of a work at an educational establishment or on its premises.  Countries which restrict their education exception to reproduction or do not have a separate exception to enable the communication, broadcast or digital dissemination of teaching resources could potentially find that their adoption of distance and e-learning will be limited, unless alternative solutions such as licensing are found.

 AUTONUM  \* Arabic 
Some countries specify that the use of a work for a course of instruction need not be done within the physical confines of an educational institution.  For instance, section 57(1)(h) of the Pakistan Copyright Ordinance reads:

57. (1)  The following acts shall not constitute an infringement of copyright, namely:

(h)
the reproduction or adaptation of a literary, dramatic, musical or artistic work

(i)
in the course and for the sole purpose of instruction, whether at an educational institution or elsewhere, where the reproduction or adaptation is made by a teacher or a pupil otherwise than by the use of a printing process; … [emphasis added]

 AUTONUM  \* Arabic 
Nonetheless, it should be noted that section 57(1)(h) of the Pakistan Copyright Ordinance is still limited in its application to excepting reproductions and adaptations.  For reasons noted above, this could pose an impediment to the application of the exception to distance learning programmes.

 AUTONUM  \* Arabic 
The New Zealand Copyright Act provides a model for the implementation of exceptions can accommodate distance learning. 
  Another example is provided in section 21 of the copyright laws of the Cook Islands and Niue (adopting the New Zealand Copyright Act 1962), which reads:

(4) The copyright in a literary, dramatic, musical, or artistic work is not infringed by reason only that the work is reproduced, or an adaptation of the work is made,

(a) In the course of instruction, whether at a University or school or elsewhere or by correspondence, where the reproduction or adaptation is made by a teacher or student; …

(6) The copyright in a sound recording, cinematograph film, television broadcast, or sound broadcast is not infringed by reason only that, in the course of instruction at a University or school or elsewhere,…

c)
Eligibility Requirements

 AUTONUM  \* Arabic 
As noted in the discussions above regarding Article 10(2) of the Berne Convention, the conference delegates at the Stockholm Conference preferred the word “teaching” to include teaching at all levels of educational institutions, but exclude teaching available to the general public.  To this effect, most countries reviewed in this study have imposed various eligibility requirements to limit the availability of the exceptions to specific institutions, namely educational institutions.  Some have defined an “educational institution” as an institution that is regulated under their education legislation.
  Some have adopted terms to differentiate between tertiary education (universities and colleges) and non-tertiary education (primary, secondary and high schools).
  (This distinction between “schools” and tertiary institutes may be used to sanction different extents of permissible reproduction, to facilitate more extensive free multiple copying for pre-tertiary education.
)  Others have included as eligible institutions various schools of learning such as nursing schools, medical schools and hospitals and teacher education centres.
  Still others have adopted a piecemeal system for the inclusion of specified institutions that provide courses for study or training for particular professions or occupations.

 AUTONUM  \* Arabic 
In contrast, some countries such as Brunei
 elect not limit the application of the exception to educational institutions (the Brunei Copyright Order provides a statutory definition for an “educational establishment”), explicitly preferring instead the formulation “course of instruction”.  This potentially extends the exception to non-formal and vocational instructions. Likewise, some exceptions do not expressly identify the institutions or users who are eligible to rely on the exception.  For instance, Article 23 of the Copyright Law of China enables “[a]nyone who compiles or publishes textbooks for the purpose of implementing the nine-year compulsory education or State education planning” programme to rely on the exception (subject to payment of the prescribed remuneration).  Presumably those entitled to rely on the exception will include national education administrators, educational institutions, authors and publishers alike.

 AUTONUM  \* Arabic 
Many of the countries such as Bhutan,
 Cambodia,
 Japan,
 Papua New Guinea,
 Samoa,
 Tonga,
 and Vietnam
 simply delineate the term “educational institutions” or “educational establishments” by requiring that these be “non-profit” institutions or establishments or that the instructional activities “do not lead directly or indirectly to commercial gain”.

 AUTONUM  \* Arabic 
In the copyright exceptions of other countries, the exceptions refer to participants such as “teachers”, “scientific researchers” and “students” instead of institutions.  Examples of this approach can be found in China,
 India,
 Indonesia,
 Solomon Islands,
 Thailand,
 

d)
Insubstantial Reproductions and Communications

 AUTONUM  \* Arabic 
It is also noteworthy that Article 10(2) of the Berne Convention permits the utilization of the work for purposes of teaching illustration “to the extent justified by the purpose”, a formulation that is also adopted in section 7(1)(c) of the Tunis Model Law.  However, countries such as Bhutan,
 Nepal,
 Palau,
 Papua New Guinea,
 Samoa,
 Tonga,
 have expressly limited the use of the exception to “a short part” of a published work.  Conversely, countries such as Cambodia,
 Malaysia,
 Philippines,
 and Sri Lanka,
 contain no such limitations. For instance, section 184.1(e) of the Philippines Intellectual Property Code reads:

184.1. Notwithstanding the provisions of Chapter V, the following acts shall not constitute infringement of copyright:

(e) The inclusion of a work in a publication, broadcast, or other communication to the public, sound recording or film, if such inclusion is made by way of illustration for teaching purposes and is compatible with fair use:  Provided, That the source and of the name of the author, if appearing in the work, are mentioned; [emphasis added]

 AUTONUM  \* Arabic 
Likewise, section 13(a)(iii) of the Sri Lanka Copyright Act reads:

13. Notwithstanding the provisions of section 10, the following uses of a protected work, either in the original languages or in translation, shall be permissible without the author’s consent—

(a) in the case of any work that has been lawfully published—

(iii) the utilization of the work by way of illustration in publications, broadcasts or sound or visual recordings for teaching to the extent justified by the purpose, or the communication for teaching purposes of the work broadcast or televised for use in schools, education, universities and professional training: [emphasis added]

 AUTONUM  \* Arabic 
To the extent that the aforesaid provisions are the general education exceptions in the countries’ copyright legislation, an exception applicable only to a “short part” of a work for illustration purposes seems to be much narrower than the prescription in Article 10(2) of the Berne Convention that the utilization be “to the extent justified by the purpose”, which would have permitted the use of the whole of a work in appropriate circumstances.
  For instance, it would be hard to envisage how a “short part” of a work of poetry and musical compositions could be used in a meaningful way for illustrative teaching purposes.

e)
Multiple Copies, Reprographic and “Non-reprographic” Reproductions

 AUTONUM  \* Arabic 
There is some academic dispute as to whether coursepacks fall within the scope of Article 10(2) of the Berne Convention.  As noted above, Professors Ricketson and Ginsburg take the view that an “academic coursepack” would not be exempted by Article 10(2).
  A less negative view of the compatibility of coursepacks with Article 10(2) is taken by Professor Goldstein, especially in conjunction with the book and periodical guidelines that publisher and user groups have reached in the United States regarding the making of multiple copies of literary, musical and audiovisual works for classroom uses that would be acceptable to both sides.

 AUTONUM  \* Arabic 
Perhaps it is for this reason that the view has developed that there should be express provision for the making of multiple copies of works (such as coursepacks and handouts) for educational purposes in copyright legislation, separate from the provisions that deal with the “illustrative use” of works in classrooms (such as lectures and instructional materials).  Thus, some countries have enacted provisions to explicitly permit the (unremunerated) making of copies of works for purposes of instruction.  Examples are Australia,
 Brunei,
 Cook Islands
 China,
 Fiji,
 Indonesia,
 Japan,
 Micronesia,
 Nepal,
 Niue,
 Republic of Korea,
 Philippines,
 Singapore,
  (The cases of Papua New Guinea and Samoa are discussed below).  However, quantitative and qualitative limits are placed on the extent of the work that can be copied, or the number of copies that can be reproduced.  Other conditions may also attach to the application of the exception.  The following table summarizes some of these limits:

	Limit as to extent of work that can be copied
	Limit as to number of copies
	Other conditions

	“1% for each quarter of the year”

	“in small quantities”

	“no payment other than for cost of production”


	“not more than 2 pages or not more than 1% of the total pages in the edition”

	“no more than 1 copy to any student or staff”

	“does not prejudice the normal interest of the author”


	“not more than 5 pages of a work or not more than 5% of a work”

	
	“limited reproduction”


	“not more than one chapter of the literary, dramatic, musical or artistic work, or 10% of the work, whichever is less”

	
	“not where such reproduction is likely to unreasonably prejudice the interest of the copyright holder in the light of the type and the usage of the work as well as the number of copies and the manner of reproduction”


	“no more than one article in a periodical”

	
	fair use factors


	“no more than a reasonable portion of the work”

	
	prohibition against any further publication or distribution of such reproductions


	“to the extent deemed necessary” for use in the course of the lesson or for purpose of class teaching

	
	attribution of source


	“some portion of the work”

	
	collective license is not available and no knowledge or awareness of license


	“to the extent deemed inevitable in the light of the nature of a work and the purpose and manner of its exploitation”

	
	


Table 13:  Conditions for Exceptions permitting the making of Multiple Copies of Works

 AUTONUM  \* Arabic 
The exceptions in section 107 of the Micronesian Copyright Act and section 185 of the Philippines Intellectual Property Code should be singled out for mention because the conditions for permitting the making of multiple copies of works proceeds on the “fair use” factors.  These will be discussed below, under the section on “Private or Personal Uses or Fair Dealing”.

 AUTONUM  \* Arabic 
Other countries have given express recognition to the use of multiple copies of a work for educational purposes by way of a reprographic process, by which copies of a work can be made for distribution to the teachers and students.  The formulation of the statutory bar may vary from an express reference to “reprographic reproduction” to “reprographic process” and from “printing process” to an implied reference to “an appliance designed or adapted for the production of multiple copies”.
  The latter formulation is arguably wider than “reprographic process”, for it arguably encapsulates devices such as computers and other electronic devices which produce multiple copies of works without reprography.  The inherent tension in defining this expression with precision, and yet take into account technical developments for making multiple reproductions, is well illustrated by Article 15(e) of the Indonesian Copyright Act, in its formulation of a “limited reproduction”, which reads:

Provided that the sources are fully cited, the following shall not be deemed as Copyright infringement:

(e).  limited reproduction of a work other than computer program limitedly [sic] by using any means whatsoever or by employing a similar process by a public library, scientific or educational institution and documentation;

 AUTONUM  \* Arabic 
Countries such as Brunei,
 Pakistan,
 Solomon Islands,
 have formulated a broad education exception in their copyright legislation that generally bars reprographic reproductions, but permit them in certain specific situations that restrict their usage.  Typical situations are the use of reprographic reproductions for insubstantial parts of a work.
  The availability of a collective license may also operate as a bar to these permitted reprographic uses.

 AUTONUM  \* Arabic 
Conversely, in some countries such as Bhutan,
 Cambodia,
 New Zealand,
 Palau,
 Tonga,
 reprographic reproductions are expressly allowed.  However, the reproduction is subject to conditions which can be summed up in the following table:

	Limit as to type or extent of work that can be copied
	Limit as to number of copies or frequency of copying
	Other conditions

	only short works such as separated articles, newspaper articles or short extracts

	reproductions be infrequent or isolated

	“face-to-face” classroom use


	(Work/edition of 3 pages or fewer):  50% of work/edition

(Work/edition of more than 3 pages):  not more than 3% or 3 pages of work/edition

	copied part of work/edition may not and no other part of same work/edition may, within 14 days of copying, be copied again

	reprographic reproduction must only be “to the extent justified by the purpose”


	
	
	collective license is not available


	
	
	no charge for supply of copy


	
	
	attribution of the source



Table 14:  Conditions for Exceptions permitting the making of Multiple Copies of Works by way of Reprographic Process

 AUTONUM  \* Arabic 
In contrast, countries such as Papua New Guinea,
 and Samoa,
 would subject the reproduction of short works for educational purposes to similar restrictions,
 without prescribing that the reproductions be reprographic reproductions.

 AUTONUM  \* Arabic 
Some countries such as Australia,
 New Zealand
 and Singapore
 have exceptions that prescribe different conditions for educational reproductions, depending on whether they are made by way of reprographic or non-reprographic processes.  It is also notable that countries such as Australia,
 Fiji,
 and Singapore,
 have “non-reprographic” exceptions in their copyright legislation that serve as open-ended exceptions to permit the use of works for educational purposes in circumstances which will not otherwise fall within one of the enumerated exceptions in copyright legislation.  However, some uncertainty remains as regards the exact scope of such exceptions.

 AUTONUM  \* Arabic 
Most of the other countries surveyed in this study however do not expressly refer to the technologies used for making multiple copies of works. 

Copyright Licensing Schemes
Rationale for Licensing Schemes

 AUTONUM  \* Arabic 
Why do countries such as Bhutan,
 Brunei,
 Fiji,
 Palau
 and Tonga
 put in place a statutory exception for the reprographic use of a work for educational purposes, but only to legislate to have it displaced when a collective license is available?  These countries may have been influenced by the view that the making of unremunerated multiple copies of works for educational purposes is not “compatible with fair practice” and that it is only by subjecting these uses to voluntary or compulsory licensing schemes where remuneration is paid to the authors that the use is fair.
  Subjecting these exceptions to remuneration arrangements will also meet possible objections that the exception will otherwise breach the confining strictures of the 
three-step test, namely, conflict with a normal exploitation of the work and unreasonably prejudice the legitimate interest of the author, particularly where the country is both a member of the Berne union as well as a WTO member state.
  But as the discussions above have noted, there is by no means consensus for this view, because the contrary view finds just as much support, namely, that an exception that is permitted under Article 10(2) already conforms to the three-step test, which simply disallows member states from expanding their current exceptions beyond its strictures.

 AUTONUM  \* Arabic 
Be that as it may, the parallel availability of a licensing scheme to enable educational institutions to make copies for educational purposes represents an important milestone in the development of a country’s copyright industry.  As standards of literacy improve with better education and as local authors, writers and teachers respond to such market demands and invest in the development of local literature, pressures will be placed on governments to protect the nascent local copyright industry.  An equitable licensing arrangement represents a formula to enable a balance to be reached to allow educational institutions continued lawful access to such literature, and at the same time provide local authors, writers and teachers with the necessary economic incentives to continue to support the local copyright industry.

 AUTONUM  \* Arabic 
Given the breadth of use of copyright works by educational institutions, it would be impractical, if not impossible, for each institution to ask for permission directly from authors and publishers for all the works used.  Many of these works are foreign works with multiple authors and overseas publishers.
  In response to the need to license such works in an efficient way, authors and publishers have established collective management organizations (“CMOs”) to act as intermediaries and facilitate the process of securing the necessary copyright clearance.  The following table summarizes the situation in some of the Asia-Pacific countries reviewed in this study as regards the availability of a CMO that is set up to manage the collective reprographic rights of authors and publishers in these countries (known in turn as a reprographic rights organization (“RRO”)).

	Country
	RRO established?
	Name of RRO

	Australia
	Y
	Copyright Agency Limited (CAL)

	Bangladesh
	N
	

	Brunei
	N
	

	Cambodia
	N
	

	China
	Y
	Chinese Written Works Copyright Society (China) (CWWCS)

Hong Kong Reproduction Rights Licensing Society (HK) (HKRRLS)

	Fiji
	N
	

	India
	Y
	Indian Reprographic Rights Organization (IRRO)

	Indonesia
	Y
	Yayasan Reproduksi Cipta Indonesia (YRCI, formerly YCBI)

	Japan
	Y
	Japan Academic Association for Copyright Clearance (JAACC)

Japan Reprographic Rights Centre (JRRC)

	Mongolia
	N
	

	Myanmar
	N
	

	New Zealand
	Y
	Copyright Licensing Limited (CLL)

	Philippines
	Y
	Filipinas Copyright Licensing Society, Inc. (FILCOLS)

	Republic of Korea
	Y
	Korean Reprographic and Transmission Rights Association (KRTRA)

	Samoa
	N
	

	Singapore
	Y
	Copyright Licensing and Administration Society of Singapore (CLASS)

	Thailand
	N
	


Table 15:  List of RROs in the Asia-Pacific

Types of Licensing Schemes

 AUTONUM  \* Arabic 
Three types of copyright licensing schemes are possible:  voluntary collective licensing, voluntary licensing with legislative support and a compulsory or statutory licensing.

a)
Voluntary Collective Licensing

 AUTONUM  \* Arabic 
Under a voluntary collective licensing scheme, the RRO issues licenses to reproduce copyright material on behalf of the rightholders who have granted mandates to the organization to act on their behalf.
  These mandates may be obtained from national authors as well as by way of bilateral agreements with the RROs operating in other countries, based on the principle of reciprocal representation.
  This ensures that a national RRO will be in a position to issue licenses to reproduce not just domestic copyright material but also foreign copyright material.  At the same time, just as the bilateral agreements oblige a national RRO to apportion the collected license fees with the foreign RROs in proportion to the domestic usage of foreign copyright material, the bilateral agreements also enable a national RRO to receive license fees for the overseas use of the domestic copyright material from the respective foreign RRO. 

 AUTONUM  \* Arabic 
Although the scheme is one of voluntary licensing, a statutory regime may be put in place to support it and secure its fair operation to the authors, to the licensees and to the collecting society.  Known as a voluntary licensing scheme with legislative support,
 many countries have such a scheme in their copyright legislation or have provisions for a specialized body (e.g. a Copyright Tribunal) to deal with issues arising from voluntary licensing and collecting societies. These include Australia,
 Brunei,
 Cambodia,
 China,
 Cook Islands,
 Fiji,
 India,
 Japan, Kiribati,
 Malaysia,
 Nepal,
 New Zealand,
 Niue,
 Pakistan,
 Republic of Korea,
 Singapore,
 Thailand,
 Vietnam
.  For instance, in Japan, the Special Law on Management Business of Copyright and Neighbouring Rights, which came into effect in 2001, provided for the regulation of collective societies for the management of musical, literary and dramatic works, to secure the fair operation of collective societies by subjecting them to reporting and public notice duties.

 AUTONUM  \* Arabic 
Brunei
 and Fiji
 are examples of countries that have a voluntary licensing scheme that is embedded within a legislative framework that expressly applies the scheme to reprographic reproductions by educational institutions.  For instance, sections 134 and 135 of the Brunei Copyright Order read:

LICENSES FOR REPROGRAPHIC COPYING
134. Where a reference or application is made to the Copyright Tribunal under this Chapter relating to the licensing of reprographic copying of published literary, dramatic, musical or artistic works, or the typographical arrangement of published editions, it shall have regard to —

(a) the extent to which published editions of the works in question are otherwise available;

(b) the proportion of the work to be copied; and

(c) the nature of the use to which the copies are likely to be put.

LICENSES FOR EDUCATIONAL ESTABLISHMENTS WHERE WORKS INCLUDED IN BROADCASTS OR CABLE PROGRAMMES
135. (1) This section applies to references or applications under this Chapter relating to licenses for the recording by or on behalf of educational establishments of broadcasts or cable programmes which include copyright works, or the making of copies of such recordings, for educational purposes.

(2) The Copyright Tribunal shall, in considering what charges (if any) s
hould be paid for a license, have regard to the extent to which the owners of copyright in the works included in the broadcast or cable programme have already received, or are entitled to receive, payment in respect of their inclusion.

 AUTONUM  \* Arabic 
Another example of a country with a well-developed voluntary licensing system for the making of multiple reprographic copies is New Zealand.  As noted above, section 44(3) of the New Zealand Copyright Act permits multiple reprographic copies of works to be made for instructional purposes in educational establishments, but the extent of the copying is limited to 3 pages or 3% of the work or edition, or 50% of the work if it has fewer than 3 pages.  On the other hand, the license offered by the Copyright Licensing Limited (“CLL”), the RRO for New Zealand, grants to educational institutions as licensees, inter alia, the following rights:

· Copying the whole or any part of an article, or more than one article from the same issue of a periodical where each of those articles is on the same subject matter

· Copying up to 10% of a work (other than an article) or 1 chapter of the work, whichever is greater

· Copying up to 15 pages of the whole or part of a single work contained in a collection notwithstanding that such works may be separately published

· Reprographic copying of up to and including the whole of an out of print work subject to prior confirmation with CLL

 AUTONUM  \* Arabic 
In addition, the license provides that copying of the materials may be done by reprographic or electronic means, with the licensees being required to use their best endeavours to ensure that the copies are, among others, not placed on networks as to be publicly accessible or accessible other than to students and authorized persons,
 distribute electronic copies on a secure system
 and take appropriate action to investigate alleged breaches of the license and ensure its compliance.
  This is subject to payment of NZ$20 (for degree and post-graduate courses) and NZ$10 (for non-degree courses) for each “equivalent full time student” (“EFTS”) enrolled with the licensee each academic year.

 AUTONUM  \* Arabic 
Another important feature of the license offered by CLL is in the relatively unqualified indemnity.
  It protects educational institutions as licensees from and against all claims, actions, proceedings and liabilities, including legal costs, arising out of copying by authorized persons (the academic and general staff and their agents of the educational institution) of all copyright works in hard copy format
 (except for some excluded works such as works downloaded from the Internet, printed music, loose maps and charts, unpublished religious orders of service, New Zealand newspapers, inhouse business and organizational journals and publications, illustrations that are not part of a published work, privately owned and unpublished works, theses, dissertations and student papers and any work on which the copyright owner has prominently stipulated that it may not be copied under any copyright license
).  This indemnity can be extremely valuable to a large and diverse institution such as a tertiary educational institution in which it may be important to manage the risks arising from possible actions for copyright infringement and it may likewise be difficult to monitor the activities of its academic and general staff.

b)
Voluntary Licensing with Legislative Support

 AUTONUM  \* Arabic 
A second class of voluntary licenses is those where licensing is supported by legislation to extend the effects of a copyright license offered by a CMO to also cover non-represented rightholders.  This ensures that the licenses offered to licensees provide full coverage of all the rightholders in that given category of works.  Known as an “extended collective license”, laws will extend the agreements between users and a CMO representing a substantial number of rightholders in a category of works will be extended by law to all rightholders in that category.

 AUTONUM  \* Arabic 
Examples of legislative provisions adopting a similar formulation can be found in the Brunei Copyright Order
 and the Fiji Copyright Act. Section 159 of the Fiji Copyright Act provides:

POWER TO EXTEND COVERAGE OF SCHEME OR LICENSE
159.-(1) This section applies to-

... [an applicable licensing scheme or license] 

so far as the scheme provides for the grant of licenses, or the license is a license authorising the making by or on behalf of an educational establishment for the purposes of instruction of reprographic copies of a published literary, dramatic, musical or artistic work, or of the typographical arrangement of a published edition.

(2) If it appears to the Minister with respect to a scheme or license to which this section applies that-

(a) works of a description similar to those covered by the scheme or license are unreasonably excluded from it; and

(b) making them subject to the scheme or license would not conflict with the normal exploitation of the works or unreasonably prejudice the legitimate interests of the copyright owners, the Minister may by order provide that the scheme or license extends to those works.

 AUTONUM  \* Arabic 
A minister seeking to make such an order must provide the copyright owners, licensing body, representatives of educational establishments and any other relevant persons and organizations with the opportunity to make representations before the order can be finalized.

 AUTONUM  \* Arabic 
A variant of this approach is a compulsory collective management arrangement, where rightholders are legally obliged to make claims only through a CMO.
  This safeguards the position of users as individual rightholders cannot make claims against them.  Such an approach appears to be adopted in the Republic of Korea in conjunction with a statutory license (discussed below) for multiple copying by tertiary institutes of education and for the exploitation of textbooks.

c)
Compulsory or Statutory Licensing with Remuneration

 AUTONUM  \* Arabic 
Under a compulsory or statutory licensing scheme, the copyright legislation provides a license to an eligible user to copy or use a work for the prescribed purposes and subject to the prescribed conditions.  Although no consent from the rightholders is required, the rightholders are given a statutory right of remuneration, which may be collected by a collecting society such as a reprographic rights organization.
  Where the amount of the remuneration is determined by statute, it is commonly referred to as a “statutory license”.
  If rightholders can negotiate the royalty rate with the users, the license is commonly referred to as a “compulsory license”.
 

 AUTONUM  \* Arabic 
Countries with a regime for establishing a statutory license with a remuneration scheme for payment for educational reprographic copying are Australia,
 Republic of Korea,
 and Singapore,
 China,
 Japan,
 and the Republic of Korea,
 have legislative provisions that require the reproduction of copyright material in school textbooks to be subject to remuneration of the author (“remuneration as provided” under the Copyright Law of China,
 “amount of which will be fixed each year by the Commissioner of the Agency for Cultural Affairs”,
 “according to the criteria for compensation as determined and published by the Minister of Culture and Tourism” under the Korean Copyright Act
).
 AUTONUM  \* Arabic 
The Australian experience is particularly illuminating because it is one of the earliest countries in the Asia-Pacific to implement a statutory license scheme for educational copying. Pursuant to the regime in the Australian Copyright Act which provides a remunerated statutory regime for educational institutions to be administered by declared CMOs, two societies have been declared for this purpose:  Screenrights for sound recordings and films, and the Copyright Agency Limited (CAL) for all other works.

 AUTONUM  \* Arabic 
As described above,
 the Australian statutory scheme authorizes the reproduction and communication of generally “reasonable portions” of works in hard copy or digital form (including works that are originally in digital form) by educational institutions.  The scheme also requires that the equitable remuneration for use of works under the scheme be first determined by agreement between the institutions and the collecting society and, failing agreement, by the Australian Copyright Tribunal.
 

 AUTONUM  \* Arabic 
Although some guidance has been afforded as to how equitable remuneration is to be determined in the Australian Copyright Tribunal (Procedure) Regulations 1969,
 this has been regarded by the Australian Copyright Tribunal itself as a matter of “judicial estimation”
 to determine remuneration that is equitable, fair and reasonable.
  Thus in Copyright Agency Ltd. v. Dept. of Education of N.S.W., Sheppard J. P. remarked:

It follows that the equitable remuneration which needs to be determined is the remuneration which will equitably, that is fairly, compensate the owner for the loss of the exclusive right which he has to reproduce a given work or a substantial part thereof…  It is important to emphasize that no question of the right of any other person, for example, a publisher, unless he happens to be the owner of the copyright, is involved.  It is purely a question of arriving at equitable remuneration for the author.

 AUTONUM  \* Arabic 
In this decision, to work out what is an equitable remuneration, the Australian Copyright Tribunal took into account the industry royalty rates for publications, the free copying permissions granted to many institutes of learning, the transient nature of such photocopied reproductions for educational purposes, and the circumstances in which copying for educational and instructional purposes may be discouraged if the figure awarded is excessive.
  Based on all these considerations, the Australian Copyright Tribunal, under the then section 53B of the Australian Copyright Act, assessed the equitable remuneration at 2 Australian cents per page for each page copied.  A subsequent Tribunal decision adjusted this basic rate to 4 cents per page for universities and institutes of higher learning, with higher rates prescribed for coursepacks, artistic works, print music and slides, subject to revisions based on inflation.
  A similar basic rate of 4 cents per page for schools, subject to inflationary revisions (which works out to an amount marginally higher than that for universities) was also prescribed by another Tribunal in 2002,
 which reiterated that setting a rate that is too high would diminish the use of the statutory license and inhibit the proper education of Australian students.
  There is currently an application before the Copyright Tribunal regarding the rates to be set for the reproduction and communication of electronic works for educational purposes.

 AUTONUM  \* Arabic 
Pursuant to these determinations by the Australian Copyright Tribunal, the educational institutions in Australia entered into separate licensing agreements with CAL.  For university use, CAL has recently reached a A$70 million commercial agreement with Universities Australia, the industry body representing the university sector in Australia, to enable academic staff across 37 universities to photocopy, download and distribute copyright materials between 2008 and 2010.
  Negotiations are currently underway between CAL and the representative body for most Australian primary and secondary schools for a similar agreement for the period commencing January 2010.

 AUTONUM  \* Arabic 
The Mongolian Copyright Act arguably contains a compulsory license provision, though it is described as the requisitioning of the author’s work for public interest purposes.
  It however, does provide that the state or its competent organizations and the author are to first negotiate an agreement for compensation, failing which the work is requisitioned, and disputes as to the compensation and remuneration will be resolved by the Mongolian courts.

d)
Licensing Schemes for Developing Countries under the Berne Convention Appendix

 AUTONUM  \* Arabic 
Various developing countries reviewed in this study have availed themselves of the facilities provided in the Appendix to the Berne Convention.  Thus Bangladesh, India,
 Mongolia, Philippines,
 Sri Lanka have availed themselves of Articles II and III of the Appendix and Thailand
 has availed herself of Article II of the Appendix.  These countries have implemented statutory licensing schemes for the translation and publication of foreign literary and dramatic works, and for the publication of “affordably” priced local editions of literary and scientific works for teaching, scholarship and research purposes. 

 AUTONUM  \* Arabic 
This study has not been able to discover any provisions in the copyright laws of Mongolia
 or the Philippines or the legal instruments issued by these countries for implementing the facilities in the Appendix.  But as regards the laws of those countries that have implementation provisions, India and Thailand stand out for their detailed laws and rules.  As Articles II and III of the Appendix set out detailed provisions and conditions which have to be satisfied before the countries and the licensees can avail themselves of these licenses, there is little substantive variation in the implementing provisions of the copyright laws of the aforesaid countries reviewed.  On the other hand, the implementation provisions in Sri Lanka appear to be broader than what is provided in the Appendix, in that it derogates from the author’s translation rights without affording the author any compensation in exchange.
  It also does not implement the procedural mechanism set out in Article II which has to precede the grant of a translation license.  It remains to be seen if this provision identified in this study is the correct provision for Sri Lanka’s implementation of Article II of the Appendix.

 AUTONUM  \* Arabic 
Other countries that have implemented compulsory translation and reproduction licenses outside the auspices of the Appendix to the Berne Convention are China,
 Indonesia,
 Malaysia,
 and Pakistan.
 

 AUTONUM  \* Arabic 
For a detailed examination of all these provisions, please refer to the respective provisions in Part II of this study.

Quotation Exceptions
Approaches to Formulation of Quotation Exceptions

 AUTONUM  \* Arabic 
All the countries reviewed in this paper have exceptions that pertain to quotations.  As noted above, quotations for scientific, critical, informatory and educational purposes fall within the scope of Article 10(1) of the Berne Convention.  Hence educational exceptions that involve the making of quotations of works for instructional purposes may be formulated on the basis of Article 10(1).  There are two distinct ways in which this exception is formulated.

 AUTONUM  \* Arabic 
Half of the countries surveyed have exceptions that mirror Article 10(1).  This is the approach adopted in section 7(1)(b) of the Tunis Model Law on Copyright, which reads:

SECTION 7 - FAIR USE
[T]he following uses of a protected work, either in the original language or in translation, are permissible without the author’s consent:

(1) in the case of any work that has been lawfully published:

(b) the inclusion, subject to the mention of the source and the name of the author, of quotations from such work in another work, provided that such quotations are compatible with fair practice and their extent does not exceed that justified by the purpose, including quotations from newspaper articles and periodicals in the form of press summaries;

 AUTONUM  \* Arabic 
Countries with exceptions modeled on this approach are Bhutan,
 Cambodia,
 China,
 Japan,
 Iran,
 Malaysia,
 Mongolia,
 Palau,
 Papua New Guinea,
 Philippines,
 Republic of Korea,
 Sri Lanka,
 Samoa,
 Thailand,
 Tonga,
 and Vietnam.
  Notably, the quotation exceptions for Iran and Korea expressly refer to the making of quotations for educational purposes.  For instance, Article 7 of the Iranian Copyright Law reads:

Article 7. It is permissible to quote from published works and to refer to them for, literary, scientific, technical or educational purposes, and in criticism or praise, provided that the sources of quotations are mentioned and the customary limitations are observed.

NB. Mentioning the sources of quotations, in cases where the work is reproduced for use in educational institutions by teachers employed thereat, is not necessary, provided there is no monetary gain involved.

 AUTONUM  \* Arabic 
Likewise, Article 28 of the Korean Copyright Act reads:

ARTICLE 28 (QUOTATIONS FROM WORKS MADE PUBLIC) 
It shall be permissible to make quotations from a work already being made public; provided that they are within a reasonable limit for news reporting, criticism, education and research, etc. and compatible with fair practice.  [emphasis added]

 AUTONUM  \* Arabic 
The other countries, predominantly (but not exclusively) those following the Anglo-Saxon tradition, formulate a “quotation” exception not as an “activity-related” exception to permit the quotation of works, but as a “purpose-related” exception to permit quotations for specified purposes.  Almost all of the countries in this category refer to the “fair dealing” or “fair use” of the work for the purposes of “criticism or review”, with a broad interpretation given to this expression (as explained by caselaw in some of the countries reviewed above).  Countries which have adopted the latter formulation are Australia,
 Brunei,
 Cook Islands,
 Fiji,
 India,
 Kiribati,
 Indonesia,
 Micronesia,
 New Zealand,
 Nepal,
 Pakistan,
 Singapore,
 and Solomon Islands.
  In this regard, it is noteworthy that Iran
 (set out above) is both formulated as a “quotation” exception as well as an “activity-related” exception. 

Limitations and conditions
a)
“Compatible with Fair Practice”, “Fair Use” ,”Reasonableness”

 AUTONUM  \* Arabic 
Most of the countries modeled on the “activity-related” approach (“quotation” exception) follow the requirements of Article 10(1) closely:  they require that the quotation be “compatible with fair practice”, “fair use” 
 or observe “customary limitations”
 and that the extent of the quotation be “reasonable”
 or “does not exceed the extent justified by the purpose”.  Variations on this formulation have been observed.  For instance, the Cambodian Copyright Act provides that quotations be “justified by the critical, polemical, pedagogical, scientific or informative nature of that work.”
  The Copyright Law of China provides that there be “appropriate quotations from a published work in one's own work for the purposes of introduction to, or comments on, a work, or demonstration of a point.”
 

 AUTONUM  \* Arabic 
On the other hand, the countries modeled on the “purpose-related” approach require that the quotation be for a specific form – “criticism or review” – and that the extent and use of the quotation be a “fair dealing” or “fair use” for this purpose.  The Indonesian Copyright Act, for instance, uses the formulation “provided that it does not prejudice the normal interest of the author”.
  A notable exception is Mongolia, where Article 16 of the Mongolian Copyright Act simply provides that:

In the following cases it shall be permissible to make for the public benefit, without the author’s consent and without payment of any remuneration, a reproduction of part of a work which has already been made available to the public, provided that mention shall be made of the source and of the name of the author:

(5) reproduction for use in research and for literary criticism;

b)
Attribution

 AUTONUM  \* Arabic 
There is generally also a requirement for attribution of the quotation.  The exception is Micronesia,
 but that could be explained on the basis that the “criticism” exception is part of the omnibus “fair use” exception in its copyright legislation, where other uses which may fair do not attract an attribution requirement.  Furthermore, it could be contended that the fair use factors spelt out in section 107 are not exhaustive, and that attributing a quotation of a work for purposes of criticism will generally contribute positively towards making the use “fair”.

c)
Extent of Quotation

 AUTONUM  \* Arabic 
Some countries such as Bhutan,
 Cambodia,
 Palau,
 Papua New Guinea,
 Samoa,
 Tonga,
 circumscribe their “quotation” exception by requiring that only a “short part” of the work be quoted.  Thailand
 uses the formulation “in part” which achieves the same result, which is to prevent a whole work from being quoted.  To a lesser extent, Pakistan
 prescribes various presumptions as regards what constitutes a fair dealing with a work for the purposes of criticism or review.  As noted in the description above regarding Article 10(1) of the Berne Convention, the current version of Article 10(1) expressly removes the quantitative restriction to “short quotations” in the Brussels Act, and only prescribes the requirement that the extent of the quotation be “compatible with fair practice”.

 AUTONUM  \* Arabic 
Some countries such as Bhutan,
 Palau,
 Papua New Guinea,
 Samoa,
 Tonga,
 also circumscribe their “quotation” exceptions to “reproductions”.  Other countries such as Fiji
 and Nepal
 limit their “criticism or review” exceptions to copying or reproduction.  These would appear to delimit the scope of the Article 10(1) exception, especially as regards the expression “lawfully made available to the public” which suggests that quotations can be used not just in books, articles, visual works and other printed matter, but also presented and communicated in lectures, performances and broadcasts.
  In contrast, Article 14(2) of the Mongolian Copyright Act expressly reserves for the person making a reproduction of a work for literary criticism purposes to make a public communication of a work without the author’s consent and without payment of any remuneration.  Likewise, provision is made in the Regulation on the Protection of the Right to Network Dissemination of Information 2006 of China for the dissemination of quotations of works, without the author’s consent and without payment of any remuneration.  Article 6 provides:

Article 6 Where anyone provides any work through the information network under any of the following circumstances, he may be exempted from obtaining the owner’s permission as well as paying the relevant remunerations thereto:

(1) Where an appropriate portion of any published works is quoted in the works one provides to the general public for the purpose of introducing or commenting on any work or elaborate [sic] any issue;

Private or personal uses or “fair dealing”
Approaches to the formulation of “Personal Use” or “Fair Dealing” exceptions

 AUTONUM  \* Arabic 
Almost all the countries reviewed in this study recognize copyright exceptions that permit the use of a work for nominal purposes in which the impact on the market for the work is minimal.  There are a variety of approaches towards formulating such exceptions, but all of them have to be “confined to certain special cases” which “do not conflict with the normal exploitation of the work” and do not “unreasonably prejudice the legitimate interests of the author”, as spelt out in Article 9(2) of the Berne Convention and subsequently adopted in Article 13 of TRIPS and in the WIPO Internet Treaties.  A typical exception will pertain to the personal and private use of a work for accomplishing an individual’s personal research or studies, as opposed to its collective use for a profit-making purpose.
  This is the “personal or private use” formulation adopted in section 7(i)(a) of the Tunis Model Law on Copyright, which reads:

Section 7 – Fair use

[T]he following uses of a protected work, either in the original language or in translation, are permissible without the author’s consent:

(i) in the case of any work that has been lawfully published:

(a) the reproduction, translation, adaptation, arrangement or other transformation of such work exclusively for the user’s own personal and private use;

 AUTONUM  \* Arabic 
Countries that have adopted this approach are Bhutan,
 Cambodia,
 China,
 Iran,
 Japan,
 Mongolia,
 Nepal,
 Pakistan,
 Palau,
 Papua New Guinea,
 Republic of Korea,
 Samoa,
 Sri Lanka,
Thailand,
 and Tonga.
 

 AUTONUM  \* Arabic 
Another formulation is that adopted primarily (but not exclusively) by countries of the Anglo-Saxon heritage, which uses the formulation of “fair dealing” or “fair use” to describe an “equitable rule of reason”
 that sanctions the use of a copyright work in a reasonable manner without the consent of the copyright owner”.  
 Exceptions pertaining to the use of a work for criticism or review, news reporting, teaching, scholarship and research are typically brought within its rubric.  In an earlier section of this paper, the quotation exceptions for criticism or review were discussed as part of the “fair dealing” or “fair use exception”. 

 AUTONUM  \* Arabic 
In turn, two distinctly separate formulations of the “fair dealing” or “fair use” exceptions have been adopted by the countries reviewed in this study.  The majority of the countries - Australia,
 Brunei,
 Cook Islands,
 Fiji,
 India,
 Kiribati,
 Malaysia,
 New Zealand,
 Niue,
 Philippines,
 Solomon Islands,
 and Tuvalu
 - have chosen to recognize aspects of “fair dealing” such as that for “research or study” and “criticism or review” (as reviewed above) as separate exceptions in their copyright legislation.  However, three of the countries reviewed in this study, namely Micronesia,
 Singapore,
 and Philippines,
 have opted for the U.S. style, “fair use” exception and formulated an “open-ended”, omnibus exception of “fair use” (or “fair dealing”) in their copyright legislation, qualified only by the “fair use” factors.

 AUTONUM  \* Arabic 
(For purposes of this study, this section will not discuss the various “private importation” exceptions in the copyright legislation of the reviewed countries.  Please refer to the relevant exceptions for the respective countries in Part II of this study.  Likewise, many countries recognise exceptions to permit libraries and archives to make copies of works for the research or study purposes of its users.
  Likewise, there may be exceptions to permit researchers to access unpublished works in libraries and archives and publish them.
  These will not be addressed in this Study as they have been the subject matter of another WIPO study.
 )

Limitations and conditions
a)
Eligibility for Individuals and Natural Persons

 AUTONUM  \* Arabic 
Some uncertainty exists as to whether the “private use” and “fair dealing” exceptions apply to corporations.  The concerns stem from the fact that corporations (as legal entities) may embark on a large-scale use of works for commercial purposes and towards commercial gain.  While it could be argued that this is implied with reference to countries adopting the “private” or “personal use” exception, some countries have sought to resolve this ambiguity.  Countries such as Bhutan,
 Cambodia,
 Palau,
 Philippines,
 and Samoa,
 specifically provide that only a “physical person” or a “natural person” is entitled to rely on the exception.  Other countries such as Japan,
 and Republic of Korea,
 provide that the exception may be enjoyed for “personal use or family use” or use within a “limited circle”. 

 AUTONUM  \* Arabic 
This approach is not limited to the countries adopting the “private” or “personal use” exception.  Though less common in countries adopting the “fair dealing” or “fair use” exception, examples can be found in Brunei (“researcher or student”),
 and Fiji.
  Thus, section 42 of the Fiji Copyright Act reads:

Copying a work for the purposes of research or private study by an individual does not infringement copyright in a literary, dramatic, musical or artistic work, … [emphasis added]

 AUTONUM  \* Arabic 
In contrast, section 44 of the Fiji Copyright Act reads:

Copying by an educational establishment for the purposes of research or private study by an individual does not infringe copyright in a literary, dramatic, musical or artistic work… [emphasis added]

 AUTONUM  \* Arabic 
However, in some circumstances, it could be the educational institution that makes copies of a work to support the research or private study by an individual.  That such activities could fall within the rubric of “fair use” may be illustrated by the exceptions in Micronesia,
 and Philippines,
 which expressly refer to “teaching, including multiple copies for classroom use”.  In addition, the first “fair use” factor (discussed below) requires an assessment of “the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes”.
  The first “fair use” factor thus applied would largely circumscribe any large scale commercial usage of works by corporations but permit some form of multiple copying of works for educational purposes, subject, of course, to satisfying the other “fair use” factors.

b)
Excluded Categories of Works

 AUTONUM  \* Arabic 
To further address concerns that the “private or personal use” exceptions are not abused, some countries such as Bhutan,
 Cambodia,
 Nepal,
 Palau,
 Papua New Guinea,
 Philippines,
 Samoa,
 and Tonga
 have excluded certain classes of works from the scope of the exception.  These are works of architecture, reprography of the whole or a substantial part of books or musical works in the form of notation, the whole or a substantial part of digital databases, and computer programs.  Likewise, Fiji,
 India,
 exclude computer programs from the scope of its “fair dealing” exception.

c)
Reprography, Controlled Technologies and Licensing

 AUTONUM  \* Arabic 
Many of the same countries above - Bhutan,
 Cambodia,
 Nepal,
 Palau,
 Papua New Guinea,
 Philippines,
 Samoa,
 and Tonga
 - also exclude from the scope of their “private or personal use” exceptions, the reprography of the whole or a substantial part of books or musical works in the form of notation.  They are joined by Japan,
 and the Republic of Korea,
 in proscribing the use of publicly-installed automatic reproduction machines for reprographic purposes as “private or personal use”. 

 AUTONUM  \* Arabic 
It is of interest to note a similar qualification to the “fair use” exception in the Fiji Copyright Act. Section 42(1) exempts from copyright infringement any copying of a literary, dramatic, musical or artistic work by an individual for the purpose of research or private study, unless there is a collective license available of which the individual is or should be aware under which the copying can be done.
  How this works will presumably be as follows.  For instance, if the educational institution has entered into a voluntary license with an RRO to permit its staff and students to make copies of works, a staff member who makes a copy of the work will not be entitled to copy the work for purposes of “research or private study”, because the staff member “should be aware” of the collective license “under which the copying can be done”, but a student who may not be so aware may be able to rely on the exception.

 AUTONUM  \* Arabic 
The practical operation of this exception however gives rise to some serious issues of application.  For instance, if the license only permits the staff member to copy 10% of a work as a reasonable portion, is the staff member denied his right to make a more complete copy of the same work for purposes of “research or private study”?  Also, the nuances of the interpretation of complex copyright licensing provisions may be lost on staff and students of a large educational establishment, let alone the fact that most of them may not be legally trained or be copyright specialists.  So what is the expected yardstick in which the exception is displaced when an individual “is or should be aware” of the collective license?  Should he be required to just be aware, or to be made reasonably aware, of the existence of the license or its detailed provisions and operations?

 AUTONUM  \* Arabic 
In contrast, the solution regarding the licensing of reproductions and other home uses of reprographic equipment is solved in an elegant manner, albeit one that requires the co-operation of all the parties concerned.  While some may criticize the levy system imposed in Japan on the home use of digital audio and video recording equipment and media
 as being broadbrush and indiscriminate, it does have the merit of a reasonably low tariff rate and offers compensation to the rightholders for the large scale reproduction of their content by home users in the exercise of their “private and personal use” rights.

d)
Types of “Private Use” or “Fair Dealing”

 AUTONUM  \* Arabic 
Some countries like Bhutan,
 Cambodia,
 Mongolia,
 Nepal,
 Palau,
 Papua New Guinea,
 Philippines,
 Samoa,
 and Tonga
 have formulated their “private and personal use” exceptions rather narrowly as pertaining to only the reproduction of works. Likewise, Fiji
 refers only to the “copying” of a work as part of “fair dealing”.  Most other countries do not so constrain their “private and personal use” exceptions.
  For instance, section 13(a)(i) of the Sri Lanka Code of Intellectual Property reads:

13. Notwithstanding the provisions of section 10, the following uses of a protected work, either in the original languages or in translation, shall be permissible without the author’s consent—

(a) in the case of any work that has been lawfully published—

(i) the reproduction, translation, adaptation, arrangement or other transformation of such work exclusively for the user’s own personal and private use; [emphasis added]

 AUTONUM  \* Arabic 
The “private and personal use” exception in the Japanese Copyright Act
 is to the same effect.

 AUTONUM  \* Arabic 
Given the new types and uses of works in the digital environment, some countries like Australia have gone further to recognize specific private or personal uses such as format shifting.

e)
Extent of “Private Use” or “Fair Dealing”

 AUTONUM  \* Arabic 
As noted above, many countries - Bhutan,
 Cambodia,
 Nepal,
 Palau,
 Papua New Guinea,
 Philippines,
 Samoa,
 and Tonga
 - exclude from the scope of their “private or personal use” exceptions, the reprography of “the whole or a substantial part” of books, musical works in the form of notation and databases.  For countries adopting the “fair dealing” formation, the extent of the work used or copied would obviously also impact on the issue of whether the dealing is “fair”. 

 AUTONUM  \* Arabic 
Legislation could also place limits on the number of copies that could be made (“limited to the making [by an individual] of one copy of the … work, or the same part of a work, on any one occasion”
, “where the person doing the copying knows or has reason to believe that it will result in copies of substantially the same material being provided to more than one person at substantially the same time and for substantially the same purpose”
). 

 AUTONUM  \* Arabic 
Countries like Australia,
 Fiji,
 Singapore,
 Philippines,
 and New Zealand,
 have expressly adopted the “fair use” factors to determine if the dealing in the work is fair.  One of the factors requires a consideration of “the amount and substantiality of the portion used in relation to the copyrighted work as a whole”.

 AUTONUM  \* Arabic 
Given the open-ended nature of the fair dealing test, countries may seek to introduce legislative certainty by prescribe limits as to what amounts to a “fair dealing” in relation to certain works (e.g. “one article in a periodical or articles on the same subject matter on the same occasion”,
 “one chapter of a work”,
 “not more than 10% of the work or edition”
 etc.  Countries with such presumptive rules are Australia,
 Fiji,
 Pakistan
 and Singapore.
  By operating as presumptions, they serve as useful practical guides for individual users such as staff and students, but at the same time, they do not preclude the possibility that a longer extract or copy may still be held (though not deemed) to be a “fair dealing” pursuant to the “fair use” factors.

 AUTONUM  \* Arabic 
As previously noted, under section 107 of the U.S. Copyright Act, where the “fair use” factors were derived, rightholders and educational institutions operate under a set of agreed guidelines which delineate the scope and extent of multiple reproduction of printed material, music and audio-visual material.  These are the 1976 Guidelines for Classroom Copying in Not‑For‑Profit Educational Institutions with respect to Books and Periodicals and the Guidelines for Educational Uses of Music.  The Guidelines operate in a manner that is largely similar to the presumptions of fair dealing that have been noted above.

 AUTONUM  \* Arabic 
The guidelines offered as regards books and periodicals are summarized below:
	I. Single copy for teachers
	(i) A chapter from a book;

(ii) An article from a periodical or newspaper;

(iii) A short story, short essay or short poem, whether or not from a collective work;

(iv) A chart, graph, diagram, drawing, cartoon or picture from a book, periodical, or newspaper.

	II. Multiple copies for classroom use (not to exceed one copy per student in a course)
	Copying to meet the tests of brevity, spontaneity and cumulative effect

Test of brevity:

(i) Poetry
Complete poem of less than 250 words on not more than 2 pages

Not more than 250 words from longer poem

(Numerical limit may be expanded to complete unfinished line of poem)

(ii) Prose
Complete article, story or essay, less than 2500 words

An excerpt from any prose work of not more than 1,000 words or 10% of the work, whichever is less, but in any event a minimum of 500 words

(Numerical limit may be expanded to complete unfinished line of prose)

(iii) Illustration
One chart, graph, diagram, drawing, cartoon or picture per book or per periodical issue

(iv) “Special” works
Certain works in poetry, prose or in "poetic prose" which often combine language with illustrations and which are intended sometimes for children and at other times for a more general audience fall short of 2,500 words in their entirety. Notwithstanding (ii), such "special works" may not be reproduced in their entirety; however, an excerpt comprising not more than two of the published pages of such special work and containing not more than 10% of the words found in the text thereof, may be reproduced.

Test of spontaneity:

(i) Copying is at the instance and inspiration of the individual teacher, and

(ii) The inspiration and decision to use the work and the moment of its use for maximum teaching effectiveness are so close in time that it would be unreasonable to expect a timely reply to a request for permission.

Test of cumulative effect:

(i) The copying of the material is for only one course in the school in which the copies are made.

(ii) Not more than one short poem, article, story, essay or two excerpts may be copied from the same author, nor more than three from the same collective work or periodical volume during one class term.

(iii) There shall not be more than nine instances of such multiple copying for one course during one class term.

[The limitations stated in (ii) and (iii) above shall not apply to current news periodicals and newspapers and current news sections of other periodicals.]

Each copy to include a notice of copyright

	III. Prohibitions as to I and II
	A. Copying may not be used to create or to replace or substitute for anthologies, compilations or collective works.  Such replacement or substitution may occur whether copies of various works or excerpts therefrom are accumulated or are reproduced and used separately.

B. There shall be no copying of or from works intended to be "consumable" in the course of study or of teaching.  These include workbooks, exercises, standardized tests and test booklets and answer sheets and like consumable material.

C. Copying shall not:

1. substitute for the purchase of books, publisher's reprints or periodicals;

2. be directed by higher authority; or

3. be repeated with respect to the same item by the same teacher from term to term.

D. No charge may be made to the student beyond the actual cost of the photocopying.


Table 16:  Agreement on Guidelines for Classroom Copying in Not-for-profit Educational Institutions with respect to Books and Periodicals between the representatives of the Ad Hoc Committee of Educational Institutions and Organizations on Copyright Law Revision, the Authors League of America and the Association of American Publishers (19 Mar. 1976).

 AUTONUM  \* Arabic  
The guidelines offered as regards audio-visual works are summarized below:

	A. Permissible Uses
	1.
Emergency copying to replace purchased copies which for any reason are not available for an imminent performance provided purchased replacement copies shall be substituted in due course.

	
	2.
For academic purposes other than performance, single or multiple copies of excerpts of works may be made, provided that the excerpts do not comprise a part of the whole which would constitute a performable unit such as a section, movement or aria, but in no case more than 10 percent of the whole work.  The number of copies shall not exceed one copy per pupil.

	
	3.
Printed copies which have been purchased may be edited or simplified provided that the fundamental character of the work is not distorted or the lyrics, if any, altered or lyrics added if none exist.

	
	4.
A single copy of recordings of performances by students may be made for evaluation or rehearsal purposes and may be retained by the educational institution or individual teacher.

	
	5.
A single copy of a sound recording (such as a tape, disc or cassette) of copyrighted music may be made from sound recordings owned by an educational institution or an individual teacher for the purpose of constructing aural exercises or examinations and may be retained by the educational institution or individual teacher.  (This pertains only to the copyright of the music itself and not to any copyright which may exist in the sound recording.)



	B. Prohibitions
	1.
Copying to create or replace or substitute for anthologies, compilations or collective works

	
	2.
Copying of or from works intended to be “consumable” in the course of study or of teaching such as workbooks, exercises, standardized tests and answer sheets and like material.

	
	3.
Copying for the purpose of performance, except as in A(1) above.

	
	4.
Copying for the purpose of substituting for the purchase of music, except as in A(1) and A(2) above.

	
	5.
Copying without inclusion of the copyright notice which appears on the printed copy.


Table 17:  Agreement on Guidelines for Educational Uses of Music between the Music Publishers’ Association of the United States, Inc., the National Music Publishers’ Association, Inc., the Music Teachers National Association, the Music Educators National Conference, the National Association of Schools of Music, and the Ad Hoc Committee on Copyright Law Revision (30 Apr. 1976).

 AUTONUM  \* Arabic 
A detailed analysis of the guidelines is outside the scope of this study, especially in the light of U.S. caselaw that has variously qualified section 107.
  Please refer to the WIPO Study on the Copyright Exceptions for the Benefit of Educational Activities by Professor Raquel Xalabarder for North America, Europe, Caucasus, Central Asia and Israel.

 AUTONUM  \* Arabic 
It should be added that the 1976 Guidelines for Classroom Copying in Not-For-Profit Educational Institutions with respect to Books and Periodicals and the Guidelines for Educational Uses of Music were sought to be supplemented with the 1996 Fair Use Guidelines for Educational Multimedia,
 guidelines that were negotiated by authors, publishers and educational institutions at the Conference on Fair Use.  However, it has turned out to be impossible for consensus to be reached in other areas, such as the use of works for distance learning.
  For these reasons, the exact scope of section 107 as applied to the making of multiple copies of works for educational purposes remains to be seen. 

f)
The Three-step Test

 AUTONUM  \* Arabic 
Countries may further subject the private or personal copying exception to the delimiters of the three-step test.  Examples of this “double-barrelled” approach are Bhutan,
 Cambodia,
 Palau,
 Papua New Guinea,
 Samoa,
 and Tonga.
  It could however be inquired if this additional step introduced more certainty to the application of the “private or personal” use exception, or whether it could be subject to the same criticisms of uncertainty and flexibility that the “fair use” factors have attracted.

Technological measures and education exceptions
 AUTONUM  \* Arabic 
At the time of the conduct of this study, 16 of the countries surveyed in this study have provisions in their laws to deal with the issue of technological measures.  These are Australia,
 Bhutan,
 Cambodia,
 China,
 Indonesia,
 Japan,
 Malaysia,
 Nepal,
 New Zealand,
 Palau,
 Papua New Guinea,
 Republic of Korea,
 Samoa,
 Singapore,
 Tonga,
 and Vietnam.

 AUTONUM  \* Arabic 
Even fewer of these countries have enacted legislation that deals expressly deal with the conflict that may arise between the reliance on an educational exception to use or make accessible a work for instructional purposes, and the possible circumvention or breach of technological measures that the rightholders use to protect the works.  Some examples of the solutions deployed by these countries follow.

 AUTONUM  \* Arabic 
For instance, Australia
 and Singapore
 have exceptions that permit educational institutions to circumvent access control technological protection measures for the purpose of making acquisition decisions about the work protected by technological measures.  Section 116AN of the Australian Copyright Act reads:

Exception—libraries etc.

(8) Subsection (1) [which provides for a remedy for a copyright owner or exclusive licensee to bring an action against a person who does an act that results in the circumvention of access control technological protection measures] does not apply to the person if:

(a) the person circumvents the access control technological protection measure to enable the person to do an act; and

(b) the person is:

(i) a library (other than a library that is conducted for the profit, direct or indirect, of an individual or individuals); or

(ii) a body mentioned in paragraph (a) of the definition of archives in subsection 10(1), or in subsection 10(4); or

(iii) an educational institution; and

(c) the act will be done for the sole purpose of making an acquisition decision in relation to the work or other subject-matter; and

(d) the work or other subject-matter will not be otherwise available to the person when the act is done. [emphasis added]

 AUTONUM  \* Arabic 
Article 12 of the Regulation on the Protection of the Right to Network Dissemination of Information 2006 of China provides for the circumvention of technological measures of published works for the network dissemination of the circumvented work to “a small number of people that engage in teaching or scientific research … for the purpose of teaching or scientific research”, provided that the “techniques, devices or components of the technical measures [for circumvention] shall not be provided to any other person”.

 AUTONUM  \* Arabic 
Many of the other countries surveyed deal with this issue in an indirect fashion.  Countries like Bhutan,
 Cambodia,
 Nepal,
 New Zealand,
 Palau,
 Papua New Guinea,
 Republic of Korea,
 Samoa,
 and Tonga
 define the act of infringement of technological measures narrowly to encompass only the commercial dealings such as the manufacture or importation of any device or means specifically designed or adapted to circumvent technological measures. 

 AUTONUM  \* Arabic 
Other countries link the rights given to protect against the circumvention of technological measures to the infringement of copyright in the work protected by technological measures.  Thus, Article 2(1)(xx) of the Japanese Copyright Act defines a “technological protection measure” as follows:

(xx) "technological protection measures" means electronic, magnetic or other measures not discernible by human senses ([all of the aforementioned measures being collectively referred to]in the next item as "electromagnetic means")used to prevent or deter acts that would constitute infringements of the moral rights of author or copyrights as provided for in Article 17, paragraph (1) or the moral rights of performer as provided for in Articles 89, paragraph (1) or the neighboring rights as provided for in Article 89, paragraph (6) ([all of the aforementioned rights being] hereinafter in this item collectively referred to as "copyright, etc.") …

 AUTONUM  \* Arabic 
Since it would not be an infringement of copyright to use the work pursuant to the educational exceptions in the Japanese Copyright Act, presumably it would not be a breach of law
 to circumvent technological protection measures towards the same end.  A rule to the same effect is found in Australia,
 Malaysia,
 Republic of Korea,
 Singapore
 and Vietnam.
  Thus section 36(3) of the Malaysian Copyright Act bars any circumvention of technological measures that are used by authors to restrict acts “which are not authorized by the authors concerned or permitted by law”.  Article 124.2(2) of the Korean Copyright Act only deems an act of providing technologies, services or products for the primary purpose of neutralizing technological protection measures “without legitimate rights” to be an infringement of copyright.  And Article 198.1 of the Vietnam Law on Intellectual Property only provides intellectual property rightholders “the right to apply … technological measures to prevent acts of infringing upon intellectual property rights”. 

 AUTONUM  \* Arabic 
But even if it is not an infringement of copyright to use a work protected by technological measures pursuant to the education exceptions in copyright legislation, if such a use can only proceed by way of circumventing the technological measures, educational institutions, teachers and students may not have the skills or the means to be able to do so.  The solution offered in section 226 of the New Zealand Copyright Act is interesting.  Section 226(2) provides:

(2) The person referred to in subsection (1) of this section [against whom the person issuing the copy-protected works to the public may sue for copyright infringement] is a person who—

(a) Makes, imports, sells, lets for hire, offers or exposes for sale or hire, or advertises for sale or hire, any device or means specifically designed or adapted to circumvent the form of copy-protection employed; or

(b) Publishes information intended to enable or assist persons to circumvent that form of copy-protection,—

knowing or having reason to believe that the devices, means, or information will be used to make infringing copies.  [emphasis added]

 AUTONUM  \* Arabic 
This implies that it is legal for a person to commercially provide circumvention devices to schools and other educational institutions for the purpose of circumventing copy-protected works for educational purposes (for which these uses will qualify under an education exception). Examples of these that come to mind will be copy-protected digital works such as ebooks and electronic databases.

Conclusion

 AUTONUM  \* Arabic 
The principal objective of this study is to describe the state of the law in national legislations regarding issues of copyright exceptions for educational activities.  While the study has been primarily of a descriptive nature, in the conclusion, the author will make some broad observations and highlight some issues regarding the formulation and implementation of educational exceptions.

 AUTONUM  \* Arabic 
All of the 32 countries (out of 40 countries assigned to this study) with copyright legislations surveyed in this study have some form of exception for the benefit of educational activities.  Most of these are formulated based on Article 10(2) of the Berne Convention. Although the details may differ, the first group of countries has exceptions that mirror the approach in Article 10(2), which is to provide a general exception to sanction the utilization of any work by way of illustration in publications, broadcasts or sound or visual recordings for teaching, to the extent justified by the purpose.  This includes the use of a work for instructional communication.  However, four countries have expressly limited their exceptions to reproductions only, and five have imposed the requirement of face-to-face teaching.  This is likely to create an issue as regards the application of these exceptions for distance and e-learning. 
 AUTONUM  \* Arabic 
The second group of countries has implemented the Article 10(2) exception through the enumeration of excepted aspects of educational activities as exceptions.  The attendant conditions for these exceptions can vary in detail, but the excepted activities are chrestomathies, abstracts, educational performances and broadcasts, school textbooks, school rentals and examinations.  In the absence of a general or catch-all exception in their legislation, countries adopting the “enumeration” approach may need to constantly update their copyright exceptions to deal with new uses of works as part of educational instruction.  Given the increasing breadth and variation of educational curriculum, the choice of using a residual educational use exception based on the three-step test seems like a good solution.

 AUTONUM  \* Arabic 
Six countries have limited the use of their education exception to “a short part” of a work, despite the fact that Article 10(2) of the Berne Convention contains no such prescription.
  Although this parallels the exceptions in some countries that sanction the making or communication of an insubstantial part of a work for instructional purposes, this again could potentially limit the utility of their education exception, in the absence of some other exception or licensing arrangement to permit educational institutions to take more than a “short part” of a work for instructional purposes, provided that the extent of the part copied is justified by the purpose and the use is compatible with fair practice.  Likewise, only nine countries have expressly recognized that teaching-related activities may involve the communication of works and not just their reproduction.

 AUTONUM  \* Arabic 
The problem of multiple copying of works, principally by educational institutions for instructional purposes, will continue to be a difficult one for many countries.  The myriad of approaches and solutions adopted show that a workable solution for each country will depend on the maturity of the publishing as well as the education market in that country.  The two main considerations are the substantiality of copying (how much) and the status of the educational institutions (by whom).  Many countries permit multiple insubstantial copying of works, even by way of reprographic processes.  Others differentiate between multiple copying for pre-tertiary education and tertiary education, with two countries absolving multiple copying at the pre‑tertiary level, because of the importance of basic universal education, whereas one country has different licensing prices for pre-tertiary and tertiary education.  Hence multiple copying of substantial extents of works by tertiary institutes is likely to attract the most objection from authors and publishers, for which the compulsory or statutory licensing solution may afford an equitable solution for both the publishing industry and the education industry.  However, the licensing of works (including digital works) for digital dissemination is likely to prove contentious, even if there are only four countries that have expressly provided for it in their copyright legislation.

 AUTONUM  \* Arabic 
Although six countries reviewed in this study (Bangladesh, India, Mongolia, Philippines, Sri Lanka and Thailand) have availed themselves of the facility in the Appendix to the Berne Convention, only four of them (Bangladesh, Mongolia, Philippines, Sri Lanka) have availed themselves of both Articles II and III, one of them of Article II (Thailand) and it would seem that India has allowed her notification to lapse.  Other countries that have implemented compulsory translation and reproduction licenses outside the auspices of the Appendix are China, Indonesia, Malaysia and Pakistan.  This study has not been provided with sufficient empirical data to draw conclusions about the effectiveness of the compulsory reproduction and translation licensing schemes, whether in the Appendix or in national copyright legislation.
  As such, it would be difficult to draw any meaningful conclusions from the aforesaid observations alone.  This is unfortunate, because the scheme would appear to be a delicately managed compromise between publishers and educators, and because there should be information to show that many students from developing countries in Asia have benefited from the availability of low-cost editions of books, even those published by the original publishers to meet such educational needs. 

 AUTONUM  \* Arabic 
Likewise, while there is a group of countries that has formulated “quotation” exceptions that are based on Article 10(1) of the Berne Convention, a second group of countries has formulated the exception based on one specific aspect of the use of quotations – for purposes of criticism or review.  Again, as previously noted, many of the same countries circumscribe their quotation exceptions by only enabling a “short part” of a work to be quoted, contrary to the language in Article 10(1).

 AUTONUM  \* Arabic 
Most countries have exceptions that exempt the personal or private use of works for research or private study purposes.  However, concerns about book piracy have led a first group of eight countries that have broad “personal or private use” exceptions to exclude from the scope of their exceptions the reprography of the whole or a substantial part of books or musical works.  The second group of countries addresses this problem with the concept of “fair use” that creates opportunities for individualistic determinations of permissible usage in each case.  The tension between the potential for “fair use” to serve as a residual exception to permit unanticipated uses of works that add to social utility and to create much harm from its misuse by end users and consumers to collectively make multiple copies of works is unfortunately a tension that is inherent in the very principle of “fair use” itself (that of a relatively open-ended rule) which can be ameliorated with the recognition of various presumptions of “fair use” where the extent of the work copied is small or determined by the nature of the work e.g. an article in a periodical.  The advent of the digital environment and widespread availability of digital reproduction tools is unfortunately going to exacerbate the problem, and the solution adopted in Japan as regards a levy on digital audio and video recording machines and their media may be an alternative to be considered.  Nonetheless, it may be difficult to replicate the success of the Japanese model, which is premised on low but reasonable levies on machines and media and the co-operation between the manufacturers and the collecting societies.

 AUTONUM  \* Arabic 
The most surprising part of this study (at least to the author) is that no less than 16 countries in the countries surveyed in this study have updated their copyright legislation with provisions to deal with technological measures.  However, only a few have provisions to deal with the issue of possible breach of laws protecting the breach of technological measures for educational purposes.  The growing proliferation of electronic books, compilations and databases that are digitally protected may pose challenges for educational institutions seeking to provide access to these legitimately acquired resources for instructional purposes (for instance, to enable multiple access or to make multiple copies of such works for distribution, when the technological measures only permit one copy to be made).  There could also be concerns that works in the public domain would be protected by technological measures and this would hinder access to such works in schools and educational institutions.  In the absence of licenses to permit the same, the laws of some of the countries surveyed seem to provide some leeway to ensure that technological measures do not displace the carefully nuanced and balanced educational exceptions in copyright laws.  But more transparency and clarity as regards the implementation of these technological measures is certainly important.  And laws such as those examined in this part of the study represent a signal to the industry that this is necessary and vital to the continued efficacy of the exceptions in copyright as a balance between the interests of rightholders, end users and society.

 AUTONUM  \* Arabic 
The final remark is that the complexities in this area of legislating for educational exceptions stem largely from the changes that technology is bringing to the field of education. New methods of instruction and new ways to disseminate and access knowledge and information present new opportunities for educators, researchers and students.  This in turn drives new innovations and creates new markets for authors, scholars and publishers.  In such an environment, both the education and the publishing industry should strive to work more closely together, facilitated by rules and policies that make this possible, because both can and should stand to benefit from the increasing size of the education market made possible by technology. After all, the relationship between both industries has always been, and will always be, a symbiotic one.
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Appendix:  Table Showing the Status of International Copyright and Related-rights Instruments in Asia-Pacific Countries

	Country
	Copyright Legislation
	Contracting Party to Berne Convention
	Declaration by Contracting Party relating to Appendix to Paris Act (1971)
	Contracting Party to Rome Convention
	WTO Membership (Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS))
	Contracting Party to WIPO Copyright Treaty 1996
	Contracting Party to WIPO Performances and Phonograms Treaty 1996

	Afghanistan
	No copyright legislation
	
	
	
	
	
	

	Australia
	Copyright Act 1968 (taking into account amendments up to Act No. 113 of 2008)
	April 14, 1928
	
	September 30, 1992
	1 January 1995
	July 26, 2007
	July 26, 2007

	Bangladesh
	Copyright Act 2005 (Act No. 14 of 2005) on May 18, 2005, amending the Copyright Act 2000 (Act No. 28 of 2000) or [LINK]
	May 4, 1999
	Berne Notification No. 234

Articles II and III:  from 4 February 1999 to …

Articles II and III: from 10 October 2004 to 10 October 2014
	
	1 January 1995
	
	

	Bhutan 
	Copyright Act of the Kingdom of Bhutan 2001
	November 25, 2004
	
	
	
	
	

	Brunei Darussalam
	Emergency (Copyright) Order, 1999
	August 30, 2006
	
	
	1 January 1995
	
	

	Cambodia
	Law on Copyright and Related Rights 2003
	
	
	Signed
	13 October 2004
	
	

	China
	Copyright Law (Order No. 58 [2001] of the President dated 27 Oct 2001 and [LINK] 
	October 15, 1992
	
	
	11 December 2001
	June 9, 2007
	June 9, 2007

	Cook Islands
	Adopted and applied the New Zealand Copyright Act of 1962 and New Zealand Design Act of 1953
	
	
	
	
	
	

	Democratic People's Republic of Korea
	
	April 28, 2003
	
	
	
	
	

	Fiji
	Copyright Act No. 11 of 1999
	December 1, 1971
	
	April 11, 1972
	14 January 1996
	
	

	India
	Copyright Act, 1957 (as last amended by the Copyright (Amendment) Act, 1994 (No. 38 of 1994) and [LINK]
	April 1, 1928
	Berne Notification No. 108

Articles II and III: from 10 October 1974 to 10 October 1984

Berne Notification No. 110

Articles II and III: from 10 October 1984 to 10 October 1994
	Signed
	1 January 1995
	
	

	Indonesia
	Law No. 19 of July 29, 2002 on Copyright
	September 5, 1997
	
	
	1 January 1995
	March 6, 2002
	February 15, 2005

	Iran Islamic Republic of
	Copyright Law of January 12, 1970
	
	
	
	
	
	

	Japan
	Copyright Law (Law No. 48 of May 6, 1970
	July 15, 1899
	
	October 26, 1989
	1 January 1995
	March 6, 2002
	October 9, 2002

	Kiribati
	Copyright Ordinance (Cap 16) Revised 1980
U.K. Copyright Act 1956
	
	
	
	
	
	

	Lao People's Democratic Rep.
	No English translation available
	
	
	
	
	
	

	Malaysia
	Copyright Act 1987 No. 332 or [LINK] or [LINK] or [LINK]
	October 1, 1990
	
	
	1 January 1995
	
	

	Maldives
	No copyright legislation found
	
	
	
	31 May 1995
	
	

	Marshall Islands
	No copyright legislation found on PacLII
	
	
	
	
	
	

	Micronesia, the Federated States of
	Code of the Federated States of Micronesia - Title 35. Chapter 1: Copyrights
	October 7, 2003
	
	
	
	
	

	Mongolia
	Copyright Law of June 22, 1993, incorporating the Law (1997) Amending the Copyright Law
	March 12, 1998
	Berne Notification No. 178

Articles II and III: from 12 March 1997 to …

Berne Notification No. 237

Articles II and III: from 10 October 2004 to 10 October 2014
	
	29 January 1997
	October 25, 2002
	October 25, 2002

	Myanmar
	(possibly) U.K. Copyright Act 1911
	
	
	
	1 January 1995
	
	

	Nauru
	U.K. Copyright Act 1956
	
	
	
	
	
	

	Nepal
	Copyright Act 2002
	January 11, 2006
	
	
	23 April 2004
	
	

	New Zealand
	Copyright Act 1994 or Link

	November 1, 1912
	
	
	1 January 1995
	
	

	Niue
	New Zealand Copyright Act 1962
	
	
	
	
	
	

	Pakistan
	Copyright Ordinance No. XXXIV of 1962 (as amended by Copyright (Amendment) Ordinance, 2000 dated 29 September 2000)
	July 5, 1948
	
	
	1 January 1995
	
	

	Palau
	Republic of Palau Copyright Act of 2003
	
	
	
	
	
	

	Papua New Guinea
	Copyright and Neighbouring Rights Act 2000
	
	
	
	9 June 1996
	
	

	Philippines
	Copyright (Civil Code), Code, 18/06/1949, No. 386

Intellectual Property Code of the Philippines - Part IV 1998
	August 1, 1951
	Berne Notification No. 235

Articles II and III: from 10 October 2004 to … 
	September 25, 1984
	1 January 1995
	October 4, 2002
	October 4, 2002

	Republic of Korea
	Copyright Act (Act No. 3916 of December 30, 1989, as last amended by Act No. 5015 of December 6, 1995) and LINK
	August 21, 1996
	
	March 18, 2009
	1 January 1995
	June 24, 2004
	March 18, 2009

	Samoa
	Copyright Act 1998
	July 21, 2006
	
	
	
	
	

	Singapore
	Copyright, Act (Cap. 63, 2006 Rev Ed)
	December 21, 1998
	
	
	1 January 1995
	April 17, 2005
	April 17, 2005

	Solomon Islands
	Copyright Act (Revised Edition 1996)
	
	
	
	26 July 1996
	
	

	Sri Lanka
	Intellectual Property, Act (Code), 08/08/1979 (2000) , No. 52 (No. 40)
	July 20, 1959
	Berne Notification No. 248

Articles II and III: from 27 Sept 2005 to 10 October 2014
	
	1 January 1995
	
	

	Thailand
	Copyright Act B.E. 2537 (1994)
	July 17, 1931
	Berne Notification No. 167

Article II: from 2 September 1995 to 10 October 2004

Berne Notification No. 239

Article II: from 10 October 2004 to 10 October 2014
	
	1 January 1995
	
	

	Timor-Leste
	
	
	
	
	
	
	

	Tonga 
	Copyright Act 2002 (Act 12 of 2002)
	June 14, 2001
	
	
	27 July 2007
	
	

	Tuvalu
	Copyright Ordinance (Cap. 60 of 1973) or [LINK]
	
	
	
	
	
	

	Vanuatu
	U.K. Copyright Act 1956
	
	
	
	
	
	

	Viet Nam
	Law on Intellectual Property No. 50/2005/QH11 of November 29, 2005
Decree No. 100/2006/ND-CP of September 21, 2006, Detailing and Guiding the Implementation of a Number of Articles of the Civil Code and the Intellectual Property Law Regarding the Copyright and Related Rights
	October 26, 2004
	
	March 1, 2007
	11 January 2007
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� Access to Maldivian laws can be found at the AG’s office website at:  �HYPERLINK "http://www.agoffice.gov.mv/V2/Dhivehi/LawsMain.asp"�http://www.agoffice.gov.mv/V2/Dhivehi/LawsMain.asp� (accessed 14 June 2009).


� WTO document IP/N/3/Rev. 5, 6 July 2001.


� AG’s Office of the Republic of Maldives, Legislative Agenda 2009 (May 2009), at:  �HYPERLINK "http://www.agoffice.gov.mv/pdf/LegAgEng14May.pdf"�http://www.agoffice.gov.mv/pdf/LegAgEng14May.pdf� (accessed 14 June 2009).


� Jean G. Zorn, The Republic of the Marshall Islands, South Pacific Islands Legal System 100-102 (Michael A. Ntumy ed., 1993).


� Jean G. Zorn, The Republic of the Marshall Islands, South Pacific Islands Legal System 105 (Michael A. Ntumy ed., 1993).


� Jean G. Zorn, The Republic of the Marshall Islands, South Pacific Islands Legal System 105 (Michael A. Ntumy ed., 1993).


� Jean G. Zorn, The Republic of the Marshall Islands, South Pacific Islands Legal System 100-102 (Michael A. Ntumy ed., 1993).


� See Agreement On Guidelines For Classroom Copying In Not-For-Profit Educational Institutions With Respect To Books And Periodicals (19 Mar. 1976) and Guidelines For Educational Uses Of Music (30 Apr. 1976), available at:  �HYPERLINK "http://www.ciu.edu/library/document/guidelines.pdf"�http://www.ciu.edu/library/document/guidelines.pdf� .


� Id.


� Tseden-Ish SHINEBAYAR, Director, Division of Copyright, Intellectual Property Office of Mongolia, “Topic 8: Issues of Mongolia's Copyright Protection” in National Training Seminar on Copyright Awareness (2008), at:  �HYPERLINK "http://www.accu.or.jp/appreb/10copyr/pdf_ws0610/c2_08.pdf"�http://www.accu.or.jp/appreb/10copyr/pdf_ws0610/c2_08.pdf� (accessed 14 June 2009).


� Tseden-Ish SHINEBAYAR, Director, Division of Copyright, Intellectual Property Office of Mongolia, “Topic 8: Issues of Mongolia's Copyright Protection” in National Training Seminar on Copyright Awareness (2008), at:  �HYPERLINK "http://www.accu.or.jp/appreb/10copyr/pdf_ws0610/c2_08.pdf"�http://www.accu.or.jp/appreb/10copyr/pdf_ws0610/c2_08.pdf� (accessed 14 June 2009).


� Mongolian Copyright Act, Art. 8(1), (3) respectively. Cf. Art. 8(2) gives the author a right of attribution but does not describe it as a “prohibition”.


� Mongolian Copyright Act, Art. 9(1) Para. (4). In contrast, the “right to make a work available to the public” refers to making the original work or a reproduction of it available to the public by way of sale or transfer/license. Mongolian Copyright Act, Art. 9(1) Para. (3).


� Mongolian Copyright Act, Art. 16(5) (referred to in Art. 14(2)).


� Burma Copyright Act (India Act III, 1914).


� Nauru Independence Act 1967, s. 4(1)(b).


� Nauru Independence Act 1967, s. 4(2).


� Pustun Pradhan, Project Director for the Centre for Economic Development and Administration (CEDA) at Tribbuvan University, Kirtipur, Kathmandu, Nepal, News and Information – Copyright Law in Nepal, Copyright Bulletin – Approaching intellectual property as a human right Vol. XXXV No. 3 at 77 (Unesco, 2001) at:  �HYPERLINK "http://unesdoc.unesco.org/images/0012/001255/125505e.pdf" \l "page=77"�http://unesdoc.unesco.org/images/0012/001255/125505e.pdf#page=77� (accessed 15 June 2009).


� Id.


� Min Prasad Gnyawali, Present Status of Intellectual Property Rights in Nepal, WIPO/UNESCAP Colloquium on Intellectual Property, Bangkok, Thailand (Nov. 2006), at:  �HYPERLINK "http://www.unescap.org/tid/mtg/ip_s4nep.pdf"�http://www.unescap.org/tid/mtg/ip_s4nep.pdf� (accessed 15 June 2009).


� Nepalese Copyright Act, s. 16(2) (“an architectural design erected as a building and other construction related design or a significant portion of any book or of a musical work as notation of [sic] all or significant portion of a database through digital transmission”).


� Nepalese Copyright Act, s. 18(2).


� S Ricketson, The Law of Intellectual Property: Copyright, Designs & Confidential Information (2nd ed, 1999) at § 3.395.


� Id.


� Id.


� Id.


� New Zealand Copyright Act 1994, s. 43(3).


� New Zealand Copyright Act 1994, s. 43(2).


� New Zealand Copyright Act 1994, s. 44(3)(d).


� New Zealand Copyright Act 1994, s. 44(4).


� New Zealand Copyright Act 1994, s. 44(3)(f) (ignoring the transition provisions in s. 44(3)(f)(i)).


� New Zealand Copyright Act 1994, s. 44(6).


� New Zealand Copyright Act 1994, s. 44(5).


� New Zealand Copyright Act 1994, s. 2 (definition of educational establishment).


� New Zealand Copyright Act 1994, ss. 45(5).


� New Zealand Copyright Act 1994, s. 177(1).


� New Zealand Copyright Act 1994, s. 46(1).


� New Zealand Copyright Act 1994, s. 46(2). References to “same author” here include works by all the joint authors and collaborators. New Zealand Copyright Act 1994, s. 46(3).


� New Zealand Copyright Act 1994, s. 47(1). Parents and guardians of students are not per se deemed to be directly connected with the activities of the school. New Zealand Copyright Act 1994, s. 47(3).


� New Zealand Copyright Act 1994, s. 47(2).


� Ah Angelo, Niuie, South Pacific Islands Legal System 158-159 (Michael A. Ntumy ed., 1993).


� Niue Act 1966 (No 38), s. 686 (“The Copyright Act 1962 shall be in force in Niue in the same manner in all respects as if Niue were for all purposes part of New Zealand, and the term New Zealand as used in that Act shall, both in New Zealand and in Niue, be read as including Niue accordingly.”).


� Pakistan Copyright Ordinance, s. 36(1) proviso.


� Pakistan Copyright Ordinance, s. 36(1).


� Pakistan Copyright Ordinance, s. 36(1) proviso.


� International Intellectual Property Alliance, 2002 Special 301 Report (Pakistan) 195, at:  �HYPERLINK "http://www.iipa.com/rbc/2002/2002SPEC301PAKISTAN.pdf"�http://www.iipa.com/rbc/2002/2002SPEC301PAKISTAN.pdf� (accessed 16 June 2009).


� Pakistan Copyright Ordinance, s. 37(4)(f).


� Pakistan Copyright Ordinance, s. 37(4)(a).


� Pakistan Copyright Ordinance, s. 37(4)(b), (c).


� Pakistan Copyright Ordinance, s. 37(4)(d).


� Pakistan Copyright Ordinance, s. 37(4)(g).


� Pakistan Copyright Ordinance, s. 57 proviso


� Bruce L. Ottley, The Republic of Palau, South Pacific Islands Legal System 566-568 (Michael A. Ntumy ed., 1993).


� Palauan Copyright Act, s. 9(c).


� Palauan Copyright Act, s. 9(b)(1).


� Palauan Copyright Act, s. 9(b)(2).


� Palauan Copyright Act, s. 9(c).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 11(2).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 11(1)(b)(i).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 11(1)(b)(ii).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 11(2).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 12(a)(i).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 12(a)(ii).


� Papua New Guinea Copyright and Neighbouring Rights Act 2000, s. 12(a)(iii).


� WIPO Study on Libraries and Archives, at 314-315.


� Intellectual Property Code of the Philippines (Republic Act No. 8293).


� See e.g. Japanese Copyright Act, Art. 34.


� Philippines Intellectual Property Code, s. 212.4.


� Philippines Intellectual Property Code, s. 185.1.


� See e.g. Sega Enterprises Ltd. v Accolade Inc., 977 F.2d 1510 (9th Cir. 1992), Atari Games v Nintendo of America Inc., 975 F.2d 832 (Fed Cir. 1992).


� Philippines Intellectual Property Code, s. 190.1(a)(i).


� The WIPO Study on Libraries and Archives refers to but does not discuss this section in any detail. See WIPO Study on Libraries and Archives, at 321.


� Philippines Intellectual Property Code, s. 190.1(b).


� Philippines Intellectual Property Code, s. 190.2. 


� Philippines Intellectual Property Code, s. 212.4.


� Ki-Su Lee, Copyright, Intellectual Property Law in Korea 121 (Christopher Heath ed., 2003).


� Ki-Su Lee, Copyright, Intellectual Property Law in Korea 137 (Christopher Heath ed., 2003).


� Korean Copyright Act, Art. 37(1).


� Ki-Su Lee, Copyright, Intellectual Property Law in Korea 138 (Christopher Heath ed., 2003).


� Korean Copyright Act, Art. 25(4).


�Korean Reprographic and Transmission Rights Association, Legal Remunerations: Copyrighted Work – Remuneration for Class Teaching Purpose, at:  �HYPERLINK "http://www.copycle.or.kr/jsp/english/NormalCtrl.jsp?L=3&M=3"�http://www.copycle.or.kr/jsp/english/NormalCtrl.jsp?L=3&M=3�.


� Korean Copyright Act, Art. 25(5)-(8).


� Korean Reprographic and Transmission Rights Association, Legal Remunerations:  Copyrighted Work – Remuneration for Class Teaching Purpose, at:  �HYPERLINK "http://www.copycle.or.kr/jsp/english/NormalCtrl.jsp?L=3&M=3"�http://www.copycle.or.kr/jsp/english/NormalCtrl.jsp?L=3&M=3�.


� Korean Copyright Act, Art. 25(10).


� Supreme Court, 23 Oct. 1990, 90 Daka 8845.


� Korean Copyright Act, Art. 37(1).


� Dong-A Ilbo, 27 Apr. 1994, at 31.


� Korean Copyright Act, Art. 29(2).


� Ki-Su Lee, Copyright, Intellectual Property Law in Korea 139 (Christopher Heath ed., 2003).


� Samoan Copyright Act, s. 10(2).


� Samoan Copyright Act, s. 10(1)(b)(i).


� Samoan Copyright Act, s. 10(1)(b)(ii).


� Samoan Copyright Act, s. 10(2).


� This should be a reference to s. 6(1)(f) (importation) rather than s. 6(1)(e) 


� George Wei, The Law of Copyright in Singapore (2nd ed. 2000) at [1.18].


� Singapore Copyright Act (Cap. 63, 2006 Rev Ed).


� Singapore Copyright Act, s. 23(1), (2).


� Singapore Copyright Act, s. 7(1) (definition of “educational institution”).


� Singapore Copyright Act, s. 23(2).


� Singapore Copyright Act, s. 23(5) (staff includes any adjunct staff and any person engaged by the educational institution to conduct any course of instruction, activity or program of or offered by the educational institution).


� Singapore Copyright Act, s. 23(2).


� Singapore Copyright Act, s. 23(3).


� Cf. Australian Copyright Law Review Committee, Simplification of the Copyright Act 1968 Report, para. 9.18.


� Australian Copyright Act, s 28(4).


� Singapore Copyright Act, s. 7(1) (definition of “sound recording”).


� Singapore Copyright Act, s. 246(1).


� Examples will be recordings of natural and animal sounds.


� Singapore Copyright Act, s. 102.


� Singapore Copyright Act, ss. 35(1A), 109(2).


� Singapore Copyright Act, ss. 35(2), 109(3).


� Aztech Systems Pte Ltd v. Creative Technology Ltd, [1996] 1 SLR 683, [1995] SGHC 294, [57].


� Singapore Copyright Act, s. 35(3).


� Singapore Copyright Act, s. 7(2).


� Singapore Copyright Act, s. 35(4).


� Cf. Daniel Seng, “Reverse Engineering the New Reverse Engineering Provisions in the Copyright (Amendment) Act 2004”, [2005] Singapore Journal of Legal Studies 234-245


� Singapore Copyright Act, s 40(1).


� Singapore Copyright Act, s 40(1)(a).


� Singapore Copyright Act, s 40(1)(b).


� Singapore Copyright Act, s 40(1)(c).


� Singapore Copyright Act, s 40(2) (meaning that only one other extract from the same author’s published work or adaptation could be included in that collection, or included in any similar collection of works intended for use by places of education and published within five years of the first collection by the same publisher).


� Australian Copyright Act 1968, s 44(1)(c).


� Singapore Copyright Act, s 10 (“acts done in relation to substantial part of work or other subject-matter deemed to be done in relation to the whole”).


� This section is based on s 53A of the Australian Copyright Act 1968 (now ss 135ZG and 135ZMB of the Australian Copyright Act, as revised).


� Singapore Copyright Act, s 51(1).


� Singapore Copyright Act, s 51(2). Furthermore, within 14 days after the day on which the copy was made, no other part of that work may be reproduced pursuant to the same section. See s 51(5), (5A).


� Singapore Copyright Act, s. 53.


� Singapore Copyright Act, s 51(3).


� Singapore Copyright Act, s 51(4).


� Singapore Copyright Act, s 51(4).


� Singapore Copyright Act, s 51(3).


� Singapore Copyright Act, s 51(4)(a), (b).


� Singapore Copyright Act, s 51(1A).


� Austl. Copyright Act, s 53B (as introduced by Act No. 154 of 1980 and amended by Act No. 165 of 1984). S 53B has since been replaced by Part VB of the Austl. Copyright Act (comprising ss 135ZB to 135ZZH, as introduced by Act No. 32 of 1989.


� Singapore Copyright Act, s. 53.


� Singapore Copyright Act, s 52(4), (7A).


� Singapore Copyright Act, s 52(5), (7B).


� Singapore Copyright Act, s 52(6), (7).


� Copyright Agency Ltd. v. University of Adelaide, [1999] ACopyT 1, [7] (Austl. Copyright Tribunal).


� See Copyright Agency Ltd. v. University of Adelaide, [1999] ACopyT 1, [42] (Austl. Copyright Tribunal), Copyright Agency Ltd. v. Queensland Dept. of Education, [2002] ACopyT 1, [97] (Austl. Copyright Tribunal).


� Singapore Copyright Act, s 52(4), (7A).


� Singapore Copyright Act, s 52(7C).


� Singapore Copyright Act, s 52(5), (7B).


� Singapore Copyright Act, s 52(7D).


� Singapore Copyright Regulations, Regs 8(1), 8A(1).


� Singapore Copyright Regulations, Regs 8(4), 8A(4). It has been reported that the schools and universities have paid about S$1 million to the publishers and authors for the photocopying done in the past four years leading up to the licensing agreement reached with them in lieu of the statutory license in section 52. See Schools pay $1m for right to photocopy, Straits Times (Sing.), Oct. 29, 2004.


� Singapore Copyright Regulations, Regs 9(2), 9(5).


� Singapore Copyright Regulations, Regs 9(3), 9(6).


� Singapore Copyright Regulations, Regs 8(1), 8A(1) (“kept in any manner that permits the information in the record to be elicited by the use of a computer”).


� Singapore Copyright Act., s 158(3)(a) (“shall make an order determining the amount that it considers to be equitable remuneration to the owner of the copyright for the making of the copies”).


� These four official languages are English, Mandarin, Malay and Tamil. See Constitution of the Republic of Singapore, Article 153A. A 3-year waiting period had applied where the application is for a license to translate the work into English (as opposed to 1 year for other languages). See Singapore Copyright Act, s. 144(6) (since deleted).


� Part VI was repealed by Act 21 of 2004.


� Singapore Copyright Act, s 246(1) (“recording” means a sound recording other than an exempt recording).


� Australian Copyright Act, s 248A(1) defines an “indirect recording” as a recording “which is a sound recording or film of a performance made from a communication of the performance”.


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (a)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (b)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (c)). 


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (d)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (e)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (h)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (i)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (g)).


� Singapore Copyright Act, s. 246(1) (definition of “exempt recording”, para. (l)). 


� Solomon Islands Copyright Act 1996, s. 39(2).


� John Nonggorr, Solomon Islands, South Pacific Islands Legal System 268-271 (Michael A. Ntumy ed., 1993).


� Solomon Islands Independence Order, s. 5 and Constitution of Solomon Islands 1978, Sch. 3, para 1.


� Solomon Islands Copyright Act 1996, s. 39(2).


� International Institute for Trade and Development, Brief Notes on Copyright Protection in Thailand (2006), at �HYPERLINK "http://www.itd.or.th/th/node/427"�http://www.itd.or.th/th/node/427� (accessed 19 June 2009).


� Id.


� Id.


� Id.


� Thai Copyright Act, s. 35(1). It may also be plausibly contended that computer science students may “comment or criticize” the code in computer programs as part of their computing studies. See Thai Copyright Act, s. 35(2).


� Thai Copyright Act, s. 35(7).


� Thai Copyright Act, s. 35(9).


� See also Thai Copyright Act, s. 54(2) (rules, methods and conditions for grant of license – “the grantee shall be solely entitled to translate or publish”).


� Thai Copyright Act, s. 54.


� Thai Copyright Act, s. 54 items (1) and (2) and 54(2)(rules, methods and conditions for grant of license - “time specified in the license has not elapsed or has elapsed for a time not exceeding six months”).


� Thai Copyright Act, s. 52(2).


� Thai Copyright Act, s. 52(3).


� Thai Copyright Act, s. 54(4).


� Thai Copyright Act, s. 54(5).


� Thai Copyright Act, s. 55.


� Thai Copyright Act, s. 55.


� C. Guy Powles, Tonga, South Pacific Islands Legal System 317-318 (Michael A. Ntumy ed., 1993).


� U.K. Copyright Act, 1956 (4 & 5 Eliz. 2, Ch. 74). 


� Tongan Copyright Act, s. 11(2).


� Tongan Copyright Act, s. 11(1)(b)(i).


� Tongan Copyright Act, s. 11(1)(b)(ii).


� Tongan Copyright Act, s. 11(2).


� U.K. Copyright Act, 1956 (4 & 5 Eliz. 2, Ch. 74). 


� Tuvalu Copyright Ordinance, s. 3 (referring to s. 22 of the U.K. Copyright Act 1956). See also University of the South Pacific, LA100 – Legal Systems 1 – Topic 8 – Legislation, at �HYPERLINK "http://www.vanuatu.usp.ac.fj/Courses/LA100_Legal_Systems1/LA100_Unit_8.html"�http://www.vanuatu.usp.ac.fj/Courses/LA100_Legal_Systems1/LA100_Unit_8.html� (accessed 11 June 2009).


� U.K. Copyright Act, 1956 (4 & 5 Eliz. 2, Ch. 74). See also University of the South Pacific, LA100 – Legal Systems 1 – Topic 8 – Legislation, at �HYPERLINK "http://www.vanuatu.usp.ac.fj/Courses/LA100_Legal_Systems1/LA100_Unit_8.html"�http://www.vanuatu.usp.ac.fj/Courses/LA100_Legal_Systems1/LA100_Unit_8.html� (accessed 11 June 2009).


� Vietnamese Law on Intellectual Property, Art. 25(1).


� Vietnamese Decree No. 100/2006/ND-CP of of September 21, 2006, Detailing and Guiding the Implementation of a Number of Articles of the Civil Code and the Intellectual Property Law Regarding the Copyright and Related Rights (2006), Art. 25(1).


� Vietnamese Decree No. 100/2006/ND-CP of of September 21, 2006, Detailing and Guiding the Implementation of a Number of Articles of the Civil Code and the Intellectual Property Law Regarding the Copyright and Related Rights (2006), Art. 25(1).


� Vietnamese Law on Intellectual Property, Art. 25(3).


� Vietnamese Decree No. 100/2006/ND-CP of of September 21, 2006, Detailing and Guiding the Implementation of a Number of Articles of the Civil Code and the Intellectual Property Law Regarding the Copyright and Related Rights (2006), Art. 24(1).


� Vietnamese Law on Intellectual Property, Art. 25(2).


� Vietnamese Law on Intellectual Property, Art. 25(2).


� Vietnamese Law on Intellectual Property, Art. 25(2).


� Vietnamese Decree No. 100/2006/ND-CP of of September 21, 2006, Detailing and Guiding the Implementation of a Number of Articles of the Civil Code and the Intellectual Property Law Regarding the Copyright and Related Rights (2006), Art. 24(2).


� Vietnamese Law on Intellectual Property, Art. 25(3).


� Vietnamese Law on Intellectual Property, Art. 25(2).


� Examples of this approach can be found in the Philippines Intellectual Property Code, s. 212; Samoan Copyright Act, s. 24(c). 


� Examples of this approach can be found in Bhutan Copyright Act, s. 27; U.K. Copyright Act 1956, s. 16(6) (Kiribati, Tuvalu); Korean Copyright Act, Art. 87; Samoan Copyright Act, s. 24(d), Tongan Copyright Act, s. 26(d) .


� Supra, note � NOTEREF  BC_Art_10_1_Brussels_Act  \* MERGEFORMAT �40� and the accompanying text.


� Article 2(2) of TRIPS disallows WTO members from derogating form their existing Berne and Rome Convention obligations. So commentators have opined that the three-step test may not be used to extend the scope of the activities permitted in Article 10(1) and (2) of the Berne Convention and Article 15(1)(d) of the Rome Convention. See Ricketson – Study on Limitations and Exceptions, supra note � NOTEREF  Ricketson_WIPOStudy_LimitationsException  \* MERGEFORMAT �12�, at 51; Ricketson and Ginsburg - The Berne Convention, § 13.108 at 857. However, reference should also be made to Article 20 of the Berne Convention, incorporated via Article 9(1) of TRIPS, which permits member states to make agreements to grant to authors “more extensive rights than those granted” by the Berne Convention. See P Goldstein, International Copyright: Principles, Law and Practice 295 (2001).


� Bhutan Copyright Act, s. 10(2)(e).


� Regulation on the Implementation of the Copyright Law of the People’s Republic of China 2002, Art. 21.


� Philippines Intellectual Property Code, s. 184.2.


� Thai Copyright Act, s. 32.


� WIPO Study on Libraries and Archives, Appendix, at 88-90.


� Commentary, Tunis Model Law on Copyright for developing countries, at 10 para. 42 (“in conformity with the spirit and letter of the [Berne Convention and the Universal Copyright Convention]”).


� Bhutan Copyright Act, s. 27(c).


� Copyright Law of China, Art. 22(6).


� Malaysian Copyright Act, s. 13(2)(f).


� Mongolia Copyright Act, Arts. 14, 16.


� Nepalese Copyright Act, s. 18.


� Palauan Copyright Act, s. 9(a).


� Papua New Guinea Copyright and Neighbouring Rights Act, s. 5.


� Philippines Intellectual Property Code, s. 184.1(e).


� Korean Copyright Act, Art. 25(2).


� Sri Lanka Code of Intellectual Property, s. 13(a)(iii).


� Samoan Copyright Act, s. 10(1).


� Thai Copyright Act, s. 32(6).


� Tongan Copyright Act, s. 11(1)(a).


� Vietnam Law on Intellectual Property, s. 25(1)(d).


� Cf. Malaysian Copyright Act, s. 13(b).


� Bhutan Copyright Act, ss. 12, 27(c).


� Copyright Law of China, Art. 22(6).


� Fiji Copyright Act, ss. 43, 44 (“research or private study”).


� Iranian Copyright Act, Art. 8.


� Mongolia Copyright Act, Arts. 14(2), 16(5), 23(2).


� Philippines Intellectual Property Code, s. 212.3.


� Samoan Copyright Act, s. 24.


� Tongan Copyright Act, s. 26(b).


� Vietnam Law on Intellectual Property, Arts. 25(1)(a), (g), 31(1)(a), (b).


� Australian Copyright Act, Parts VA and VB. See e.g. ss. 135ZG, 135ZMB.


� Brunei Copyright Order, s. 36.


� Cambodian Copyright Act, Arts. 25(c), 29, 50(d).


� New Zealand Copyright Act 1962, s. 21(1) (Cook Islands).


� Indian Copyright Act, s. 52(1)(h)(i).


� Indonesian Copyright Act, Art. 15(a).


� Iranian Copyright Act, Art. 8.


� Japanese Copyright Act, Arts. 35, 43(i).


� New Zealand Copyright Act, ss. 44, 45.


� New Zealand Copyright Act 1962, s. 21(1) (Niue).


� Pakistan Copyright Ordinance, s. 57(1)(h).


� Singapore Copyright Act, ss. 51, 52.


� Solomon Islands Copyright Act, s. 35(1)(a).


� See e.g. Australian Copyright Act, ss. 65, 66, 68; Copyright Law of China, Art. 22(10); New Zealand Copyright Act 1956, s. 20(4), (5) (Cook Islands); Fiji Copyright Act, s. 67; Indian Copyright Act, s. 52(1)(s), (t); Japanese Copyright Act, Art. 46; U.K. Copyright Act 1956, s. 9(3), (4) (Kiribati, Tuvalu, Vanuatu); Malaysian Copyright Act, s. 13(2)(c); New Zealand Copyright Act, s. 73; Pakistan Copyright Ordinance, s. 57(1)(r), (s); Korean Copyright Act, Art. 35; Singapore Copyright Act, ss. 65, 66, 68; Solomon Islands Copyright Act, s. 7(7), (8); Sri Lanka Code of Intellectual Property, s. 13(d); Thai Copyright Act, ss. 37, 38; Vietnam Law on Intellectual Property, s. 25(1)(h). 


� See e.g. Bhutan Copyright Act, s. 7; Fiji Copyright Act, s. 27; Indonesian Copyright Act, Arts. 13, 14(b); Japanese Copyright Act, Art. 32(2); Malaysian Copyright Act, s. 3; Mongolia Copyright Act, Art. 3(2); Nepalese Copyright Act, s. 4; New Zealand Copyright Act, s. 27; Palauan Copyright Act, s. 3(b); Papua New Guinea Copyright and Neighbouring Rights Act, s. 5; Philippines Intellectual Property Code, ss. 175,176; Korean Copyright Act, Art. 7; Samoan Copyright Act, s. 5; Sri Lanka Code of Intellectual Property, s. 9(a); Thai Copyright Act, s. 7(2)-(5); Tongan Copyright Act, s. 5(b); Vietnam Law on Intellectual Property, Art. 15(2).


� See e.g. Australian Copyright Act, s. 182A; Indian Copyright Act, s. 52(1)(q); Pakistan Copyright Ordinance, s. 57(1)(q). 


� Australian Copyright Act, s. 44.


� Brunei Copyright Order, ss. 37, 64.


� New Zealand Copyright Act 1962, s. 19(6) (Cook Islands).


� Indian Copyright Act, s. 52(1)(g).


� U.K. Copyright Act 1956, s. 6(6) (Kiribati).


� New Zealand Copyright Act, s. 46.


� New Zealand Copyright Act 1962, s. 19(6) (Niue).


� Pakistan Copyright Ordinance, s. 57(1)(g).


� Singapore Copyright Act, s. 40.


� Solomon Islands Copyright Act, s. 7(4).


� U.K. Copyright Act 1956, s. 6(6) (Tuvalu).


� U.K. Copyright Act 1956, s. 6(6) (Vanuatu).


� Cf. Pakistan Copyright Ordinance, s. 57(1)(g).


� Australian Copyright Act 1968, s 44(1)(c); Brunei Copyright Order, s. 37; New Zealand Copyright Act 1962, s. 19(6) (Cook Islands); Indian Copyright Act, s. 52(1)(g); Pakistan Copyright Ordinance, s. 57(1)(g). 


� Brunei Copyright Order, s. 64.


� Fiji Copyright Act, s. 65 (subject to the availability of a collective license).


� New Zealand Copyright Act, s. 71.


� Thai Copyright Act, s. 32(7).


� Australian Copyright Act, s. 28. 


� Brunei Copyright Order, s. 38.


� Copyright Law of China, Art. 2296).


� New Zealand Copyright Act 1962, s. 21(5) (Cook Islands).


� Fiji Copyright Act, ss. 45, 173, 183.


� Indian Copyright Act, s. 52(1)(i).


� Indonesian Copyright Act, Art. 15(c).


� Japanese Copyright Act, Art. 38(1).


� Malaysian Copyright Act, s. 13(2)(k).


� New Zealand Copyright Act, s. 47.


� New Zealand Copyright Act 1962, s. 21(5)) (Niue).


� Pakistan Copyright Ordinance, s. 57(1)(i).


� Philippines Intellectual Property Code, s. 184.1(i).


� Samoan Copyright Act, s.24(c).


� Singapore Copyright Act, s.23.


� Australian Copyright Act, s. 28; Brunei Copyright Order, s. 38; Pakistan Copyright Ordinance, s. 57(1)(i).
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