JAPAN

Comments on the Draft Gap Analysis on the Protection of
Tradi ti onal Know edge

Japan submts the follow ng conments on gap anal ysis.
W will reserve further conments hereafter, if necessary.

[ General Renarks]

Japan recogni zes that the i ssue of traditional know edge
is inmportant for many nenber states. However, Japan believes
that the depth of understandi ng anong nenber states on this
issueisstill insufficient for any ki nd of an agreenent at the
international level to be forned. Therefore, as a step to
deepeni ng our understanding of traditional know edge, we
appreci ate the Secretariat for its conpilation of this draft
on gap anal ysi s.

In the process of nore specifically defining
“traditional know edge” in the draft on gap analysis, it is
witten that “...as a distinct gap analysis is required for
“traditional cultural expressions,’” this suggests that the
anal ysi s should focus on traditional know edge in the strict
sense (TK stricto sensu), rather than the broader concept of
tradi ti onal know edge t hat has soneti nes been used as a gener al
term (para.3)”

On the ot her hand, however, the draft does not refer to
the specific details of broader-sense definitions of
traditi onal know edge. Inthe draft, nmany rel evant expressions
from many relevant docunents are cited. The scope of
traditional knowl edge to be dealt with in the gap anal ysis,
however, is not clearly set forth. Before proceeding with
further di scussi ons based onthe gap anal ysi s, very fundanent al



i ssues should be made cl ear, such as definitions of various
ternms concerning traditional know edge, and it is essential

t hat t he di scussi on be based on a shar ed under st andi ng of i ssues,
ternms, and definitions.

The following are Japan's comment s on  sone
expressions/wordi ngincludedinthedraft gap anal ysis. Japan
is ready to make further comrents when necessary.

[ Detail s]
(i) ItemlIl.(b)(i): The concept of ‘protection’

The expressi on of paragraph 7, “For the purposes of this
draft gap anal ysis, ‘protection’ is taken to nean the kind of
protection that is nobst often considered in intellectual
property contexts..,” narrows down the purposes of the gap
anal ysis. W understand that the draft also refers to other
options than | Pl aws; however, any expressionthat m ght create
the prejudgnent that traditional know edge can be protected
under an | P systemshoul d be avoi ded, consi dering the fact t hat
many nenber states of the WPO I ntergovernnmental Committee on
Intell ectual Property and Genetic Resources, Traditional
Know edge and Fol kI or e have had di f f er ent opi ni ons and concer ns
regardi ng definitions, subject matter, and objectives for the
term“protection” set forthinthelList of I ssues. Especially,
t he under standi ng that the word “protection” was restrictedto
| P protection was not shared by nenber states. Furthernore,
it is necessary to exam ne not only under an I P systembut al so
options other than |legal protection and nechani sm

(ii) Itemlll.(a)(ii): defensive protection of TKwithin the
patent system

“Disclosure requirenent” is taken as an exanple of
“def ensive protection.” Ontheother hand, there are those who

express an objection against the introduction of such a
di scl osure requirenent based on the grounds that such a
di scl osure requi renment wi I | not precl ude erroneous granti ng of



patents. Rather, they doubt if such a di scl osure requirenent
will serve as an effective nmeasure for the protection of
traditi onal know edge rel ated to genetic resources. At | east,
bot h pros and cons about this i ssue of disclosure requirenent
shoul d, therefore, be included in the gap anal ysis.

The subj ects of di scl osure requirenent proposal s such as
those in the TRIPS council focus on genetic resources and
traditional know edge related to them That neans that every
pi ece of traditional know edge is not always regarded as a
subj ect of di scussion for protection under the I P system Sone
parts of this draft gap anal ysis, on the other hand, refer to
‘TK related to genetic resources’ while other parts refer to
TK al one. Anendnents shoul d be nade to these parts so that TK
as a subject of protection is nore precisely described and
clearly defined.

(iit) ItemlV. (c)(iii): fornms of m suse andother illegitimte
actions that cannot be prevented under existing | aw (page 25)

In regard to “Protection agai nst unjust enrichnment or
m sappropriation of TK,” a discussion should be carried out
taking up as many presunmed cases as possible such as the
follow ng: arenmedy or a nedicineis produced directly relying
on the TK of an indi genous community; a renedy or a nedicine
i s produced relying on a pi ece of publicly-known know edge; or
a renedy or a nedicine is produced utilizing a piece of
know edge in addition to TK

[&hers (correction)]
(i) ItemlIll.(b)(iv): UN Desertification Convention
In the third line, “to that end, shall undertake to”
shoul d be correctedto “to that end, undertake to”. Furthernore,
in the tenth line, “Article 6(b)” should be corrected to
“Article 6(b) of ANNEX I1”.
[ end of docunent ]



